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STATEMENT OF THE CASE

The appell ant, Mark A. Davis, was charged by indictment with
first degree nurder, robbery and grand theft. (TR 1/8)! The
cause proceeded to trial on January 13, 1987. (TR 5/588) The
jury returned a verdict of guilty as charged on all counts on
January 20, 1987. (TR 2/220, TR 7/892) On January 23, 1987, the
sentenci ng phase was comenced. At the conclusion of that
hearing, the jury recomended by a vote of 8 to 4 that the
appellant be sentenced to death. (TR 2/234, 265-73) The
sentenci ng hearing was continued until January 30, 1987. At
that tinme, the trial court made oral findings as to the
aggravating factors in support of the death sentence and i nposed
sentences on all judgnents before the court. (TR 11/1641-1645)
A witten sentencing order was filed on March 18, 1987 fi ndi ng
the following with regard to the aggravating and mtigating
circunstances. (TR 2/269-73)

1. That the aggravating circunstances found by the

Court to be present and listed by the Court with the
lettering as set forth in Florida Statute 921.141(5),

L' Citation to the appellate records will be designated as
fol | ows:

The trial record (Case No. 70,551) will be referred to as

TR foll owed by the appropriate volune and page nunbers (TR

Vol . No./Page Nos.).

The postconviction evidentiary hearing record in the

instant case will be referred to as PCR foll owed by the
appropriate volune and page nunbers (PCR Vol. No./Page
Nos. ).



are as foll ows:

(a)

(b)

(d)

(f)

(h)

That the capital felony was commtted while the
Def endant, MARK A. DAVI S, was under sentence of
i npri sonnment .

That the Defendant, MARK A. DAVIS, has been

previously convicted of another capital offense

or felony involving the use or threat of violence
to sone person.

(i) This Court specifically finds, based upon
the evidence, that the Defendant has been
convicted of the crime of Attenpted Arned
Robbery. The Attenpted Arnmed Robbery was a
felony involving the use or threatened use
of violence to another person and that
al t hough the Defendant was 16 years of age
at that tinme, he was not adjudicated
del i nquent, but rather convicted of the
crime and sentenced to the Departnent of
Corrections as an adult. Addi tionally,
Def endant was found guilty of Robbery by the
Jury herein which found himguilty of Murder
in the First Degree.

That the capital felony was commtted while the

Def endant was engaged in the conmm ssion of the

crime of Robbery.

That the capital felony was commtted for

pecuni ary gain. SPECI AL NOTE: This Court does

find that aggravating factors, Florida Statute

921. 141(5)(b), (d), and (f) exist in this case.

However, the Court <consider[s] these three

factors as constituting only a single aggravating

circunst ance.

That the capital felony was especially heinous,

atrocious, or cruel, in that the victim Owville

O. Landis, was severely beaten about the face,

resulting in two black eyes and abrasions to his

nose and forehead, as well as an injury to his
mout h. After beating the victim the Defendant
cut the victims throat after either trying to
strangle or strike the victimin the throat with
sufficient force to break the victims hyoid
bone. Further, while the victimwas still alive,

t he Defendant slashed the victim s throat eight

tinmes. One of these slashes severed the victinis

jugul ar vein. The evidence showed that the




(i)

slashes to the victims throat area were made
with a small-bladed knife. This knife was broken
during the attack, thus forcing the Defendant to
find another knife to continue the attack. The
Def endant then savagely stabbed the victimwith a
| arge butcher knife. The Defendant stabbed the
victim five times in the chest area with a
butcher knife with such force that blood was
splattered high onto the walls around the bed
area, and two of the five chest wounds went
entirely through the victims body to the back
tissue causing massi ve i nternal injuries.
Not wi t hst andi ng all of these horrendous wounds to
the victim the Defendant continued to attack the
victim stabbing him 11 tines in the back. Ni ne
of the 11 stabs inflicted with the |arger knife
(butcher knife) were driven conpletely through
the body with sufficient force to break the
victimis ribs in the knife blade’'s path and
penetrate the victim s |ungs and heart.

That the capital felony was conmmtted in a cold,
cal cul ated, and preneditated manner w thout any
pretense of moral or legal justification. The
evi dence clearly est abl i shes beyond al
reasonable doubt that MARK A DAVIS had a
prenmedi tated and cal cul ated design to nmurder the
victim Oville O Landis. Earlier in the day of
the murder, MARK A DAVIS stated to Beverly
Castle that he was going to “rip the old queer
off and do away wth him” Further, the
Defendant’s actions during the attack clearly
establish his calculated and preneditated plan.
He first beat the victimand attenpted to cut his
t hroat . However, before he could conplete this
endeavor, the knife broke. Retreating |ong
enough to find yet a large butcher knife, the
Def endant returned to the wounded victim and
continued with the brutal and vicious attack on
Oville O Landis. “He wouldn’t go down; he just
would not die,” the Defendant l|ater said to
Shannon Stevens.

That none of t he remai ni ng aggravati ng
ci rcunst ances, set out by statute to be
considered, were proved beyond a reasonable
doubt .

That, as to mtigating circunstances, the Court

3



(a)

(b)

(c)

(d)

(e)

()

(9)

finds as foll ows:

That the mtigating circunstance of whether the
Def endant has significant history of prior
crimnal activity does not apply because the
Def endant waived this circunstance in exchange
for the State not putting on evidence to refute
the Defendant’s |lack of a crimnal record.

That the Defendant was not under the influence of
extreme nental or enotional disturbance when the
capital felony was comm tted.

That the victim was not a participant in the
Def endant’ s conduct nor did he consent to his
acts.

That the Defendant was not an acconplice in the
capital felony commtted by another person and
that his participation was not relatively m nor.
That the Defendant did not act under extreme
duress or under the substantial dom nation of
anot her person.

That although there is some possibility of an
i npai red capacity to appreciate the crimnality
of his conduct or to conform his conduct to the
requi rements of law, the Court finds that such
capacity was not substantially inpaired. There
is sone evidence that the Defendant had been
drinking prior to the nurder, but no evidence to
substantiate any substantial inpairnment on the
Def endant’s part. Wtness testinony established
the fact that the Defendant did not show any
indicia of intoxication. The evidence clearly
established the Defendant was able to have
sufficient cognizant powers to clean the nurder
weapons, take the victims npney, steal the
victims car, negotiate and drive the victims
vehicle across the bridge into Tanpa, obtain a
not el room and register under a fictitious nane.
That the age of the Defendant at the time of the
crime, 21 years, is not a mtigating factor.

The Defendant, MARK A. DAVIS, attenpted to raise
an additional mtigating circunstance through his
testimony during the penalty phase. This | ast
mtigating factor which m ght be considered by
the Court consisted of four areas of argunent:
(1) The Defendant did not take the stand and
perjure hinself during the guilt phase; (2) The
Def endant had enough conscience not to call his

4



not her to the stand to testify in mtigation for
him (3) The Defendant had adjusted well to
prison life and would be satisfied to spend 25
years in State Prison; and (4) The Defendant
conported hinmself like a ‘gentleman’ throughout
the trial. The Court finds that the vast
maj ority of all defendants who stand trial fal

into areas (1), (2), and (4) raised by Defendant.
As to area (3), Defendant, MARK A. DAVIS,
admtted during cross-exam nation that he had
di scussed escape attenpts with other prisoners
and had participated in smuggling contraband into
the Pinellas County Jail. Clearly, these are not
m tigating circunstances sufficient to affect the
aggravating circunstances present in this case.

(TR 2/ 269-272) (enphasi s added)
An appeal was then taken to this Court. Several briefs were

filed prior to this Court’s consideration of the case. The
Initial Brief of Appellant raised the follow ng clains:

. | NTRODUCTI ON  OF FLA. STAT. §921.141(5)(h)
CONSTI TUTES REVERSI BLE ERROR.

A.  UNDER MAYNARD, FLA. STAT. §921.141(5)(h) 1S
UNCONSTI TUTI ONAL.

1. INTRODUCTION OF A VICTIM | MPACT STATEMENT IS
UNCONSTI TUTI ONAL AS WELL AS REVERSI BLE ERROR REQUI RI NG
RESENTENCI NG.

A. UNDER BOOTH, | NTRODUCTION OF A VICTIM | MPACT
STATEMENT AT THE SENTENCI NG PHASE PURSUANT TO FLA.
STAT. 8921.141 CONSTI TUTES REVERSI BLE ERROR.

I11. THE STATE DID NOT PROVE THAT THE CRIME WAS
PREMEDI TATED SO THAT FLA. STAT. 8921.141(5) (i) WAS NOT
APPLI CABLE AS AN AGGRAVATI NG FACTOR

YA THE COURT SHOULD ORDER A RESENTENCI NG SINCE IT
CANNOT FORECAST THE JURY AND JUDGE' S FINDINGS | F THE
PROCEEDI NGS HAD BEEN FREE OF ERROR

Appellant then filed a supplenent to the initial brief,

5



asserting the followi ng claim
| NTRODUCTI ON OF PHOTOGRAPH #11-A AND THE VI DEO TAPE
CONSTI TUTES REVERSI BLE ERROR DUE TO THEI R | NFLAMVATORY
NATURE.
Mark Davis then filed a pro se brief raising these
addi tional cl ains:

PRO SE COMPANI ON BRI EF:

|. THE TRIAL COURT ERRED IN LIM TING THE SCOPE OF THE
DEFENDANTS RI GHT TO ACT AS CO- COUNSEL.

1. THE TRIAL COURT ERRED I N HEARI NG AND RULI NG ON
CHALLENGES | N THE DEFENDANTS ABSENCE.

THE RIGHT TO BE PRESENT DURI NG ALL CRITI CAL STATES
ATTACHES TO THE EXERCI SE OF CAUSE CHALLENGES IN THE
DEFENDANTS ABSENCE.

A. UNDER ERANCI S, THE DEFENDANTS ABSENCE AT THI S
CRITICAL STAGE OF H'S TRIAL BY JURY CONSTI TUTES
REVERSI BLE ERROR.

[11. COMMENTS ON A DEFENDANTS FAILURE TO TESTIFY IS
SERI OQUS ERROR.

ANY COMMENTS BY THE PROSECUTI ON ON ACCUSED FAI LURE TO
TESTIFY IS A VIOLATION OF THE U. S. FI FTH AMENDMENT.

V. I'T WAS PROSECUTORI AL ERROR FOR THE STATE TO ELICIT

TESTI MONY VWHI CH PLACED THE DEFENDANTS CHARACTER AT

| SSUE.

V. | MPROPER COMMENTS BY THE PROSECUTOR 1S SERI OUS

ERROR.

During the direct appeal, this Court remanded the case for
the circuit court to hold a hearing to determ ne whether Davis

was absent when jury challenges were exercised and, if so,

6



whet her he waived his presence. Davis v. State, 586 So. 2d
1038, 1041 (Fla. 1991) Circuit Judge John P. Giffin held the
hearing where the trial court reporter, the trial judge,
appellant, his trial counsel, and counsel for the State
testified. Judge Giffin found that appellant was in the
courtroom during the tinme in question. This Court agreed that
the finding was supported by conpetent substantial evidence and
therefore the i ssue was without nmerit. This Court also affirmed

t he judgnent and sentence, Davis v. State, 586 So. 2d 1038 (Fl a.

1991), denying Davis’ clains for relief. A notion for rehearing
was deni ed on Cctober 30, 1991

A Petition for Wit of Certiorari was then filed in the
United States Suprene Court. On Septenber 4, 1992, the Court
granted the petition and remanded the case to this Court for
consi deration of the heinous, atrocious or cruel instruction in

i ght of Espinosa v. Florida, 505 U S. 1079 (1992). Upon review

this Court determned that Davis’ <challenge to the jury

instruction was procedurally barred and that error, if any, was

harm ess. Davis v. State, 620 So. 2d 152 (Fla. 1993). A notion
for rehearing was denied, as was a subsequent petition to the

United States Supreme Court. Davis. v. Florida, 510 U S. 1170

(1994) .

In July, 1995, appellant filed an inconplete nmotion to



vacate. (PCR 1/25-191). An anended notion was filed on My 4,
2000. (PCR 12/2044-67) An evidentiary hearing was held on
Novenmber 5-9, 2001 and relief was denied on April 1, 2002. (PCR
17/ 2898-2928) A Mdtion for Rehearing was deni ed on May 16, 2002

and the Notice of Appeal was filed on June 17, 2002. (PCR
18/ 3167-8)



STATEMENT OF THE FACTS

A) TRI AL

Gui It Phase

The appel lant, Mark Davis, had been staying at or in the
parking | ot of the Gandy Efficiency Apartnents for four days
prior to the nmurder of Landis. (TR 7/920) The victim Owville
“Ski p” Landis, noved into Unit #1 of the Gandy Efficiency
Apartnments on July 1, 1986 and was assisted in his nove by
appellant. (TR 7/959) Subsequent to noving Landis into his
apartnent, appellant and Landi s began drinking beer. (TR 7/930)
During this time appellant obtained $20 from Landis and gave
Landis tattoo equi pnent as collateral. (TR 7/931) Appel | ant
told Kinmberly Ri eck that he planned to get the old man drunk and
t ake whatever he could. (TR 7/928) During approximtely the

sane tinme Davis told Beverly Castle that he was going to “rip
hi m (Landis) off and do himin”. (TR 7/962)

VWhen Landis initially noved in he had not paid his rent or
given a deposit. (TR 7/962) However, on that day Landi s cashed
a check for $250 and was gi ven anot her $250 by his son-in-Iaw.
(TR 7/1007) Thereafter, Landis attenpted to give Beverly Castle
$285 for the rent and deposit and Castle told Landis that she

woul d not take the money and that Landis would have to pay the

nmoney to Carl Kearney. (TR 7/962) Landi s was intoxicated at



this tinme and appell ant appeared to be in full control of his
facilities. (TR 7/964-65) Appellant told Landis that he wanted
sone of Landis’ nmoney. (TR 7/963) Landis told Davis that he
wasn’'t going to give him the noney and nmade reference to the
fact that he had al ready spent quite a bit drinking. (TR 7/964-
65) At this point, Davis made a grab for Landis’ wallet and
Landis was able to pull away in tinme. Both Landis and Davis
continued to argue as they went to Landis’ apartnment. (TR 7/966)

Landis was | ast seen alive at 8:30 by Beverly Castle. (TR
7/968) At approximately 11 - 12 that night Davis arrived at
Castle’s door and said that he had to | eave right away and t hat
he woul d be seen again in two or three years. Davis went from
Castle’s apartnment to Rieck’s apartnent. (TR 7/966-67) Upon
arriving at R eck’s apartnment, Davis asked for a pair of socks
and again stated that he would be seeing them again in two or
three years. (TR 7/933-34) From that point, Davis was seen
driving away in Landis’ car. (TR 7/968)

During the norning and afternoon of July 2, 1986, Landi s was
not seen and Landi s’ dog was in the apartment. (TR 7/969) These
facts caused Beverly Castle to becone concerned that sonething
was wrong, and as such, she got Carl Kearney to take a |look into
Landi s’ apartnent. Kearney renoved a gl ass panel froma w ndow

and | ooked inside Landis’ apartnment that evening. Kear ney

10



observed Landis face down in a pool of blood on the mattress.
(TR 7/969-70) Thereafter the police were called. Vhen the
police arrived they observed nunmerous stab wounds, a butcher
knife in the trash can and tattoo equipnment in a cooler. (TR
7/1012-13)

Medi cal Exam ner Dr. Joan Wbhod reviewed the victims body
and determ ned that there were 11 stab wounds to the back, four
stab wounds to the left side of the neck, one wound across the
nm ddl e of the neck running fromleft to right, two stab wounds
on the right side of the neck, two stab wounds above the breast,
one stab wound bel ow the breast, four stab wounds to the abdonen
and substantial bruises to both eye areas that were the product
of multiple blows to the face which occurred before death. (TR
8/1096- 1115) Dr. Wod also testified that Landis had been
choked with substantial force, that Landis was intoxicated to
t he degree that he was without his full facilities and that the
perpetrator of the nurder had been standing next to the bed
during the nmurder. (TR 8/1119, 1121, 1126) Dr. Wod opined that
it took Landis approximately ten mnutes to die from this
pr ol onged att ack.

Fi ngerprint identificationtechnician Thonas Jones testified
that one of the beer cans found in Landis’ room had Davis’

fingerprints on it. (TR 8/1183)

11



Mark Davis nmade two admi ssions to killing Landis. He told
Shannon Stevens that he killed Landis when Landi s woke up while
Davis was attenpting to rob Landis. (TR 8/1205) Davis al so
confessed to law enforcenment t hat he killed Landis.
Particularly, Davis stated that he struck Landis after Landis
had “grabbed his nuts” and that he stabbed Landis several tines
with a butcher knife that he had taken away from Landis. (TR
9/1275-76) Thereafter, Davis claimed that he went and obt ai ned
a smaller knife which he used to slit Landis’ throat and stab
Landis several nore tines. Davis stated that he took $80 - 85

fromLandis’ wallet and drove Landis’ car to Tanmpa. (TR 9/1277)

Penalty Phase

The State presented evi dence of Davis’ May 16, 1983 j udgnent
and sentence fromlllinois for burglary, as well as a statenment
fromthe records supervisor that Davis was on parole at the tine
of the instant offense. (TR 11/1508) Thereafter, the State
i ntroduced Davis’ judgnment and sentence for attenpted arned
robbery in 1980. The State brought forth testinonial evidence
that Davis conmmtted this attenpted armed robbery with a knife.
(TR 11/ 1515)

Davis testified that he was 23 years old and that he had a
famly in Pekin, Illinois. He has two brothers and two sisters.

(TR 11/1517-18) Davis testified that he had spent a
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consi derable amunt of tinme in one kind of institution or
another; institution meaning jail, youth home or prison. He
stated that he “just wish to hell [the nmurder] never happened.”
(TR 11/1519) He professed to the jury that he had “the will to
live” under the circunstances of confinement that would be the
conditions of a life sentence as opposed to a death sentence.?
(TR 11/1520) Over the State’s objection Davis testified that
the reason he went to trial in this case was because, “a | ot of
the actual incident | just didn't remenber all of what happened
back then and | just kind of wanted to get it over with.” (TR
11/ 1521) Davis also testified that he was appointed as co-
counsel and that although his nother was present in the
courtroom he and counsel had made the “consci ous” deci sion not
to call his nother during the sentencing phase so that she would
not have to go through the ordeal. (TR 11/1518-22)

On cross-exam nation Davis admtted that even though he
expressed concern for his mother, this wasn't the first tine
he’ d put her through nmental anguish. (TR 11/1523) Davis agreed
that, as co-counsel, he’'d had nonths to review the sworn

statenments of wtnesses, police reports, his own prior

2 Nevert hel ess, Davis adnm tted on cross-exani nation that he
had received a pair of tennis shoes while he was in prison that
contained a jeweler’s wire which is commonly used for attenpted
escapes. Davis clainmed the shoes were for another i nmate who he
refused to identify. (TR 11/1536- 38)
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statenments, the FBI |ab reports, the autopsy report, newspaper
articles supplied to himby his prior |awer - Mchael McM I I an
and discuss his case with other inmates. (TR 11/1523-25) Over
def ense counsel’s objection, Davis adm tted that he’ d had nont hs
and nonths to get his head clear about what happened.® (TR
11/ 1525-26) He also agreed that he had absconded from parole
when he canme to Florida and that he had only been out of jail
about two nmonths when he commtted the instant nurder. (TR
11/1529-30) In addition to his testinony concerning obtaining
a jeweler’'s wire to facilitate an escape, Davis also claimed
that the keys he attenpted to make in prison were not for an
escape but to get into a maintenance closet where they were
goi ng to nake home-nade wine.*4 (TR 11/1539) Davis al so denied
telling Stevens, Dol an or Gardner that he had aggravated a self-
inflicted injury in order to escape while receiving nedical
treatment. (TR 11/1540-41)

On January 30, 1987, the trial court entertained a final
sentencing hearing. At this tinme, the State presented evidence

that Davis’ 1980 judgnent for armed robbery was di sposed of as

3 The trial court denied the objection based on the State’s
position that Davis had opened the door by his prior testinony
concerning his reason for going to trial. (TR 11/1527)

4 On redirect Davis claimed the jeweler string was also
obtained to get into the closet. (TR 11/1542)
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an adult felony judgnment rather than a juvenile disposition. (TR
11/ 1602- 05) During this hearing a victim Katherine Landis
Hansbrough (victim s daughter), nmade a statenent to the | ower
court in favor of the death sentence. (TR 11/1611-15) Davis was
offered an opportunity to present further testinony and
declined. (TR 11/1616) However, Davis offered exhibits with
respect to the 1983 attenpted armed robbery judgenment being
prosecuted as a juvenile offense and the State al so presented
docunmentary evidence that the 1983 conviction was treated as
adult felony conviction. (TR 11/1616-29) Thereafter, Davis
wai ved having a presentence investigation report prepared. (TR
11/1639) The trial court inposed a sentence of death. 1In the
trial court’s witten sentencing order the court found five
statutory aggravating factors, but nmerged the findings wth
regard to the cont enporaneous robbery. The |ower court further
found that the tendered mtigating evidence was of little or no
wei ght when conpared to the aggravating factors. (TR 2/269-73)
B) POSTCONVI CTI ON EVI DENTI ARY HEARI NG

An evidentiary hearing was held on Davis’ postconviction
noti on on Novenmber 5-9, 2001. Davis presented the foll ow ng
wi tnesses in support of the notion.

Rick Hall testified that he was a friend of Mark’s since

Mark was thirteen. (PCR 41/3789) Hall used to buy drugs from
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Mar k. (PCR 41/3788) Hal | described their hometown of Pekin,
I1linois in the 1970s and early 1980s as a bi ker town with | ower
cl ass people. There were a lot a drugs. (PCR 41/3789) Hal
testified that Mark Davis used a |ot of drugs daily, including
pot and acid and speed. He adnmtted that during the tinme he knew
Davis, Davis was sonetines incarcerated. Hall clainmed he knew
about Davis’ drug habit because he was a drug addict hinsel f.
Hal | claimed Davis’ habit was so severe at one point that he had
to wear long sleeved shirts all the time to hide the track
mar ks. (PCR 41/3790-91) Mark also used large quantities of
al cohol; in Hall’s opinion Davis was an al coholic because he
t hi nks anybody is who drinks daily for the buzz. (PCR 41/3792)
Conversely, Hall testified that Davis had a good personality;
that he |liked him he was a good person. Despite his testinmony
t hat Davis was an al coholic and drug addict, Hall testified that
he trusted Mark around his two daughters, that he had hi mwatch
his kids for himand that he wouldn't “have left ny kids with
anybody who | didn't trust.” (PCR 41/3793)

Hal | described Davis as only being violent when he had to
be and usually only when he was under the influence of drugs and
al cohol. He described a particular incident at a bar right when
Davis was 19 and had just gotten out of the penitentiary. He

said that Davis attacked a nman for saying sonmething about
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bendi ng over in the shower for “the soap or some gay renmark or
sonet hing and he put an ass whi pping on him” (PCR 41/3793-94)

Hal | al so recounted that Mark idolized his brother, Tracy
Davis, but that Tracy was in a |ot of trouble and “kind of a
bi ker, drug addict.” (PCR 41/3795)

On cross-exam nation, Hall said he had been using marijuana
since he was probably 11 but that he had stopped four years ago.
He said he had previously been arrested for selling acid 21
years ago. (PCR 41/3797-98)

Hal | said that he and Davis wote letters to each other
while Davis was in jail awaiting trial for the instant offense.
In those letters, Davis never asked himto cone to Florida to
testify on his behalf. (PCR 41/3799-3800)

Mark Davi s’ father, John Davis, testified that he and Mark’ s
not her had been married 51 years and that they had five
children. Mark was the youngest. When Mark was grow ng up, John
was an al coholic. He testified that he “probably” would hit the
menbers of his famly on occasion with his open hand. He
testified that he was a roofer and that they were poor when the
ki ds were young. (PCR 41/3802-04) He flipped between cl ai m ng
to not be absent too much when the children were grow ng up and
bei ng absent quite a bit while he was out |ooking for work to

keep his famly going. (PCR 41/3805) He testified that he
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ganbl ed and drank. (PCR 41/3805-06) He clainms he was avail abl e
to testify if someone offered to pay for his trip fromlllinois
to Florida. (PCR 41/3810) John Davis does not know what grade
Mark finished in his education chain. (PCR 41/3812)

Mark Davis’ ol der brother, Tracy Davis, testified for the
defense. (PCR 41/3813) He explained that in their neighborhood
“you had to be tough, you had to al ways be sonebody that you're
not really.” He said that their neighborhood, the south end,
was consi dered | ow cl ass poor people. As tine went on they did
alittle bit better, but they were al ways poor. (PCR 41/3814-15)
Tracy Davis clainmed that they did a lot of drugs including
cocai ne, heroin, crystal nmeth, acid, a lot of pot, a l|lot of
snmoki ng paraphernalia “and stuff.” (PCR 41/3815)

Peki n was consi dered a bi ker town. The south end was where
a lot of bikers lived because at that tinme they were consi dered
poor, too. Davis said his reputation ended up being that of a
snitch. (PCR 41/3816) He said he was in a gang nanmed Iron AXx
Men. He was one of the founding nenbers of it that put it
together and “a lot of us that put it together, we all had grew
up around the G'i m Reaper notorcycle club and it was al ways our
fancy to becone the Gim Reaper.” (PCR 41/3817) He said the
group that he was with was trying to get away from the outl aw

type, nore towards one |like an Anerican Motorcycle Association
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Cl ub or organi zation, where “you’ re supposed to be doi ng riding,
benefits raising charity.” (PCR 41/3817-18)

Tracy Davis testified that his dad “was an -- is an
al coholic”, but that he always tried working, always tried to
provide a home as best he could. (PCR 41/3818) He said his
father was w apped up in his own personal problems and didn't
spend a lot of the quality tinme he should have with the ki ds.
(PCR 41/ 3819)

Tracy Davis testified that when he was young, his father was
abusive to him he’'d smack himin the back of the head and say,
“Strai ghten up boy.” (PCR 41/3820) In his own way he was al ways
trying to guide Tracy straight. Neverthel ess, it got to the
point to where Tracy hung out with his friends nore than he did
at home because his father would at tinmes be drinking and
arguing with their nother. Tracy claimed that his father beat
his nother and that he' d seen his nmother with black eyes. (PCR
41/ 3820) He was al ways verbally abusive, “just cut you down.”
( PCR 41/ 3821)

Wth regard to his nmother, Tracy testified that “nom was
al ways there. She was kind of |ike who we | ooked up to, always
tried to respect because nmom al ways tried to keep us right, you
know. She’s always honest, being honest, so that was her, just

bei ng honest.” (PCR 41/3821)
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He described his relationship with Mark as just brothers;
t he younger one always wanting to hang with the ol der brother.
(PCR 41/ 3822) He didn’t know when Mark Davis started using
drugs “because a lot of nmy life's been in and out of jail and
stuff like that.” \Wen asked if he was aware that Mark had a
drug habit, he responded, “He was getting there.” He knew t hat
because he “had a bad one hinself.” (PCR 41/3822-23)

Tracy Davis explained that one time the Illinois Departnment
of Fam|ly Services intervened in his famly and actually told
his nmother that she had to choose between living with the kids
or their father. This intervention was a result of Tracy Davis
lying to authorities and claimng his father abused hi mwhen, in
actuality, his father was trying to save himfrom sone trouble
he had gotten into. (PCR 41/3824) As a result, his father had
to stay away from hone for one year. (PCR 41/3824)

When Mark was probably about six, Tracy Davis clains that
he anally raped his brother. He said it was the result of
soneone sexually abusing him (PCR 41/3826) He said that |ater
Mark cane to him and asked if he wanted himto do that again;
that Mark wanted to make hi mhappy. (PCR 41/3828) Tracy said he
knew that it was wong and that’s when he started rejecting his
little brother, avoiding him and staying away from him (PCR

41/ 3829) Neverthel ess, he also claimed that he pulled Mark into
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his world and introduced himto crimes and drugs. (PCR 41/3835)

In 1985, *86, and ‘87 Tracy Davis was nostly in prison. He
was in San Quentin and Stateville. (PCR 41/3836) 1In ‘86 to ‘87
he noved to Tennessee. He was in Marquenas County jail and when
he went to San Quentin, “that’s when Mark went down.” (PCR
41/ 3837) He received letters from Mark Davis and was aware of
Mark Davis’ trial in January of ‘87. (PCR 41/3838) At t hat
time, he was on the run; went to Phoeni x and was ki nd of junping
around because he was wanted for a parole violation. (PCR
41/ 3839) He believed that if he had cone down to Florida to
testify for Mark Davis there would have been a possibility that
he woul d have been arrested and sent back to Pekin, Illinois.
(PCR 41/3840) Nevertheless, he believed that if Mark Davis or
his attorney had asked him he would have come anyway and
testified for Mark Davis. (PCR 41/3841)

Tracy Davis also testified on cross-exam nation that he |lied
to the Departnent of Fam |y Services when he said his father had
br oken hi s hand; that he told themwhat they wanted to hear. He
wanted to get his dad in trouble and it was his way of getting
pay back on him (PCR 41/3843-45)

Next, Gary Dol an testified that he is serving a non-capital
life sentence but that he was in the Pinellas facility from 1986

to 1988 for about 24 to 25 nmonths. (PCR 41/3854-55) During the
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course of his custody in the Pinellas County jail, he was
charged with some escape attenpts. (PCR 41/3856) He said that
“a handful of us white guys in the quad hung out together,
confided with each other and spent hours a day talking.” (PCR
41/ 3857) Mark Davis was one of those and in the course of
several nmonths’ tinme, Dolan became privy to information about
Davi s’ crine. Dol an, in turn, shared his intention to escape
fromthe facility in Pinellas. Mark Davis admtted to Dol an
that he had killed a man “he had been drinking with and there
was a honobsexual advances [sic] by one or the other or both
i nvol ved and he just, he explained that he had done this and he
said that they were both of them were drinking at the tine
heavily and that it was nore less a situation where he didn't
know a | ot of people in the area and that the person he killed
wasn’t sonebody that he was real friendly with.” (PCR 41/3857)

After Dol an was charged with escape, he clainmed that his
attorney, Robert Dillinger, attenpted to make a deal with the
State and trade information Dolan had on Mark Davis and Janmes
Dal ey. (PCR 41/3858-60) He did not obtain any additional
information from Davis as they were never in the sanme |ocation
again where that would be possible and he did not testify at
Davis’ trial. (PCR 41/3865) He denied that Mark Davis ever

pl anned to escape with him but adm tted Davis was present when
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it was planned. (PCR 41/3869)

Dol an’ s pl ea col | oquy, dated March 11, 1988 and attached as
State’s Exhibit Seven to the State’'s 3.850 response, was
admtted as State’s Exhibit One at the hearing. (PCR 18/ 3180)
The plea colloquy shows that Dolan did not receive a deal for
his testinony agai nst any witness. The State also brought out
t hat al t hough Dol an clainmed that while he was represented by
Dillinger he met with the State Attorney’'s O fice four tinmes and
did a deposition regarding his “plea deal”, there were only
fourteen days between the first time his name came up in the
Kennet h Gardner deposition and the trial in the instant case.
(PCR 41/3882) The record fromhis sentencing shows that he told
t he sentencing court:

And shortly after that time | had a public defender by

t he nane of Jean Gobel [sic] and she said what you're

| ooking at is in the vicinity of 30 years if you enter

to a plea of guilty and she said unless | be wlling

to cooperate with the State with the detectives and

give them sonme information that would be valuable if

| had it in nmy possession and that would be the range

of sentences I’ m |l ooking at.

(PCR 41/ 3878-3879)

Dol an al so denied that the only information he had about
Davis he actually obtained from Kenneth Gardner. V\hen
guestioned regarding his aninosity towards the State because he

received a life sentence and was not given a deal, Dol an
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testified that the State did not honor the deal and he got
not hing. (PCR 41/3890) He adm tted, however, that at his
sentencing he did not claim that he gave anyone information
about the Davis case prior to M. Davis’ trial or in his
deposition. (PCR 41/3894)

In his order denying relief, with regard to Gary Dol an,
Judge Penick found that, “Based upon this inconsistency, and
from Dol an’ s denmeanor and obvi ous grudge agai nst the State, this
Court finds his testinmony not to be credible. This Court does
not believe that the State solicited Dolan as an informnt.
This court finds that Dol an had no contact with the defendant’s
case, had no information to offer the defendant, and the State
had no reason to list himas a potential witness or disclose him
to the defendant as soneone having any relevant information.”
(PCR 17/2910-11)

Davis’ former sister-in-law, Mary Blinn, also testified for
t he defense. She and Mark were friends as teenagers and she
|ater married his brother Tracy. (PCR 42/3920) She testified
t hat she all owed the defendant to watch her children on occasi on
and that he was concerned about his younger sister. (PCR
42/ 3925-26) She also testified that the defendant was a drug
addi ct, a heavy drinker, and that the defendant and Tracy woul d

conmt robberies together. (PCR 42/3927-30, 3938-41) The tri al
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court found this information to be “as damagi ng to t he def endant
as mtigating” and that “trial counsel was not deficient in not
securing the testinony of this witness.” (PCR 17/2923)

Johansae Haynes, a nei ghborhood friend of the defendant from
Pekin, Illinois, also testified to the circunstances of the
defendant’s famly. (PCR 42/3947-62)

M chael Davis, the defendant’s ol dest brother, simlarly
testified about the circunstances of the famly. He testified
that he left high school to work on a garbage route to earn
noney for the household. He then enrolled in a vocation school
and worked at night at a garage. He got his GED, graduated from
vocati onal school as the nunber one student in his class and got
ajob with a trucking conmpany. (PCR 42/3962-74) The trial court
found that “this w tness would not have been beneficial to the
def endant. Essentially, this wtness grew up in the sane
househol d under the same circunstances as the defendant. And
yet, he overcanme this and established a stable life. The jury
woul d have contrasted this with the defendant’s |ack of effort
to overcone his circunstances.” (PCR 17/2923-24)

The def endant’ s younger sister, Shari Unhl man, testified next
about her relationship with the defendant, his artwork and about
t he househol d. She described the famly as being poor and

eating a lot of Spam potatoes and nayonnaise and sugar
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sandwi ches. She said her father drank and ganbl ed; that he took
them fishing and was always drunk. She also said that her
fat her never got along with Mark and that he would hit hi mwhen
he was angry. She adm tted on cross-exam nation that she had no
information that her nother did not already know. (PCR 42/3981-
4011)

Next, the defendant’s ol der sister, Candace Louis, also
testified to the circunstances of the defendant’s househol d.
She also adnmitted that there was nothing in her testinony that
the mother did not know prior to trial. (PCR 42/4011-4031)

The defense then presented Kenneth Gardner who testified
that he has been incarcerated for 19 years on burglary and
robbery charges. He testified that Mark Davis told him about
his case. (PCR 42/4034-35) He testified that Davis said “he and
the victimwent across the street to a bar and started shooting
pool and everything else and he ain't a pool player, by way
either. He lost, so they consequently -- they went back to the
guy’ s house, or apartnent, or whatever it was, and Mark, from
what he had told me, had the habit of carrying a knife with him
whi ch, you know, | can understand, because | used to do the sanme
thing nyself, but anyway he wanted to borrow noney off the
victim and | guess the victimwas gay, or whatever you want to

call it, and he made advances toward Mark. Mark had nenti oned
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prior to all of this, that he had been sexually abused as a ki d,
so when the guy started going after Mark and everything, Mark,
| guess, as he put it, he flipped out.” (PCR 42/4036)

Gardner clained that he told the State he had information
about Davis, they told himto get nore and they would give him
a deal for a reduced sentence. (PCR 42/4039-40) He could not
say who he talked to but just that it was a man with the State.
He said they did not like the fact that Mark said he was drunk
and that he didn't have a plan to rip off the victim Gardner
clained that he lied in his deposition about the statenents
Davis made because he was trying to keep from going to the
chair. (PCR 42/4041-45) He described the plan with Mark Davi s
to escape as just talk “nore or less.” (PCR 42/4047)

Gardner also clainmed that he received information from
Shannon Stevens regardi ng the number of stab wounds and that he
did not receive this information from Davis. (PCR 42/4049)

Gardner also claimed that the State had threatened himw th
contenpt prior to the instant evidentiary hearing because he
wouldn’t talk to them (PCR 42/4064)

On redirect by Ms. McDernott, Gardner testified that he knew
what the State wanted himto say based on their body |anguage
because he had street smarts. (PCR 42/4067-68) Subsequently, he

said that the prosecutor specifically stated that “we don’t |ike
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that testinony. Go back get and some nore.” VWhen he was
chal | enged at the evidentiary hearing by his prior statenment to
Ms. McDernott about reading body |anguage, he said there were
two different prosecutors. (PCR 42/4070-72)

Next Mark Davis’ nother, Betty Davis, again testified
concerning the circunmstances surrounding Mark Davis’ chil dhood
and famly. (PCR 43/4089-4153) She al so described com ng down
to testify, being net at the plane by defense counsel and being
prepped for her testinmny. (PCR 43/4116) She clained that she
had no actual know edge up until the tinme of sentencing of
Mar k’ s al cohol abuse or drug use, but she had been told by other
peopl e about it. (PCR 43/4127-30) She said that she was ready
and willing to testify but she waited outside the courtroom and
was not called. (PCR 43/4143-45)

Dr. Mchael Mher, also testified for Davis at the
evidentiary hearing. (PCR 43/4154) Dr. Maher evaluated the
def endant and found several mtigating factors, including Post-
Traumatic Stress Disorder. (PCR 43/4169) Dr. Maher testified
t hat the defendant was under the influence of extreme nmental or
enotional disturbance at the tine of the crime. He testified
that the defendant’s capacity to appreciate the crimnality of
hi s conduct or to conformhis conduct within the requirenments of

| aw was substantially inmpaired. (PCR 43/4186-87) He al so
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testified that it would not have been possible for the defendant
to have met the criteria for the cold, <calculating and
premedi tated aggravating factor. (PCR 43/4193) Dr. WMaher also
opi ned that the defendant was honophobi c and suffered from Post -
Traumatic Stress Disorder at the time of the crime. (PCR
43/ 4183- 85)

John Thor White testified that at the time he represented
Davis he had been practicing law for approximately fifteen
years. (PCR 44/4246) He had spent approximately five years with
the public defender and then entered private practice as a
crimnal defense attorney. This was his third death penalty
case as trial counsel. (PCR 44/ 4258) In addition, he had
experience on appellate matters in death penalty cases, having
filed briefs in tw death penalty cases. (PCR 45/4371) He had
attended sem nars before on capital trials and was famliar with
the case | aw applicable to death penalty cases. (PCR 44/ 4246-58,;
45/ 4371-74)

Def endant’s trial counsel testified that he had sufficient
time to dedicate to the case. (PCR 44/4284) He also testified
that this case was not conplex nor involved. (PCR 45/4394) The
publ i c defender originally handl ed the case and it had made pre-
trial notions and deposed the key w tnesses. (PCR 45/4396) 1In

addition, trial counsel had the taped statenents of several
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i ndividuals. Trial counsel also had background information on
t he defendant that had been gathered by the public defender and
there were no issues worthy of notion practice. (PCR 45/4397)
In his opinion, the only thing he needed to do was read the
prepared material and prepare a defense strategy in consultation
wi th the defendant. No research or time on other issues was
needed. (PCR 45/4398) He testified that if he needed nore tine
he woul d have asked for it. (PCR 45/4399) His preparation for
t he case was not confined by any fees limtation; his focus was
on defending the defendant. (PCR 44/4269) Trial counsel
testified that he thought one of the major issues in the case
was the adm ssibility of Davis’ Illinois conviction. He spoke
to the appellate |l awer about the issue. (PCR 44/4275)

Trial counsel testified that he had depositions and police
reports showi ng what information Jean Born, Jeff Hubbard,
Dougl as Mat heny and CGeorge Lee had and that based on those
depositions and police reports he felt it was not necessary to
take their depositions again for the type of defense they wanted
to present. (PCR 44/4280) Trial counsel testified that there
was no need for an investigator; that the facts were pretty
wel | - devel oped and undi sputed for the guilt phase. (PCR 44/ 4280)
Wth regard to the penalty phase, Wlite testified that he was

aware of Davis’ difficult upbringing and felt that his nother
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coul d provide the salient facts that were needed in that regard.
(PCR 44/ 4280) She could testify that his father was an abusive
al coholic and that Davis grew up poor. (PCR 44/4281) He didn't
think there was nuch in Davis’ |ife past age 13 that would be
very mtigating. (PCR 44/4282) He thought he had a chance to
win the penalty phase. He may have told Ms. Davis that he felt
Davi s was going to get the death penalty. (PCR 44/4283) |If the
case had needed nore time he woul d have given it nore time. (PCR
44/ 4284)

Trial counsel had no recol |l ection of his performance in voir
dire other than that the defendant was participating and
assisting himin the selection of the jury. (PCR 45/4472) Trial
counsel explained that he generally does not give an opening
statement because he does not want to box his client in to sone
course of action. (PCR 44/4291-4292) Trial counsel explained
his strategy for failing to present evidence of the defendant’s
i ntoxication at the tine of the offense. He testified that he
did not want to present his own w tnesses because the issues
relating to the defendant’s alleged intoxication were
significantly devel oped during the State’s own case, and he did
not want to |ose the opportunity to nake the first and | ast
cl osing argunents by calling a witness of his own. (PCR 44/4294)

I n addition, counsel testified that although a witness ni ght be
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favorable in one respect, that same wi tness m ght be dangerous
in another. (PCR 44/4294) He also believed that he had
sufficient evidence of intoxication. (PCR 44/4307) He testified
that the other wi tnesses’ statenents were no stronger than what
the State’s witnesses had testified to during the State’s case.
(PCR 45/ 4406) White also testified that he successfully
i npeached both Beverly Castle and Kim Rieck with their prior
i nconsi stent statenents. (PCR 45/4405) He testified that he did
not want to use G enda South or Carl Kearney and |ose | ast
cl osing argunents. He noted that the w tnesses had evidence
unfavorable to the defendant and that their statements were no
stronger than what the State’'s witnesses had already testified
to. (PCR 45/ 4405- 06)

Wth regard to the Diffendale report, trial counsel
testified that the report did not establish an intoxication
def ense or negate specific intent. (PCR 45/4428) Moreover, the
report contained information showing the defendant’s violent
nature. Trial counsel testified that it would not be good for
a jury to hear that type of history. (PCR 45/4431) Tri al
counsel also testified that the State never offered a plea of
life and that he did not prevent any negotiations between Davis
and the State. (PCR 45/4486-87) Trial counsel also testified

that it was Davis' decision to waive a PSI. (PCR 45/4490)
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Appel | ant’ s cousi n Mary Jo Buchanan was cal |l ed as their next
witness to testify concerning Davis childhood. She al so
testified that she cane down for the penalty phase with Davis’
not her and that she spoke to Mark before the proceeding and tol d
hi m she woul d be there. (PCR 46/ 4529-36)

Next, Shannon Stevens testified concerning his testinony at
Mark Davis’ 1987 trial. (PCR 46/4544) Stevens testified that
there were no deals made or discussed with the State. (PCR
46/ 4549- 50) He may have had the hope that the State would
assist himin his effort to secure his gain time, but no dea
was nade and no prom ses were nmade. (PCR 46/ 4549-50)

The State then called Dr. Sidney Merin as a wtness. (PCR
46/ 4581) Dr. Merin testified that the report prepared by the
def endant’ s nmental health expert at trial, Dr. Diffendale, was
sufficient. In fact he testified that it was “pretty good.”
(PCR 46/ 4694) Dr. Merin testified that the background
information contained in Dr. Diffendale’ s report was consi stent
with the background i nformation provi ded by the defendant to Dr.
Merin during his consultation with the defendant. (PCR 47/4711)
Dr. Merin also testified that psychologists can get enough
information from self-reporting to mke a diagnosis. (PCR
47/ 4719- 20) Dr. Merin testified that Dr. Diffendale had

adequate tine to perform his evaluation, the report was based
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upon the appropriate type of information and testing relied upon
by psychologists and Dr. Diffendale followed the procedures
normal |y foll owed by other clinical psychol ogists. (PCR 47/4700-
05) He testified that additional tests were not needed. (PCR
47/ 4706)

Dr. Merin also conducted his own evaluation of the
def endant. The eval uati on consi sted of testing and an intervi ew.
(PCR 46/ 4593-94) He found that the defendant was bri ght average
and that his brain was functioning well. (PCR 46/4598, 4622) He
found no psychosis, brain damage, honophobia or Post-Traumatic
Stress Disorder. (PCR 46/4656) He found that the defendant was
not under the influence of extrenme nental or enotional distress,
that he could appreciate the crimnality of his conduct, that
there was nothing about his nmental health that specifically
negated his ability to forma specific intent for a premeditated
crime and that the defendant’s al coholism was not the basis or
reason for him commtting the crinme. (PCR 47/4693-97) He
testified that Davis had lived a life that was inconsistent with
many rules and | aws. (PCR 47/4693) Nothi ng unusual occurred at
the time of this killing that woul d have exceeded the |evel of
stress or distress that he had been living with all those years.
(PCR 47/ 4694) Dr. Merin concluded that Dr. Diffendale s results

were consistent with his conclusions. (PCR 47/4706)
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Frank Lauderback testified that he represented Kenneth
Gardner with Tom McKeown at his retrial. (PCR 47/4679-82) At no
time during his representation did he ever tell Gardner that the
State wanted himto go and get information fromMark Davis. (PCR
47/ 4683- 84)

Assi stant State Attorney Beverly Andringa testified that
when she prosecuted Janmes Daley she listed Gary Dolan as a
Wi tness but that she did not call himat trial. She testified
t hat she never gave Gary Dol an, or anyone else, a list of cases
and suggested that they contact those individuals or say certain

t hi ngs about those individuals in return for any prom ses. (PCR

48/ 4894- 97)
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PRELI M NARY STATENMENT

St at enent  Reqgardi ng Procedural Bar

Davis raises a number of clainms which are procedurally
barred as claim which could have or should have been rai sed on
di rect appeal and are, therefore, not cognizable in a notion to
vacate filed pursuant to Florida Rule of Crimnal Procedure

3.850. Torres-Arboleda v. Dugger, 636 So. 2d 1321, 1323 (Fl a.

1994); Johnson v. State, 593 So. 2d 206 (Fla.), cert. denied,

506 U.S. 839 (1992); Raulerson v. State, 420 So. 2d 517 (Fla.

1982); Christopher v. State, 416 So. 2d 450 (Fla. 1982); Alvord

v. State, 396 So. 2d 194 (Fla. 1981); Meeks v. State, 382 So. 2d

673 (Fla. 1980). An express finding by this Court of a
procedural bar is also inportant so that any federal courts
asked to consider the defendant’s clains in the future will be
able to discern the paraneters of their federal habeas review.

See Harris v. Reed, 489 U. S. 255 (1989); Wiainwight v. Sykes,

433 U.S. 72 (1977).

To counter the procedural bar to sone of these i ssues, Davis
has couched his clains in terms of ineffective assistance of
counsel in failing to preserve or raise those clains. Thi s
Court has repeatedly held that issues which could have been,
should have been and/or were raised on direct appeal are

procedurally barred in the postconviction proceeding and that
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“al | egati ons of ineffective assistance of counsel cannot be used

to circunvent the rule that postconviction proceedi ngs cannot

serve as a second appeal.” Thonpson v. State, 759 So. 2d 650,

663-64 (Fla. 2000) (quoting, Teffeteller v. Dugger, 734 So. 2d

1009, 1023 (Fla. 1999)).
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SUMVARY OF THE ARGUNMENT

| ssue 1: Appellant’s first claim is that counsel was
ineffective in the penalty phase for failing to adequately
i nvestigate Davis’ background prior to trial. This claim was
t he subject of the evidentiary hearing bel ow and was correctly
rejected on both the prejudice and deficiency prongs as set

forth in Strickland v. WAshington, 466 U.S. 668, 686 (1984).

| ssue 11: Davis next asserts that the State wthheld
mat eri al excul patory evidence. A nunber of these clains were
not raised below and are, therefore, barred and do not
constitute Brady® material because he received the alleged
information fromDet. O Brien during his deposition. As counse
had the i nformati on fromother sources and used that informtion
to inmpeach the witness, there is no Brady violation. Further,
as the gist of this testinony was before the jury, confidence in
t he outconme is not underm ned.

Simlarly, his remaining clains concerning information
al |l egedly being withheld concerning information frominformants
was denied as neritless. As Davis has failed to prove that
mat eri al evidence was wi thheld, the clainms were properly deni ed.

Issue I11: Appellant’s next claim challenges counsel’s

effectiveness during the guilt phase. This claim was also

5> Brady v. Maryland, 373 U. S. 83 (1963)
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properly denied by the |ower court as Davis has failed to show
deficient performance and prejudice with regard to any of the
al | eged cl ai ns.

| ssue 1V: Appellant’s next claimis that the trial court
erred in denying his claim of prosecutorial m sconduct. This
claimis procedurally barred as it was raised and rejected on
direct appeal. Moreover, the claimof error is not supported by
the record.

| ssue V: Davis’ next claimis that counsel was ineffective
for failing to provide his nental health expert with sufficient
background to do a conplete analysis. This claimwas properly
denied as Davis failed to show deficient performnce and
prej udi ce.

| ssue VI: Davis’ last claimis another Brady claim The
trial court found that none of the all egations were supported by
the record and that no violation occurred. This finding should

be affirmed.
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| SSUE |
WHETHER THE ClI RCUI T COURT ERRED | N DENYI NG
DAVI S | NEFFECTI VE ASSI STANCE OF COUNSEL AT
THE PENALTY PHASE CLAI M
Appellant’s first claimis that counsel was ineffective in
the penalty phase for failing to adequately investigate Davis’
background prior to trial.® This claimwas the subject of the

evidentiary hearing bel ow and was correctly rejected on both the

prejudi ce and deficiency prongs as set forth in Strickland v.

Washi ngt on, 466 U. S. 668, 686 (1984).

Recently this Court in Sochor, infra., reiterated the

standard for reviewing the denial of ineffective assistance of
counsel claims. This Court stated:

When we review a circuit court’s resolution of a
Strickland claim as we do here, we apply a m xed

¢ All of Davis' ineffective assistance of counsel clains
need to be considered in the context of the peculiar facts of
this case. Davis demanded and received the right to act as his
own co-counsel. Accordingly, his right to conplain about
counsel’s performance is limted. See Downs v. State, 740 So.
2d 506, 516 (Fla. 1999) (where defendant waived his right to
representation during the resentencing proceeding and counse
was appoi nted as “stand-by” counsel only he may not conpl ai n of
counsel’s failure to present mtigating evidence); Goode V.
State, 403 So. 2d 931, 933 (Fla. 1981) (where defendant acted as
his own attorney and could not later conplain that his
“co-counsel” ineffectively “co-represented” him. Even if
Davis’ self-representation did not bar review of counsel’s
actions, this Court has repeatedly held that the reasonabl eness
of counsel’s actions nmay be determned or substantially
influenced by the defendant’s own statenents or actions.
Stewart v. State, 801 So. 2d 59, 67 (Fla. 2001).
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standard of review because both the performance and
the prejudice prongs of the Strickland test present
m xed questions of |law and fact. See id. at 698
(“I'neffectiveness is . . . a m xed question of | aw and
fact.”); Stephens v. State, 748 So. 2d 1028, 1033
(Fla. 1999). We defer to the circuit court’s factual
findings, but we review de novo the circuit court’s
| egal conclusions. Stephens, 748 So. 2d at 1033
(“Thus, wunder Strickland, both the performnce and
prejudi ce prongs are m xed questions of |aw and fact,
with deference to be given only to the |ower court’s
factual findings.”); see also Hodges v. State, 2003
Fla. LEXIS 1062, 28 Fla. L. Wekly S475, S476 (Fl a.
June 19, 2003) (“lIneffective assistance of counse

claims are nm xed questions of law and fact, and are
t hus subject to plenary review based on the Strickl and
test. Under this standard, the Court conducts an
i ndependent review of the trial court’s | egal
conclusions, while giving deference to the trial
court’s factual findings.”) (citation omtted).

Sochor v. State, 29 Fla. L. Wekly S363, 364
(Fla. July 8, 2004)(enphasi s added)

In the instant case, Davis was given an evidentiary hearing
where he put on a nunber of witnesses in support of his claim
Subsequently, the lower court, in a very thorough and well-
detailed 30 page order, denied relief. (PCR 17/2898-2928) The
| ower court found “that the trial counsel did an adequate
i nvestigation into the defendant’s background. The testinony of
the wtnesses at the evidentiary hearing contained no
i nformati on not substantially known to trial counsel .
Therefore, he cannot be said to have conducted a deficient

investigation into the defendant’s background to establish
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mtigating evidence.” (PCR 17/2916-17) The | ower court also
found that Davis failed to show any prejudice because the four
aggravating factors that existed in this case would have
overwhel med any of the mtigating evidence that Davis clains
shoul d have been presented at his penalty phase and therefore,
the result would not have been changed with this mtigating
evi dence. (PCR 17/2926) Based on these findings, the State

contends that Davis has failed to establish deficient

performance and prejudice as required by Strickland v.

WAshi ngton, 466 U S. 668 (1984) sufficient to overconme the

presunption that he was provided constitutionally effective
counsel and, therefore, the lower court properly denied the
claim

Davis’ claim that counsel failed to conduct an adequate
investigation into Davis' background ignores the factual
findings of the trial court and reasserts the unsubstanti ated
claim that counsel only talked to Davis, his nother and Dr
Di ffendal e and, therefore, the investigation cannot be deened
reasonable. He takes fault with the |ower court’s finding that
trial counsel did an adequate investigation and that the
testinony of no witness at the evidentiary hearing contained
i nformation that was not substantially known to counsel. Davis

then repeats the testinmony of those w tnesses. This argunment
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conpletely ignores the fact that the |ower court heard these
wi tnesses and made factual findings with regard to their
testinmony. Specifically, the |ower court stated:

At the evidentiary hearing collateral counsel
presented several witnesses in an effort to show the
type of mtigation evidence that it believes should
have been presented. This Court will exam ne each
witness in light of the information known, or that
reasonably shoul d have been known, by trial counsel at
the time of the penalty phase. First, collatera
counsel called Ricky Joe Hall. Hall testified that he
grew up with the defendant and that the defendant used
a lot of different drugs on a daily basis starting
about age 13. EH 15, 17. He also testified that the
def endant was an al coholic. EH 19. He testified that
he had seen the defendant be violent before. EH 20.
He also testified that he had the defendant watch his
children for him and that he wouldn’'t |et anyone he
didn't trust watch his children. EH 20. Obvi ousl vy,
this testinmony may be nore damaging to the defendant

than mtigating. It has been this Court’s experience
that jurors in Pinellas County do not always consi der
the daily ingestion of illegal drugs to be mtigating,
quite the contrary. This Court finds that trial
counsel’s failure to call +this wtness was not
defi ci ent.

The next wtness called was the defendant’s
father, John Davis. He testified that he was a heavy
drinker nmost of his life, was an alcoholic, he
occasional ly struck nembers of his fam ly and he drank
away the house and food nopney. EH 30-33. Tri al
counsel knew about this information fromthe defendant
and the defendant’s nother. It was the type of
information that the nother would have testified to.
Trial counsel was not deficient in not securing this
def endant for testinmony at trial.

Next, collateral counsel called the defendant’s
second ol dest brother Tracy Davis. Initially, this
Court notes that this witness would not have been
avail able to the defendant at the time of the penalty
phase in 1987. Tracy testified on cross-exam nation
that at the time his nmom was down here in January of
1987 he was in jail. But then he testified that he
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was not sure if his nmom knew where he was. EH 66. He
testified that “at the time | was on the run, went to

Phoeni x, and | was kind of junping around at the
time.” EH 66. \When asked to explain what on the run
meant, he testified that “[t]hey was trying to viol ate
my parole for a m sdeneanor charge.” EH 66. He also
menti oned he was in Tennessee, drinking heavily and
doing drugs at the tine. EH 66-7. It was his

understanding that if he had conme down to Florida and
testified at the tinme he could have been arrested and
sent to Illinois. EH 67. Tracy testified that he
woul d have cone down to testify if asked. EH 67.
However, he also testified that “but financially and
the court systens, the m xed up mind | had at the tine
dealing with my parole and stuff like that, it was
really confusing and at a bad tine.” EH 67. Thi s
Court finds Tracy’'s statenent that he would have cone
to Florida to testify at the time despite the
possibility of his being arrested not to be credible.
Mor eover, the testinmony, although a bit confusing,
i ndi cates that he was unavail able at the time and t hat
this famly did not know where he was. This Court
finds that even if his famly had been able to | ocate
him given the admttedly unsettled state of his m nd
and circunmstances at the time, he would not have
risked arrest to come down to Florida to testify.
Trial counsel was not ineffective for not securing
this witness to testify. The evidence indicates that
even if trial counsel had wanted to have Tracy
testify, the famly did not know his whereabouts
because he was “on the run” at the time of the trial

Even though Tracy woul d not have been avail abl e,
this Court wll exam ne his testinony. Tracy
testified about both the town and the househol d that
he and the defendant grew up in. EH 41-50. This was
i nformation that was known to the nother.

Tracy also testified that he and the defendant
engaged in drug and al cohol abuse and al so engaged in
crimnal activity (burglary, robbery) together while
growing up. EH 61. A jury would not necessarily view
this as mtigation. |In fact, it mght very well reach
t he opposite concl usion.

Finally, Tracy also testified about an incident
that allegedly occurred many years ago when the
def endant was about six and he was about fourteen or
fifteen. He testified that he was in the bathtub with
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his brother and he had sexual contact with him EH
52. Specifically, he said that he had anally raped

hi s brother. EH 53. He also testified that the
def endant canme to himshortly after that and asked him
if he wanted to try that again. EH 55. Tracy

testified that’'s when he started rejecting his little
brot her, avoiding himand staying away from him EH
56. The Court finds this testinony suspect at best.
The defendant never nentioned this to his trial

counsel, never nentioned it to his nental health
expert, and no other nenber of the famly seens to
have known about it. It seems only to have been
nmenti oned sonewhat recently. In fact, the defendant
specifically denied ever having been sexually abused.
Exhibit 3. If this incident had occurred, the
def endant was aware of it. Hs failure to inform

either his trial counsel or his nmental health expert
precludes him from conpl aining that his counsel was
deficient for not using the information in mtigation.
See Stewart v. State, 801 So.2d 59, 67 (Fla. 2001).

Trial counsel was not deficient in not presenting
this witness. This Court finds that the w tness was
unavail able at the time of trial; the substance of his
testi mony about the town and household was known to
the nother, the information about their drug and
al cohol abuse, and their crimnal background was as
much damagi ng as mtigating; and the i nformati on about
t he anal rape was not credible.

Next, the defendant presented Mary Blinn. She was
t he defendant’s forner sister-in-law. She was Tracy’s
former wife. EH 147. She testified that she all owed
t he defendant to watch her children on occasion and
t hat he was concerned about his younger sister. EH
148-9. She also testified that the defendant was a
drug addict, a heavy drinker, and that the defendant
and Tracy would go out to steal noney. EH 150-1, 161-
2. Qoviously, this informati on was as damaging to the
defendant as mtigating. Trial counsel was not
deficient in not securing the testinony of this
W t ness.

The next Wi t ness was Johansae Haynes.
Essentially, he testified to the circunstances of the
defendant’s famly. EH 175-186. This testinony was
known to the nother and trial counsel.

M chael Davis, the defendant’s ol dest brother
testified next. He testified about the circunstances
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of the famly. EH 191-203. He also testified that he
|l eft high school to work on a garbage route to earn
nmoney for the household. EH 195. He then enrolled in
a vocation school and worked at night at a garage. EH
196. He got his GED, graduated fromvocational school
nunber one in his class and got a job with a trucking
conpany. EH 197. This testinmny was known to the
def endant’ s not her. EH 206. This Court finds that
this witness would not have been beneficial to the
def endant . Essentially, this witness grew up in the
same household under the sanme circunstances as the
def endant. And yet, he overcane this and established
a stable life. The jury would have contrasted this
with the defendant’s lack of effort to overcome his
ci rcunst ances.

The defendant’s younger sister, Shari Uhl man,
testified next. She testified about her relationship
with the defendant and about the househol d. EH 208-
223. She admtted on cross-exam nation that the
not her knew everything that she testified to. EH 226-
7.

Finally, the defendant’s older sister, Candace

Louis, testified. Li ke the other siblings she
testified to the circunstances of the defendant’s
househol d. EH 237-53. On cross-exam nation the

witness testified that there was nothing in her
testinmony that the nother did not know. EH 254.

To sumup so far, this Court finds that the tri al
counsel did an adequate investigation into the
def endant’ s background. The testinony of the
Wi tnesses at the evidentiary hearing contained no
i nformation not substantially known to trial counsel.
Therefore, he can not be said to have conducted a
defi ci ent I nvesti gation i nto t he def endant’ s
background to establish mtigating evidence. Tri al
counsel selected the best possible wtness, the
def endant’s nother, to testify to the jury about the
defendant’s upbringing. The nother was at the trial
and prepared to testify. It was the defendant’s
decision not to call his nother. Trial counsel
creatively used the defendant’s decision not to have
his mother testify in his favor during the closing
argument in the penalty phase. A review of the
testinony of the other famly nenmbers and friends
present ed at the evidentiary hearing reveals much of
it was as damaging as it was mtigating.
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( PCR 17/ 2920- 24)

The | ower court also found that Davis hinmself did not want
much mtigating evidence presented noting that trial counsel
testified that Davis did not want mtigating evidence presented.
Davis told his trial counsel that “I want the electric chair.
| want to stay alive 10 or 11 years on death row. That’s good
enough for nme.” (PCR 17/2924-25)

To nmerit relief on a claim of ineffective assistance of
counsel, Davis nmust show not only deficient performance, but
al so that the deficient performance so prejudiced his defense
that, wthout the alleged errors, there is a “reasonable
probability that the balance of aggravating and mtigating

circumstances would have been different.” Bol ender V.

Singletary, 16 F.3d 1547, 1556-57 (11th Cir. 1994). See also

Rose v. State, 675 So. 2d 567, 570-71 (Fla. 1996); Hldwin v.

Dugger, 654 So. 2d 107, 109 (Fla. 1995). This Court has denied
relief in a nunber of simlar cases where collateral counsel
asserts that additional i nformati on shoul d have been di scover ed.

Sweet v. State, 810 So. 2d 854 (Fla. 2002); Bruno v. State, 807

So. 2d 55 (Fla. 2001); Robinson v. State, 707 So. 2d 688, 695-

697 (Fla. 1998); Breedlove v. State, 692 So. 2d 874 (Fla. 1997).

In Bruno, this Court rejected this claimafter stating:
Bruno argues that counsel was ineffective in
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failing to investigate and present avai |l abl e
mtigation. The trial court rejected this claim[quote
omtted]. . . W agree. . . . Counsel’s performance
inthis case nmay not have been perfect, but it did not
fall below the required standard. See Teffeteller v.
Dugger, 734 So. 2d 1009, 1022 n. 14 (Fla.1999) (“[T]he
| egal standard is reasonably effective counsel, not
perfect or error-free counsel.”). Moreover, counsel’s
performance cannot be considered deficient sinply
because the evidence presented during the 3.850
heari ng may have been nore detailed than the evidence
presented at trial, especially in light of the fact
that the substance of both presentati ons was
essentially the sane. Finally, even assum ng that
counsel’s performnce was deficient, we agree with the
trial court that Bruno has failed to satisfy the
second prong of the Strickland test, as Bruno has not
established that there is a reasonable probability
that such deficiency affected the sentence.

I d. (enphasi s added)

Tri al counsel , in the instant case, pursued the
investigation of mtigation through the defendant, his famly
and nental health experts. After consultation with his client,
Davis refused to have his mother testify on his behalf. As for
the mental health report fromDr. Diffendale, counsel testified
in the evidentiary hearing that the report did not establish an
i ntoxi cation defense or negate specific intent. (PCR 45/4428-29)
Mor eover, the report contained information showing the
def endant’ s viol ent nature. Trial counsel testified that it
woul d not be good for a jury to hear that type of history. (PCR

44/ 4431) The |l ower court reviewed the report, and agreed with
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trial counsel’s assessnent of the report and its likely effect
on the jury. As the trial court found, nothing that was
presented at the evidentiary hearing was unknown to tri al
counsel and the defendant at the tinme of the penalty phase.
Counsel testified that the decision to limt the evidence
was made by both he and Davis who was acting as his own co-
counsel . (TR 11/1517-1542; PCR 17/2924-25) As previously noted,
this Court has rejected a defendant’s attenpt to assert that his
co-counsel was ineffective when he was acting as his own

counsel . Downs v. State, supra. (where defendant waived his

right to representation during the resentencing proceedi ng and
counsel was appointed as “stand-by” counsel only he may not
conplain of counsel’s failure to present mtigating evidence);

Goode, supra. (where defendant acted as his own attorney and

could not later conplain that his “co-counsel” ineffectively
“co-represented” him. Even if Davis' self-representation did
not bar review of counsel’s actions, this Court has repeatedly
held that the reasonableness of counsel’s actions may be
determ ned or substantially influenced by the defendant’s own

statenents or actions. Stewart, supra.

The only evidence that Davis presented at the evidentiary
hearing that was previously unknown to counsel was a claimthat

Davi s had been sexually abused by his brother Tracy and ot hers.
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The trial court specifically found Tracy's testinony about his
al l eged anal rape of his brother Mark to be “suspect at best.”
(PCR 17/2922) Davis never nentioned this to his trial counsel,
never nmentioned it to his nental health expert, and no other
menber of the famly seens to have known about it. Tri al
counsel testified that Davis specifically denied ever having
been sexually abused. The trial court found that if “this
i ncident had occurred, the defendant was aware of it. Hi s
failure to informeither his trial counsel or his nental health
expert precludes him from conplaining that his counsel was
deficient for not using the information in mtigation.” (PCR
17/ 2922) Thus, as the trial court found, trial counsel was not
deficient in not presenting this witness as the wi tness was
unavail able at the time of trial; the substance of his testinony
about the town and household was known to the mother; the
informati on about their drug and alcohol abuse, and their
crim nal background was as much damagi ng as mtigating; and the
i nformati on about the anal rape was not credible. (PCR 17/2922)

In Stewart at 67, this Court rejected a claimthat counsel
was ineffective for failing to discover evidence that Stewart
had been abused by his stepfather when Stewart had never nade

such a <claim to counsel or any of the nental heal t h

professionals. Simlarly, in Power v. State, 29 Fla. L. Wekly
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S207, S209 (Fla. May 6, 2004), this Court held that “where there
is proof that counsel spent substantial effort on the case and
was famliar with the mtigation, but also evidence that Power
himself interfered with trial counsel’s ability to obtain and
present mtigating evidence, this Court will not overrule a
trial court’s conclusion that counsel’s performnce was not

deficient.” Finally, in Rutherford v. State, 727 So. 2d 216

(Fla. 1998), this Court affirnmed the trial court’s denial of
postconviction relief where Rutherford claimed that counsel
failed to properly investigate and present mtigating evidence.
Li ke Davis, Rutherford also interfered with trial counsel’s
conduct by placing limtations on what could and could not be
presented during the penalty phase. This Court found
Rut herford’s uncooperativeness a critical factor.

Davis additionally argues that counsel was ineffective for
failing to challenge the CCP aggravating factor. Davi s nmakes
t he unsupported allegation that he could not have formed the
specific intent required for the CCP aggravating factor due to

hi s al | eged nol estati on and chil dhood abuse.’” As the | ower court

" In support of the CCP factor the trial court found:

(i) That the capital felony was commtted in a cold,
cal cul ated, and prenmeditated manner w thout any
pretense of noral or legal justification. The
evi dence clearly est abl i shes beyond al
reasonable doubt that MARK A DAVIS had a
prenmedi tated and cal cul ated design to nurder the
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made a factual finding that this evidence was suspect and
rejected it, counsel can hardly be deficient for failing to put
on the evidence and no prejudice has been established.?

Davis’ reliance on Wllianms v Taylor, 529 U S. 362 (2000)

to support his claimthat counsel was ineffective is m splaced.
In WIlliams, counsel had failed to investigate and discover
evidence that “WIlliams’ parents had been inprisoned for the
crim nal neglect of WIllians and his siblings, that WIIlianms had
been severely and repeatedly beaten by his father, that he had
been commtted to the custody of the social services bureau for
two years during his parents’ incarceration (including one stint
in an abusive foster hone), and then, after his parents were

rel eased from prison, had been returned to his parents’

victim Oville O Landis. Earlier in the day of
the murder, MARK A DAVIS stated to Beverly
Castle that he was going to “rip the old queer
off and do away wth him” Further, the
Defendant’s actions during the attack clearly
establish his calculated and preneditated plan.
He first beat the victimand attenpted to cut his
t hroat . However, before he could conplete this
endeavor, the knife broke. Retreating |ong
enough to find yet a large butcher knife, the
Def endant returned to the wounded victim and
continued with the brutal and vicious attack on
Oville O Landis. “He wouldn’t go down; he just
would not die,” the Defendant l|ater said to
Shannon Stevens. (TR 2/271)

8 The |l ower court also found that Tracy was unavail abl e as
a witness at the tinme of trial.
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custody.” |d. at 395. Additionally, there was evidence that
Wl liams was borderline nentally retarded and had a fifth grade
education. |d. at 396. Clearly, as the trial court’s evaluation
of the evidence shows, Davis’ famly history and background is
unremar kabl e i n conpari son.

Davis has sinply failed to present any credible evidence
t hat was not known to trial counsel, that would have been truly
mtigating or underm ned the aggravating circunstances.
Moreover, it is not sufficient to establish that counsel could
have done nore. Rather, to carry his burden to prove deficient

performance, Davis nmust establish that counsel nmade errors so
serious that counsel was not functioning as the ‘counsel’
guar anteed the defendant by the Sixth Anmendnent.’” W ndom v.
State, 29 Fla. L. Wekly S191, S192 (Fla. May 6, 2004), quoting

Strickland v. WAshington, 466 U S. 668, 687 (1984). As this

Court noted in Teffeteller v. Dugger, 734 So. 2d 1009, 1022 n.

14 (Fla. 1999), the legal standard is reasonably effective
counsel, not perfect or error-free counsel.

Moreover, even if Davis had established that counsel’s
performance was deficient, he has not established that counsel’s

performance prejudiced him As previously noted, Strickland

requi res the defendant to show that the deficient performance

prejudi ced the defense. This requires showi ng that counsel’s
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errors were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a defendant
makes both showi ngs, it cannot be said that the conviction or
death sentence resulted from a breakdown of the adversary

process that renders the result unreliable. Strickland, 466

U S at 687. Thus, in order to establish the prejudice prong,
Davis must show that “there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the
proceedi ng would have been different.” |d. at 694. When
considering a claimof ineffective assistance of penalty phase
counsel, “the question is whether there is a reasonable
probability that, absent the errors, the sentencer . . . would
have concluded that the bal ance of aggravating and mtigating

ci rcumst ances did not warrant death.” Id. at 695. See Sochor

v. State, 29 Fla. L. Weekly S363 (Fla. July 8, 2004).
In the instant case, the trial court found that Davis had
not established prejudice:

Finally, the defendant has failed to show any
prejudice. It is the defendant’s burden to show t hat
counsel’s performance was such that there is a
reasonabl e probability that, absent trial counsel’s
error, the sentencer would have concluded that the
bal ance of t he aggravating and mtigating
circunmstances did not warrant death. See Carroll v.
State, 2002 W 352844, (Fla. 2002); Cherry v. State,
781 So. 2d 1040 (Fla. 2001). The defendant nust show
t hat counsel’s ineffectiveness deprived the defendant
of a reliable penalty phase proceeding. Asay V.
State, 769 So. 2d 974 (Fla. 2000). This Court found
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four aggravating factors, and the Florida Suprene
Court wupheld that finding. The aggravating factors
are: (1) the nmurder was commtted in a cold,

cal culating, and preneditated nmanner wi thout any
pretense of noral or legal justification; (2) the
capital felony was commtted whil e under sentence of
i mprisonment; (3) defendant had previously been
convicted of a capital offense or felony involving the
use or threat of violence; and (4) the nurder was
hei nous, atrocious, or cruel. The Florida Suprene
Court in Davis v. State, 620 So. 2d 152 (Fla. 1993)
noted the severity of the nmurder in upholding the
finding of the aggravating factor that the crine was
hei nous, atrocious, or cruel. To repeat: The nedi cal

exam ner testified that the wvictim sustained
[twenty-five] stab wounds to the back, chest, and
neck; multiple blows to the face; was choked or hit
with sufficient force to break his hyoid bone; was
intoxicated to a degree that inpaired his ability to
defend hinself; and was alive and consci ous when each
injury was inflicted. The evidence showed that the
slashes to the victim s throat were made with a smal |l -
bl aded knife, which was broken during the attack, and
the wounds to the chest and back were made with a
| arge butcher knife, found at the crime scene. I n
addition, in Davis v. State, 586 So. 2d 1038 (Fla

1991) the Court, in upholding the finding of the
aggravating factor that the nmurder was commtted in a
col d, cal cul ated, and preneditated manner without any
pretense of noral or legal justification, noted that
a witness testified that the defendant told her that
he was going to rip the victim off and do him in.

Wth this evidence, this Court finds that the four
aggravating factors woul d have overwhel ned any of the
mtigating evidence that the defendant clains should
have been presented at his penalty phase. The result
woul d not have been changed with this mtigating
evi dence. Therefore, this Court finds that the
def endant has failed to establish prejudice.

( PCR 17/ 2925)

Again, to prevail on this claim Davis nust get over the

hurdle that his own acti ons caused. Downs v. State, 740 So. 2d
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506, 516 (Fla. 1999); Goode v. State, 403 So. 2d 931, 933 (Fla.

1981); Stewart v. State, 801 So. 2d 59, 67 (Fla. 2001);

Rut herford v. State, 727 So. 2d 216 (Fla. 1998). It was his

decision to forgo the presentation of the testinmony that his
counsel had planned to present through his nother. It was his
deci sion to deny any sexual abuse. Counsel cannot be faulted
for Davis’ own actions.

Furthernmore, the failure to present evidence that Davis was
raised in a two-parent famly where his alcoholic father barely
provided for the famly and that the defendant began a |ife of
drug abuse and crine at an early age, does not undernine
confidence in the outcone. The trial court found that Davis
pl anned to commit this nurder/robbery and that the victim
sustai ned twenty-five stab wounds to the back, chest, and neck;
multiple blows to the face; was choked or hit with sufficient
force to break his hyoid bone; was intoxicated to a degree that
inpaired his ability to defend hinmself; and was alive and
consci ous when each injury was inflicted. On appeal, this Court
reviewed the sufficiency of the CCP factor and found that it was
supported by the evidence, stating:

Appel | ant asserts there was i nsufficient evidence that

t he nurder was cold, calculated, and preneditated. n2

We disagree. Castle testified that appellant told her

he was going to rip the victimoff and “do himin.”

Furt her nore, during the course of inflicting

twenty-five stab wounds upon the victim appellant
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first used a butcher knife and then resorted to a
second knife to continue the brutal slaying. The
medi cal expert opined that no struggle took place
other than in the victinis bed, and that the attacker
was standi ng next to the bed during the nurder. These
facts support the finding that this nurder was
commtted in a cold, calculated, and preneditated
manner w thout any pretense of nmoral or |egal
justification.

Davis v. State, 586 So. 2d 1038, 1040 (Fl a.
1991) (f oot note om tted)

Bal anced against the insignificant evidence of mtigation
now bei ng urged, Davis has failed to establish prejudice. There
is no reasonable probability that, absent the alleged errors,
the sentencer would have concluded that the mtigating
ci rcunmst ances now offered out wei ghed t he aggravati ng

circunmstances found by the trial court.
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| SSUE ||

WHETHER THE CI RCUI T COURT ERRED | N DENYI NG
DAVI S CLAIM THAT THE STATE W THHELD
EVI DENCE VWHI CH WAS MATERI AL AND EXCULPATORY
| N NATURE AND/ OR PRESENTED FALSE EVI DENCE.

Davis next asserts that the State wthheld materi al
excul patory evi dence. The portions of this claim that were
specifically raised in the notion to vacate were the subject of
an evidentiary hearing below. ® After hearing and considering the
argument s and evi dence presented by Davis the trial court denied
relief. Wth regard to Davis’ Brady claim the |ower court
found:

ClaimV is the defendant’s claimthat the State
withheld nmaterial and excul patory evidence and
presented m sl eadi ng evidence. This Court finds the
defendant failed to prove these allegations.

The defendant clains that the nanes of several
i ndi vi dual s who provi ded statenments to | aw enforcenment
and the State were not provided to himin discovery.
Ot her than Gary Dol an, however, the defendant fails to
identify who these individuals are.

As to Gary Dol an, the defendant all eges that Dol an
was a key witness because he befriended the defendant
in accordance with the State's instructions and
relayed information to the State about the defendant’s
def ense. The testinony of Dolan at the evidentiary
heari ng, however, does not establish that he had
anyt hi ng excul patory concerning the defendant. The
only information he may have had was what he clains
t he defendant told him about the crine. Certainly,
the defendant knew of Dolan and knew what, if

°® As will be discussed, infra., Davis did not argue as he
does now that the State erroneously suppressed evidence by
supplying “M Il erized” police reports to the defendant.
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anything, he had told him There was no show ng t hat
the State suppressed material, excul patory evidence,
and no showing that the defendant was prejudiced.
(The allegation that he was recruited by the State
will be addressed in ClaimVl).

In addition, the defendant clains that the State
failed to turn over excul patory evidence about the
def endant’ s al |l eged i ntoxi cati on. Again, however, the
def endant fails to identify any individuals. A review
of the trial transcript reveals that the defendant’s
trial counsel did present evidence and argunment in
support of his contention that he was intoxicated at
the time of the offense. R 930-4, 942-4, 948, 960-1,
963-5, 976-81, 990-4, 1202-6, 1257-82, 1365-8, 1378-
82, 1431-3.

The defendant clainms that the State w thheld
evidence that deals or benefits had been discussed

with wtnesses. The defendant, however, failed to
pr esent sufficient evi dence  of any deals or
di scussions of deals with wtnesses. Al t hough the

State did send a letter to the sentencing judge in
Shannon Stevens’ case, Shannon Stevens testified
during the evidentiary hearing that there were no
deal s made or discussed with the State. EH 776-7. He
may have had the hope that the State would assist him
in his effort to secure his gain tinme, but no deal was
made and no prom ses were made. As noted by tria

counsel during his testimony at the evidentiary
hearing in response to a question about jail-house
i nformants being i npeached on their testinony: “[l]n
al nost every case there is a realistic hope of
reward.” EH 572. He went on to say: “conmon sense is
that sonmebody isn't in there out of a feeling of
patriotism testifying that nore than |ikely they have
an expectation of a hope that they will benefit one
way or the other, after the fact.” He noted that
juries sense that. EH 572.

The defendant clains that the State m srepresented
to the jury during the penalty phase that he had
pl anned escapes from the Pinellas County Jail. A
review of the trial transcript, however, reveals that
t he defendant admtted that he had planned possible
escapes fromthe County Jail. See R 1536.

In addition, the defendant clainms that the State
i nproperly adnmitted into evidence as a conviction an
I1linois juvenile offense. He clains the State had
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docunments in its possession that proved the Illinois
of fense was a juvenile delinquency. There is nothing
to suggest the State w thheld evidence or acted

inproperly in admtting the Illinois offense into
evi dence. Al t hough the parties nmay have disagreed
over whether or not the Illinois offense was a

conviction under Florida l|law, and whether or not
certain docunments (Exhibit 4) supported their
position, it is not inproper for the State to attenpt
to get the evidence introduced. Certainly, the State
did not wthhold evidence on the mtter. The
docunments in question were admtted into the record.
Trial counsel for the defendant was fully aware that

the Illinois matter was arguable. EH 738-9. He made
numer ous objections to its adm ssibility and adm tted
documents of his own pertaining to the Illlinois

of fense. R. 1493-8, 1509-10, 1606-8, 1616- 35.

( PCR 17/ 2906- 09)

A trial court’s factual findings with regard to whether
Brady material had been disclosed is a factual finding that
should be wupheld as long as it is supported by conpetent,

substantial evidence. Wiy v. State, 760 So. 2d 903, 911 (Fla.

2000); Stephens v. State, 748 So. 2d 1028 (Fla. 1999). The
finding of the lower court is supported by conpetent,
substanti al evidence and should be affirmed.

Davis’ first portion of this claim that the State w thheld
police reports and statenments of witnesses by “MIlerizing”1°the

police reports provided to trial counsel, was not presented to

10 Referring to the practice of redacting police reports and
providing to the defense in discovery only those portions
containing verbatim statenents of w tnesses as authorized by
Mller v. State, 360 So. 2d 46 (Fla. 2d DCA 1978).
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the court below and is, therefore, barred. The only “evidence”
supporting this claimis ASA Martin's statenments during the
evidentiary hearing that police reports were “M Il erized” during
the time of Davis trial. (PCR 46/4567) Contrary to Davis’
assertions, however, ASA Martin did not say that the statenents
given to defense counsel Wiite were “MIlerized.” Rather, he
stated that it was the practice at the time and that trial
counsel “probably” did not get certain non-verbatimstatenents.
(PCR 46/ 4566- 68) In reference to the statenent of Kinmberley
Ri eck, ASA Martin specifically stated:

MR. MARTIN: That is correct, and what woul d have been

taken out is for exanple Kim Rieck, on page one of

def ense exhibit nunmber six appears to be a

non-verbatim statement of summary and | can | ook at

m ne because we have |ike |ines. We know what was

t aken out. He probably didn’t get that. He got the
taped statenment because that was verbatim

46/ 794)

No evi dence was presented at the hearing by the defense that
counsel, in fact, did not receive “un-M |l erized” reports. Nor
was an argunent nade to the court that as a result of the
“MIllerizing” the defense was denied inpeachment nmaterial.
Accordingly, there is not only a failure of proof, but this
claimis procedurally barred as it was not properly presented to

the court bel ow.
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In any event, Davis now argues that, according to ASA
Martin's statenment, the summary of trial wtness Kinberley
Ri eck’s statenment to police was del eted fromDetective OBrien’s
police July 3, 1985 police report. Again, only the statenents
made by ASA Martin during the introduction of defense exhibits
are now being urged as evidence of a violation. Davis has not
produced any testinony or evidence that this information was
actually withheld from defense counsel. More, inportantly, the
only thing he asserts is mssing is the fact that Det. O Brien
does not report that Rieck told himthat Davis had given her a
ride the previous evening or that he nmade any statement to her
during the day about getting the victim drunk to see what he
could get out of him (Brief of Appellant at pg. 68) Det .
O Brien sumarized his encounter with the sixteen year old M.
Ri eck when he responded to a call at the scene on the day the
victim s body was discovered in the police report as follows:

KIM RIECK, WF, 16yoa, Apt. #5, 10608 Gandy Bl vd

This female is a co-nmanager of the apartnent conpl ex.

She states that Mark Davis is from Pekin, [llinois,

her hone town. He canme to Florida |ast Thursday in a

car he took wi htout [sic] permission fromthat state.
He stayed in the car the first night and then slept in

different apartnents. The vehicle was recovered by
this department and towed into the conpound |ot. He
(Davi s) was not apprehended for that crine. On the

date the victimnoved into the place of occurrence, he
(Davis) went over to ask himfor a cigarette. He and
the victimhad a few drinks and then went to two | ocal
bars where they drank on and off until 0030hrs. on
July 2, 1985.
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(PCR 19/3193, Def. Ex. 6 - Police Report of
Det. O Brien)

Because Davis did not raise this claim below and never
sought to establish a Brady violation on this basis, we do not
know which portions, if any, were actually deleted from the
report. The trial record shows, that counsel noved pretrial to
conpel MIler portions of the police reports, which was granted.
(TR 2/97-98, 101) Thus, counsel was clearly aware of the
practice. (PCR 45/4411-12, 4474-75)

Notw t hstanding, it is obvious that even if counsel did not
receive this brief summary by one of the initial officers on the
scene, it does not constitute Brady materi al because he received
the sanme information from Det. O Brien during his deposition.
During the deposition Det. O Brien essentially read his conplete
report to then trial defense counsel Jean Goebel. (TR 3/384-86)
Addi tional ly, defense counsel had the transcript of R eck’s oral
i nterview. In fact, the trial record shows that counsel used

Ri eck’s statenents to inpeach her.! (TR 7/942-43)

This Court in Tonpkins v. State, 872 So. 2d 230 (Fla. 2003),
has recently reiterated the three conponents of a true Brady

viol ati on as foll ows:

11 The transcript of that interview was introduced as Def.
Ex. 4. (PCR 19/3191)
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[1] The evidence at issue nust be favorable to the
accused, either because it is excul patory, or because
it is inpeaching;

[2] that evidence nust have been suppressed by the
State, either willfully or inadvertently; and

[ 3] prejudice nust have ensued.

Tonpkins v. State, 872 So. 2d 230 (Fla.
2003), quoting Strickler v. Geene, 527 U.S.
263, 281-82 (1999) HN2

This Court noted that wunder the prejudice prong, the
def endant nust show t hat the suppressed evidence is material and
that evidence is only material iif there is a reasonable
probability that, had the evidence been disclosed to the
def ense, the result of the proceedi ng woul d have been different.
A reasonabl e probability is defined as a probability sufficient
to underm ne confidence in the outcone. Further, this Court
noted that, “in determning materiality, the ‘cunul ative effect

of the suppressed evidence nust be considered. Tonpki ns,

guoting Cardona V. State, 826 So. 2d 968, 973 (Fla.

2002) (evaluating a Brady claimunder the three prong test set
forth in Strickler).

As counsel had the information from other sources and used
that information to inpeach the wtness, there is no Brady

vi ol ati on. Occhicone v. State, 768 So. 2d 1037, 1042 (Fla

2002) (“a Brady claim cannot stand if a defendant knew of the
evidence allegedly withheld or had possession of it, sinply
because the evidence cannot then be found to have been w thhel d
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fromthe defendant.”)

Simlarly, he urges for the first time that the State did
not provide the statenments of Jean Born and d enda South, which
were also contained in the report. Again, as Det. O Brien
provided the information in his deposition that was contained in
the police report, there is no Brady violation. Moreover, Davis
does not even allege materiality or prejudice.

Davi s next makes the unsupported allegation that much of
Det. Rhodes’ report was withheld and again fails to assert how
he was prejudiced if the report was withheld. He sinply urges
that the report contained valuable evidence that Davis was
“unstable” and “nuts.” Det. Rhodes’ report contains a summry
of his intervieww th G enda South who stated that when she net
Davis - a week prior to the nurder - he was “in her opinion, an
unstabl e type person. One that was ‘Nuts.’” (PCR 19/3192) The
record contains a transcript of Det. Rhodes oral interviewwth
G enda South where she recounts her dealings with Davis and
Landis. (PCR 19/3189) Further, Davis does not explain how the
absence of this information underm nes confidence in the outcone

of the proceeding.'?

2 Under the prejudice prong, the defendant nust show that
t he suppressed evidence is material. Evidence is material only
if there is a reasonable probability that, had the evidence been
di sclosed to the defense, the result of the proceedi ng woul d
have been different. A “reasonable probability” is a
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Mor eover, although this claimwas not presented as a Brady
claim to the lower court, it was raised as an ineffective
assi stance of counsel claim Upon denying relief the | ower
court found:

Next, the defendant clains that his counsel was
ineffective because he failed to depose “key”
W t nesses. These individuals were Jean Born, Jeff
Hubbard, Douglas WMatheny and George Lee. These
i ndi vidual s were at a bar and had seen both the victim
and the defendant at the bar earlier the day of the
crime. Trial counsel, however, testified that he had
depositions and police reports show ng what
information these individuals had. EH 693. The
defendant failed to identify any information relating
to the crine that these individuals had that was
unknown to his trial counsel. The defendant has
failed to establish that his trial counsel was
ineffective for not deposing these individuals. This
Court has reviewed the police reports (Exhibit 1) and
agrees with trial counsel that there is nothing in
t hem t hat was unknown to him

( PCR 17/ 2902)

The defendant repeats his claimthat his counsel
shoul d have put on ot her wi tnesses who had evi dence of
the defendant’s alleged intoxication. This time he
adds the nane of G enda South and Carl Kearney. Trial
counsel testified that he did not want to use these
W t nesses because it woul d have forced himto | ose his
opportunity to have first and |ast closing argunents,
the wtnesses had evidence unfavorable to the
def endant, and their statenents were no stronger than
what the State’'s witnesses had already testified to.
EH 633-4. This Court finds this strategy reasonabl e.
This Court has reviewed the police reports (Exhibit 2)
and agrees wth counsel that they ~contain no

probability sufficient to underni ne confidence in the outcone.
Reed v. State, 29 Fla. L. Wekly S156 (Fla. April 15, 2004)
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i nformati on not known to him

( PCR 17/ 2904- 05)

Bot h Det. Rhodes’ and Det. O Brien’ s conplete police reports
are attached to the order. (PCR 17/3006-09) Wile this finding
deals with ineffective assistance, it disproves any claim of
materiality because counsel testified that he would not have
used it. Further, as the gist of this testinony was before the
jury, confidence in the outcone is not undern ned.

Davis next asserts that he was not provided with the
statements contained in a “synopsis” at Def. Ex. 12. Exhi bi t
twelve 1is actually mscellaneous handwitten menos. (PCR
33/ 3204) Defendant’s Exhibit No. 13 contains a “synopsis” that
was prepared for ASA McKeown by I PO Lynne Van Hoozen on August
15, summarizing the evidence they had avail abl e agai nst Mark
Davi s and recommendi ng that they proceed to the grand jury. The
all eged failure to produce either exhibit was not brought forth
at the hearing below While counsel now contends that the State
conceded that it would not have been provided, there is no
reference to any record cite to support this contention. This
claimis not properly before this Court. Not wi t hst andi ng t he
repeated effort to assert argunents that were not specifically
made to the court below, the record does not support the
contention that trial counsel was denied access to any materi al
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information. This claimshould be denied.

Next Davis takes exception to the trial court’s findings
that the transcript shows trial counsel presented evidence and
argunment that Davis was intoxicated. The |ower court supported
the finding with references to the record below, citing to R
930-4, 942-4, 948, 960-1, 963-5, 976-81, 990-4, 1202-6, 1257-82,
1365-8, 1378-82, 1431-3. (PCR 17/2907) |Ignoring this evidence,
Davi s again argues that counsel was |imted to i npeaching with
their verbatim statenents because it was the only thing he had.
Clearly, this contention is refuted by the record and should be
deni ed. As previously noted, even if he was not given
nonver bati m statenents, he was provided with the other reports,
transcripts and depositions where the substance of the reports
was repeated. Moreover, once again, Davis fails to allege any
mat eri al evidence that underm nes confidence in the outcone.
This cl ai m shoul d be deni ed.

Davi s next asserts that the State suppressed the deal it
made wi th Shannon Stevens. This claimwas presented bel ow. At
t he evidentiary hearing Shannon Stevens deni ed maki ng a deal as
he had in his prior trial testinmony and depositions. (TR 3/453,
8/ 1194, 1217, 1223-1224, 1246) He testified that he had been
sentenced the prior Monday to a year and a day in prison on

gui delines of comunity control, and to thirty nonths
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i nprisonment for escaping from work-release (TR 8/1193). The
Pasco County charges of burglary and grand theft, to which he
had pled guilty in August for the bottom of the guidelines and
concurrent tinme, was set for sentencing the follow ng Monday,
havi ng been postponed for the State to substantiate and obtain
m crofilm copies of his past record for guidelines scoring (TR
8/1193-1194).

On cross-exam nation, defense counsel brought out that
Stevens had received the |owest possible prison sentence
recommended by the guidelines, that the State had not objected
to that sentence, and that his sentence was subject to reduction
within 60 days (TR 8/1242-1243). Defense counsel also brought
out that the judge could go below the guidelines in sentencing
on the upcom ng Monday, if he gave valid reasons in witing, but
St evens had bargained for the bottom of the guidelines. (TR
8/ 1243)

On redirect examnm nation, Stevens expl ai ned that his defense
counsel had not been aware of Stevens’ association with Davis at
the time of the guilty plea, and that Stevens had specifically
waited until after the new |l aw went into effect, which greatly
reduced his guidelines range, before accepting the plea bargain
for the bottom of the guidelines. (TR 8/ 1244-1245)

The record conclusively shows that Shannon Stevens was not
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aware, at the time of his trial testinony on January 16, that
the State would |later decide to wite a letter on January 29,
asking the Departnment of Corrections to not forfeit Stevens’
gain time, based on the escape conviction, because of his
cooperation in Davis’ nmurder case and t hat of anot her defendant.
The record supports that defense counsel made the jury aware of
the possibility of Stevens receiving a reduced sentence in
exchange for his cooperation and does not support that the State
wi t hhel d any prom se of favorable treatnent.

Based on the foregoing, the |lower court denied this portion
of the claimstating:

The defendant clains that the State withheld
evidence that deals or benefits had been discussed

with wtnesses. The defendant, however, failed to
pr esent suf ficient evi dence of any deals or
di scussions of deals with w tnesses. Al t hough the

State did send a letter to the sentencing judge in
Shannon Stevens’ case, Shannon Stevens testified
during the evidentiary hearing that there were no
deal s made or discussed with the State. EH 776-7. He
may have had the hope that the State would assist him
in his effort to secure his gain tinme, but no deal was
made and no prom ses were made. As noted by tria
counsel during his testinmony at the evidentiary
hearing in response to a question about jail-house
i nformants being i npeached on their testinony: “[I]n
al nost every case there is a realistic hope of
reward.” EH 572. He went on to say: “conmpn sense is
that somebody isn't in there out of a feeling of
patriotism testifying that nore than |ikely they have
an expectation of a hope that they will benefit one
way or the other, after the fact.” He noted that
juries sense that. EH 572.

(PCR 17/ 2907)

70



This is a factual finding by the | ower court that cannot be
overturned unless this Court finds that it is not supported by
conpetent substantial evidence. As Stevens and trial counsel
both testified that no deal existed, Stevens’ testinony
essentially affirns his prior testinmony and no credi bl e evi dence
exists to the contrary, this finding is well supported by the
evi dence and shoul d be affirnmed. WMoreover, as counsel argued to
the jury that Stevens was getting sone kind of reward for his
testimony, confidence in the outcone of the proceeding is not
under m ned.

Next appellant repeats his postconviction allegation that
the State presented false evidence concerning Davis' prior
conviction. He now adds to the claim that a handwitten note
fromthe prosecutor’s file which makes reference to a juvenile
parole violation was withheld and that it constitutes evidence
the State know ngly presented false evidence. The matter was
fully addressed during Davis’ trial and ruled on by the trial
court before being presented to the jury. (TR 11/1493-1498).

During the trial defense counsel objected again just before
the State’s introduction of the juvenile conviction and
testimony of Officer Salnmon, who was to testify about the
juvenile conviction, and the court overruled the objection. (TR

11/ 1509-1510). Thereafter, in the sentencing phase before the
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judge, the State put on testinmony of Scott Hopkins, an
i nvestigator for the State Attorney. Hopkins had been deposed
by defense counsel the day before. During sentencing, Hopkins
was questioned concerning his receipt of docunments and
information regarding Davis’ prosecution and sentence as an
adult for the attenpted arnmed robbery inlllinois. (TR 11/1601-
1606, 1608-1609) Defense counsel objected on the grounds that
sone of the docunents could be interpreted as referring to a
juvenile disposition. (TR 11/1493, 1496, 1498, 1509-1510, 1606-
1608) Over the State’'s objection that it was not an officia

statenment, defense counsel admtted, in the sentencing phase,
its own exhibits about the prior adjudication. (TR 11/1616-1635)
These were matters fully devel oped on the appellate record and
avai lable for direct appeal. Therefore, the <claim is
procedurally barred in this postconviction proceedi ng. Rose V.
State, 675 So. 2d 567, 569, n.1 (Fla. 1996)(Brady and dglio
claims were procedurally barred as avail able for appeal).

The | ower court denied the claimstating:

In addition, the defendant clainms that the State
inproperly admtted into evidence as a conviction an
Il1linois juvenile offense. He claims the State had
docunments in its possession that proved the Illinois

of fense was a juvenile delinquency. There is nothing
to suggest the State wthheld evidence or acted

improperly in admtting the Illinois offense into
evi dence. Al t hough the parties nmay have disagreed
over whether or not the Illinois offense was a

conviction under Florida law, and whether or not
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certain docunments (Exhibit 4) supported their
position, it is not inproper for the State to attenpt
to get the evidence introduced. Certainly, the State
did not wthhold evidence on the matter. The
documents in question were admtted into the record.
Trial counsel for the defendant was fully aware that

the Illinois matter was arguable. EH 738-9. He nmade
numer ous objections to its adm ssibility and adm tted
documents of his own pertaining to the Illinois

of fense. R 1493-8, 1509-10, 1606-8, 1616-35.

( PCR 17/ 2908)

This finding i s supported by conpetent substantial evidence
and should be affirmed by this Court.

Finally, Davis again argues that the State suppressed the
identity of other witnesses fromdefense counsel. Specifically,
he asserts that the identity of Gary Dol an was not provided to
t he defense. Dol an was housed with the defendant and sought,
but did not receive a deal, fromthe State in exchange for his
testinmony. The State did not call himas a witness. The facts
do not support a Brady or G glio!® violation. To establish a
Gglio claim a defendant nust show that the prosecutor

presented material testinony which he knew to be false.

Robi nson v. State, 707 So. 2d 688, 693 (Fla. 1998). I n

Robi nson, this Court quoted Routly v. State, 590 So. 2d 397, 400

(Fla. 1991), which observed that “‘the thrust of Gglio and its

progeny has been to ensure that the jury know the facts that

3 Ggliov. United States, 405 U. S. 150 (1972)
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m ght notivate a witness in giving testinony, and that the
prosecutor not fraudulently conceal such facts fromthe jury.’”
Robi nson at 693. The record does not support that Gary Dol an
was ever going to testify for or against Davis. There is no
evidence that the State suppressed any favorable or inpeaching
evi dence, or know ngly put on any false or m sl eadi ng testinony.
It is not alleged that the information of Dolan’s name or any
statenment of his was unknown to Davis; nor is it alleged that it
was material and excul patory. Davi s has not shown prejudice.
Gary Dolan hinmself did not <claim to have provided any
information to the State about Mark Davis.

Gary Dol an testified at the evidentiary hearing that he is
serving a non-capital life sentence but that he was in the
Pinellas facility from 1986 to 1988 for about 24 to 25 nonths.
During the course of his custody in the Pinellas County jail, he
was charged with some escape attenpts. (PCR 41/3856) He said
that “a handful of us white guys in the gquad hung out together,
confided with each other and spent hours a day talking.” (PCR
41/ 3857) WMark Davis was one of those and in the course of the
several nonths tinme Dol an al |l egedly became privy to information
about Davis’' crine. Dolan in turn shared his intention to
escape from the facility in Pinellas. Mark Davis purportedly

admtted to Dol an that he had killed a man “he had been dri nking
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with and there was a honpbsexual advances [sic] by one or the
other or both involved. He explained that they were both
drinking at the tine heavily, that it was nore | ess a situation
where he didn’t know a |l ot of people in the area and that the
person he killed wasn’'t somebody that he was real friendly
with.” (PCR 41/ 3857)

After Dol an was charged with escape, he clainmed that his
attorney Dillinger attenpted to nake a deal with the State and
trade informati on Dol an had on Mark Davis and Janes Dal ey. (PCR
41/ 3858-60) He did not obtain any additional information from
Davis as they were never in the sane |ocation again where that
woul d be possible and he did not testify at Davis’ trial. (PCR
41/ 3865) He denied that Mark Davis ever planned to escape with
him but admtted Davis was present when it was planned. (PCR
41/ 3869)

Dol an’ s pl ea col | oquy, dated March 11, 1988 and attached as
State’s Exhibit Seven to the State’'s 3.850 response, was
admtted as State’s Exhibit One at the hearing. The plea
col |l oquy shows that he did not receive a deal for his testinmony
agai nst any witness. The State also brought out that although
Dol an cl ai med that while he was represented by Dillinger, he net
with the State Attorney’s Ofice four tinmes and did a deposition

regarding his “plea deal” there were only fourteen days between
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the first time his name cane up in the Kenneth Gardner
deposition and the trial in the instant case. The record from
hi s sentencing shows that he told the sentencing court:

And shortly after that time | had a public defender by

t he nane of Jean Gobel [sic] and she said what you're

|l ooking at isin the vicinity of 30 years if you enter

to a plea of guilty and she said unless | be wlling

to cooperate with the State with the detectives and

give them sonme information that would be valuable if

| had it in nmy possession and that would be the range

of sentences I’ m |l ooking at.

(PCR 41/ 3879)

Dol an al so denied that the only information he had about
Davis he actually obtained from Kenneth Gardner. When
questioned regarding his aninosity towards the State because he
received a life sentence and was not given a deal, Dolan
testified that the State did not honor the deal and he got
not hing. (PCR 41/3890) He admtted, however, that at his
sentencing he did not claim that he gave anyone information
about the Davis case prior to M. Davis’ trial or in his
deposition. (PCR 41/ 3894)

In his order denying relief, Judge Penick found with regard
to Gary Dol an: “Based upon this inconsistency, and from Dol an’s
deneanor and obvi ous grudge against the State, this Court finds
his testinmony not to be credible. This Court does not believe
that the State solicited Dolan as an informant. This Court

finds that Dol an had no contact with the defendant’s case, had
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no information to offer the defendant, and the State had no
reason to |list himas a potential witness or disclose himto the
def endant as soneone having any relevant information.” (PCR
17/ 2910-11) This claimwas properly denied.

VWil e acknow edging that Dolan did not testify, Davis
alleges that the State used his information to falsely inply
t hat Davi s was pl anni ng an escape. The record speaks for itself
on this sub-issue. The State first proffered the portion of
cross-exam nation of Davis in the penalty phase about Davis’
escape plans. (TR 11/1530-1535) Defense’ s objection, based on
its being outside the scope of direct and not relevant to any
aggravating factor, was overruled after the State s argunent
that it was relevant to counter Davis’' testinony that he could
adjust to confinenment were he given a life sentence. (TR
11/ 1533-1534) After the proffer, the State questioned Davis, in
front of the jury, about having discussed with other inmates how
to escape fromthe Pinellas County Jail. Davis admtted that he
had done so. (TR 11/1536) (This fact is now ignored by
appel l ant.) Davis admitted that a pair of tennis shoes were
sent into the jail, to his nanme, that were to have had a
jeweler’s wire saw bl ade concealed in them However, Davis said
t he shoes and bl ade were for another inmate, and the shoes had

been intercepted and reached hi mw thout the wire. (TR 11/1536-
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1537) The other inmate was one with whom Davis had di scussed
escape, and woul d not nane. (TR 11/1537-1538) Davis cl ai med not
to know about jeweler’s wire until discussing it with other
inmate, and denied that the discussion had included using the
wire for escape . (TR 11/1538) Davis admtted to maki ng keys at
the jail fromcasings of nine-volt batteries, but denied he was
maki ng them for an escape. He said they were to be used to gain
access to a mintenance closet to hide honemade wne. (TR
11/ 1539) Davis admtted that he had received an injury while in
the jail, which required nedical treatment at a hospital outside
the jail. He denied telling inmtes Stevens, Dol an or Gardner
that he had either self-inflicted the injury or blown air into
it to nake it worse, so that he could escape while outside the
jail for medical treatnment. (TR 11/1540-1541)

The State put onthe record its efforts to | ocate w tnesses
for unexpected rebuttal on the escape issue and the problens
encountered that ultimately led to the State’s not presenting
rebuttal. (TR 11/1542, 1544-1545, 1584-1585). The defense has
not shown that the State’s cross-exan nation of Davis was done
in bad faith. The issue is conpletely presented on the
appellate record. Therefore, it was available for appeal and
barred for postconviction relief.

The trial court properly denied those clains that were
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presented to it and this Court should affirm As for the clains
not specifically presented to the court below and for which no
evidence was offered, this Court should deny the clainms as
procedurally barred. Simlarly, this Court should find those
claims that were available to be raised on direct appeal to be

procedural |y barred.
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| SSUE 111
WHETHER THE ClI RCU T COURT ERRED | N DENYI NG
DAVI 'S CLAI M THAT HE WAS DENI ED HI' S RI GHT TO
EFFECTI VE ASSI STANCE OF COUNSEL DURI NG THE
GUI LT PHASE OF HI' S CAPI TAL TRI AL.

Appel | ant’s next claim challenges counsel’s effectiveness
during the guilt phase. Just as with the prior ineffective
claim ineffectiveness is a m xed question of |law and fact. 4
This Court defers to the circuit court’s factual findings, but
reviews de novo the circuit court’s |l egal conclusions. Stephens

v. State, 748 So. 2d 1028, 1033 (Fla. 1999)(“Thus, under

Strickland, both the performance and prejudice prongs are m xed

gquestions of law and fact, with deference to be given only to
the lower court’s factual findings.”) To establish a claimthat
def ense counsel was ineffective, a defendant nust establish

deficient performance and prejudice, as set forth in Strickl and

V. WAshington, 466 U S. 668 (1984). Rut herford v. State, 727

So. 2d 216, 218 (Fla. 1998). As the following will establish,
this claimwas al so properly denied by the | ower court as Davis
has failed to show either deficient performance or prejudice

with regard to any of the alleged clains.

“ Simlarly, this claimnmnust be viewed with the fact that
Davis was acting as co-counsel in mnd. As such he is equally
responsible, if not nore so, for any actions taken by counse
Wi te.
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I n denying the claim the | ower court stated:

The defendant’s trial counsel, John Thor White,
had been practicing |law for approximtely 15 years.
He had spent approximately 5 years with the public
defender, and then entered private practice as a
crim nal defense attorney. This was his third death
penalty case as trial counsel. In addition, he had
experience on appellate matters in death penalty
cases, having filed briefs in two death penalty cases.
He had attended sem nars before on capital trials and
was famliar with the case |aw applicable to death
penalty cases. EH 472-82, 597-600.

Wth that background, this Court will address each
all egation of ineffective assistance of counsel.
First, the defendant clains that his counsel had
i nadequate tinme to prepare for trial and that he
should have filed pre-trial notions. During the
evidentiary hearing, however, the defendant’s trial
counsel testified that he had sufficient time to
dedi cate to the case. EH 511. He also testified that
this case was not conplex or involved. EH 621. The
public defender originally handled the case, and it
had made pre-trial notions and deposed the key
Wi t nesses. EH 623. In addition, trial counsel had
t he taped statenents of several individuals. EH 624.
Trial counsel also had background information on the
def endant that had been gathered by the public
def ender. EH 624. He testified that there were no
i ssues worthy of notion practice. EH 624. In his
opinion the only thing he needed to do was read the
prepared material and prepare a defense strategy in
consultation with the defendant. EH 625. No research
or time on other issues was needed. EH 625. He
testified that if he needed nore tinme he would have
asked for it. EH 626. The tinme he spent on the case
was not curtailed because of any fees limtation, his
focus was on defending the defendant. EH 496-7. The
def endant’s claimthat trial counsel needed nore tine
and shoul d have asked for a continuance is refuted by
trial counsel’s above-described testinony. This Court
finds that counsel had adequate tinme to prepare for
the defendant’s trial.

The defendant’s claim that his trial counsel
shoul d have filed pre-trial nmotions is wthout nerit.
There were no valid grounds to raise a notion to
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suppr ess. In addition to trial counsel’s statenment
that there were no issues worthy of notion practice,
trial counsel also testified that he did not nmake a
motion in limne regarding the photos of the victims
body because they were introduced as a denonstrative
aid to assist Dr. Joan Wuod in describing her
testinony. As such, they were arguably necessary in
order to present her testinony and he had no | egal
grounds to exclude them EH 690. This Court finds
that trial counsel was not ineffective for not making
either a notion to suppress or a notion in |imne

There were no grounds for either notion. This Court
woul d not have granted either notion.

Next, the defendant clains that his counsel was
ineffective because he failed to depose *“key”
wi t nesses. These individuals were Jean Born, Jeff
Hubbard, Douglas WMatheny and George Lee. These
i ndi vidual s were at a bar and had seen both the victim
and the defendant at the bar earlier the day of the
crime. Trial counsel, however, testified that he had
depositions and police reports showi ng what
information these individuals had. EH 693. The
defendant failed to identify any information relating
to the crinme that these individuals had that was
unknown to his trial counsel. The defendant has
failed to establish that his trial counsel was
ineffective for not deposing these individuals. This
Court has reviewed the police reports (Exhibit 1) and
agrees with trial counsel that there is nothing in
them t hat was unknown to him

The next allegation is that trial counsel should
have asked for an investigator. At the evidentiary
hearing trial counsel testified that there was no need
for one. The facts were pretty well-devel oped and
undi sputed. EH 507. The allegation that counsel was
deficient for not pursuing the defendant’s desire to
have a private investigator hired was refuted by trial
counsel . He testified that the defendant did not
request himto hire a private investigator. EH 694-5.
This Court finds the defendant has failed to establish
that his counsel was ineffective for failing to hire
an investigator.

Next, the defendant argues that trial counsel was
i neffective for various reasons in his conduct of voir
dire. Trial counsel had no recollection of his
performance in voir dire other than that the defendant
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was participating and assisting himin the selection
of the jury. EH 699. The defendant failed to
denonstrate that counsel’s performance was deficient.
The defendant’s argunent on this point is nerely
specul ation. No prejudice to the defendant has been
denonstr at ed.

The defendant <clainms that his counsel was
ineffective for waiving opening statenent. Tri al
counsel explained that he generally does not give an
openi ng statenent because he does not want to box his
client in to sone course of action. EH 518. This is
a reasonable trial strategy and therefore is not
deficient performance.

Next, the defendant clainms that trial counsel was
ineffective for failing to use evidence of the
defendant’s intoxication at the time of the offense.
Trial counsel explained his strategy on this point.
He testified that he did not want to present his own
W t nesses because the issues relating to the
def endant’ s alleged intoxication were significantly
devel oped during the State’s own case, and he did not
want to lose the opportunity to make the first and
| ast closing argunents by calling a witness of his

own. EH 521. In addition, counsel testified that
al t hough a witness m ght be favorable in one respect,
that sane wi tness m ght be dangerous in another. EH

521. He al so believed that he had sufficient evidence
of intoxication. EH 534. Finally, he testified that
the statenents were no stronger than what the State’s
w tnesses had testified to. EH 633. The record
reflects that evidence of the defendant’s all eged
i ntoxication was presented to the jury. R 1257-1282,
930-4, 942-4, 948, 960-1, 963-5, 976-81, 990-4, 1202-
6. Trial counsel’s strategy is reasonable and is in
no way deficient performnce. This Court finds the
defendant failed to prove that trial counsel was
ineffective in failing to use evidence of the
def endant’ s al | eged i ntoxication.

The defendant clainms that his trial counsel was
i neffective because he failed to di scover inconsistent

statenents of Beverly Castle and Kim Ri eck. Thi s
claimis without nmerit. The record shows that trial
counsel inpeached both wtnesses with their prior

i nconsi stent statenments. R 939-952, 973-984. At the
evidentiary hearing trial counsel testified that he
successful ly i npeached both witnesses with their prior
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i nconsi stent statenments. EH 632. This Court agrees
with the trial counsel’s assessnment of the cross-
exam nati on.

The defendant repeats his claimthat his counsel
shoul d have put on other wi tnesses who had evi dence of
t he defendant’s alleged intoxication. This tinme he
adds the nanme of G enda South and Carl Kearney. Trial
counsel testified that he did not want to use these
wi t nesses because it woul d have forced himto | ose his
opportunity to have first and | ast cl osing argunents,
the wtnesses had evidence unfavorable to the
def endant, and their statenents were no stronger than
what the State’s witnesses had already testified to.
EH 633-4. This Court finds this strategy reasonable.
This Court has reviewed the police reports (Exhibit 2)
and agrees wth counsel that they <contain no
i nformati on not known to him

The defendant clainms that his trial counsel was
i neffective because he failed to use the nmental health

information provided in Dr. Diffendale’' s report
(Exhibit 3) to support the defendant’s theory of
honbsexual provocation and intoxication. Tria

counsel, however, testified in the evidentiary hearing
that the report did not establish an intoxication
defense or negate specific intent. EH 655-6.
Mor eover, the report contained informati on show ng the
defendant’s violent nature. Trial counsel testified
that it would not be good for a jury to hear that type
of history. EH 658. This Court has reviewed the
report, and it agrees with trial counsel’s assessnent
of the report and its likely effect on the jury. This
Court notes that Dr. Diffendale is wunavailable to
testify. Trial counsel’s strategy in not using the
report was reasonable.

The defendant claims the jury instruction on
voluntary intoxication was inproper and that his
counsel was ineffective for not objecting. The
instruction, however, is proper. The defendant has
done nothing to show how the instruction was inproper.
Counsel can not be held ineffective for not objecting
to a proper instruction.

The defendant argues that his trial counsel was
ineffective for not attenpting to present a sexua
advance defense. The record, however, refutes this
claim Trial counsel got this defense before the jury
during the cross-exam nation of Detective Rhodes. R
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1257-1282. In addition, the crine scene video was
shown to the jury. R 1062-71. The jury was free to
determ ne fromthe video if it appeared a struggle had
occurred. Trial counsel also argued this defense
during closing. R. 1365-8, 1378-82, 1431-3. The
Court notes that trial counsel got both intoxication
and sel f-defense jury instructions.

The defendant’s allegation that trial counsel
shoul d have asked for a continuance has been addressed
above. It is without nmerit. EH 511, 626.

The defendant clains that his counsel forfeited
opportunities to negotiate with the State and that
sonehow counsel prevented the defendant from seeking
a plea. Testinony of trial counsel at the evidentiary
hearing, however, revealed that the State never
offered a plea of l|ife, and trial counsel did not
prevent any negotiations. EH 713-14.

Finally, the defendant alleges that cunulative
errors resulted in effective assistance of counsel.
In light of this Court’s above-stated findings, this
claimis wthout nerit. No error has been shown in
trial counsel’s representation. Therefore, there is
no cunul ative effect to consider.

I n summary, the defendant has failed to prove any
of his allegations that his trial counsel was
ineffective. He has not shown that his counsel’s
performance on any particular claimor his counsel’s
performance as a whole was |egally deficient. No
prejudice to the defendant has been denonstrated. He
has not proved entitlenment to relief pursuant to
Strickl and.

( PCR 17/ 2901- 06)

These factual findings of the trial court are supported by
conpet ent substantial evidence and are therefore, entitled to

def erence. Zakrzewski v. State, 866 So. 2d 688, 692 (Fla. 2003)

(“This Court will give deference to the trial court’s findings
of fact that are supported by conpetent, substantial evidence.”)
Even if Davis can point to other evidence, any conflicts in the
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testimony are to be resolved in favor of the trial court’s
ruling as the trial court is “in a superior position ‘to
eval uate and weigh the testinmny and evidence based upon its
observation of the bearing, demeanor, and credibility of the

Wi t nesses. Power v. State, 29 Fla. L. Wekly S207, S208 (Fl a.

May 6, 2004)(gquoting Stephens v. State, 748 So. 2d at 1034

(quoting Shaw v. Shaw, 334 So. 2d 13, 16 (Fla. 1976)). See also

Smith v. State, 403 So. 2d 933, 935 (Fla. 1981)(“We cannot

substitute our judgnent for that of the jury sinply because the
testimony cane from the nouth of a disreputable felon who had
been granted favors by the state and who admitted he |ied when
it would *suit (his) fancy.’”) As Davis has failed to show
ei ther deficient performance or prejudice with regard to any of
the clainms presented relief was properly denied.

Davi s repeats his postconviction claimthat counsel failed
to depose “key” witnesses, make pretrial notions and i nvesti gate
Davi s’ case. The lower court denied this claimafter conducti ng
an evidentiary hearing where he provided the defendant with the
opportunity to present evidence in support of the claim Davis’
argument to the contrary, he sinply failed to establish that
counsel’s performance was deficient and that he was prejudiced
by that alleged deficiency. Davi s’ assertion that the |ower

court erred in relying upon trial counsel Wiite's testinony in
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denying Davis’ claimof relief because it conflicts with other
evidence in the record is without basis. As previously noted,
resolving conflicts in the evidence is peculiarly within the
province of the trial court.

Moreover, Davis is sinply wong when he says that White’'s
testimony is contradicted by the record. Davis chal |l enges
counsel’s performance for “failing” to take depositions.
Counsel explained that he did not need to retake depositions
because prior trial counsel had already taken the depositions of
the key w tnesses. Additionally, he had the transcribed
statenents and police reports. While Davis faults counsel for
not repeating the work already done by prior counsel, he can
point to no material fact that was overl ooked by trial counsel.
As the trial court found, Jean Born, Jeff Hubbard, Dougl as
Mat heny and George Lee were individuals who were at the bar and
had seen both the victim and the defendant at the bar earlier
the day of the crime. Trial counsel had depositions and police
reports showi ng what information these individuals had. Davi s
has failed to identify any information relating to the crine
t hat these individuals had that was unknown to his trial counsel
and the assertion that he could have presented nore evidence of
i ntoxi cati on was addressed by counsel who expl ai ned that he knew

of the evidence but that it was his strategy to bring this
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evi dence out during the State’s case in order to preserve first
and | ast closing. As these w tnesses added nothing to the
evi dence that was already substantially presented during the
State’s case, counsel’s strategic decision to not present it

virtually unchal | engeabl e. See Zakrzewski v. State, 866 So. 2d

688, 693 (Fla. 2003), citing Wqggins v. Smth, 539 U S. 510

(2003) (quoting Strickland and reiterating that “strategic

choices made after thorough investigation of law and facts
rel evant to pl ausible options are virtually unchall engeable.”)

Additionally, this Court has specifically recognized that
a counsel’s decision to forego the presentation of evidence in
order to preserve first and |last closing can be a reasonable

strategy. Reed v. State, 29 Fla. L. Wekly S156, S161 (Fla.

April 15, 2004)(trial counsel’s decision to reserve first and
| ast closing argunents and avoid the presentation of potentially
perjurious testinmny was not deficient performance); Occhicone
v. State, 768 So. 2d 1037, 1048 (Fla. 2000) (affirm ng findi ng of
reasonabl eness where three trial attorneys testified “that they
consciously chose not to present evidence during their case
because they believed they had presented enough evidence to the
jury through cross-exanm nation, and they felt it was nore
i mportant to have the first and |last word with the jury during

closing argunent.”) The fact that present counsel would have
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chosen a different strategy does not render counsel Wite's

deci si on unreasonabl e. Cooper v. State, 856 So. 2d 969, 976

(Fla. 2003)(“The i ssue before us is not ‘what present counsel or
this Court mght now view as the best strategy, but rather
whet her the strategy was within the broad range of discretion
afforded to counsel actually responsible for the defense,’

Occhicone v. State, 768 So. 2d 1037, 1049 (Fla. 2000).”) Davis

has failed to show either deficient performance or prejudice
with regard to this claim

Next Davis argues that the trial court erred in denying his
chal l enge to counsel’s voir dire. Davis clains prejudice from
trial counsel’s failure to seek “individualized questioning of
the potential jurors” and for failing to question jurors
concerni ng drug use, al cohol abuse, nental illness or the death
penal ty. Davis conplains that Wiite “abdicated his role” by
stipulating to the removal of eleven jurors for cause. Davis
does not explain what defense counsel could have done
differently to rehabilitate those potential jurors whose
feelings about the death penalty required their being excused
for cause. Davis cites to the Trial Record at TR 764-66, but
this context continued through TR 771, with the explanation
surfacing that defense counsel stipulated to the State's

challenge for cause and added one of his own, although
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presenting an objection to the current state of the |aw
requiring the challenges for cause, in the hopes of a change in

the law. (TR 6/765-66, 770) See Funchess v. Wainwight, 486 So.

2d 592 (Fla. 1986)(rejecting the issue of a death-qualified
jury.) Def ense counsel renewed his objection the next day
during the continued voir dire. (TR 6/857-858.) Davis has not
shown prejudice onthis issue. Defense counsel is not deficient
for failure to make a futile objection to the excusal for cause

and no prejudice can be shown. Maxwell v. Wainwright, 490 So.

2d 927, 932 (Fla. 1986).

Davis also clainms that defense counsel failed to ensure
Davis’s right to an unbiased jury. Specifically, Davis raises
the fact that juror Cantlin acknow edged that she socialized
with the judge. The judge first nmade known to both sides that
he knew Ms. Cantlin from his being in the Kiwanis wth her
husband. Ms. Cantlin explained that she knew the judge from
her husband’s being in Kiwanis. She added that it was the only
reason she knew the judge. She answered the prosecutor’s
guestion that it would not affect her ability to sit as a juror.
(TR 6/798-99) Davis has not established that this juror was
bi ased, nor that he suffered any prejudice fromher being on the
jury. As the |lower court found, conjecture and speculation is

insufficient to warrant postconviction relief. Van Poyck v.
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State, 694 So. 2d 686, 696-7 (Fla. 1997)(denying I AC claim for

failure to show prejudice); accord, State v. Lara, 581 So. 2d

1288, 1290 (Fla. 1991); Smith v. State, 445 So. 2d 323, 325

(Fla. 1983). Finally, the record shows that counsel conferred
with Davis, who was acting as co-counsel, before the panel was
sworn. (TR 6/877-79)

Concedi ng that counsel did inpeach both Castle and Ri eck,
Davi s contends next that counsel coul d have been nore t horough. ?®
Clearly, the issue before this Court is not whether trial
counsel could have done a better job. “The appropriate |ega
standard is not error-free representation, but ‘reasonabl eness
inall the circunstances, applying a heavy neasure of deference

to counsel’s judgnments.’” Jennings v. State, 583 So. 2d 316,

321 (Fla. 1991), gquoting Foster v. Dugger, 823 F.2d 402 (11th

Cir. 1987). Davis has failed to show either deficient
performance or prejudice with regard to this claim

Appel | ant next wurges that counsel was ineffective for
failing to obtain a nmental health expert to explain how Davis’
intoxication at the time of the crine would have affected his

ability to form the specific intent. The record shows that

% The trial record shows that defense counsel inpeached
both Rieck and Castle with their prior statements concerning
Davi s’ |level of intoxication. (TR 7/942-44, 975, 976, 978, 979,
980- 82, 993-994)
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counsel did obtain a nental health expert and that he made the
decision to not present the witness after reviewi ng the report.
As the trial court found, “the report did not establish an
i ntoxi cation defense or negate specific intent.” *“Moreover, the
report contained information showing the defendant’s violent
nature. Trial counsel testified that it would not be good for
a jury to hear that type of history.” The |ower court revi ewed
the report and agreed with trial counsel’s assessnent of the
report and its likely effect on the jury. Accordingly, the | ower
court found that trial counsel’s strategy in not using the
report was reasonable and no prejudice resulted. (PCR 17/2905)
This finding should be affirned.

Appel l ant’ s next conplaint is that counsel did not object
to the “inadequate” jury instruction on voluntary intoxication.
First, the instruction was given and is contained in the record.
Therefore, any perceived i nadequaci es were avail able for direct
appeal and the claimis procedurally barred in this proceeding.

Furthernmore, Davis does not explain howthe instruction was
i nadequat e. The trial record shows that at the end of the
charge conference, trial counsel stated that there was not a
standard jury instruction on voluntary intoxication but that he
woul d produce one for the court to read to the jury. (TR 9/1350)

The next day the jury was read an extensive instruction on
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vol untary intoxication which, anong other things, told the jury
t hat voluntary i ntoxication could render the defendant incapabl e
of form ng the specific intent necessary to commit a crine. (TR
10/ 1460-61) The |l ower court denied this claim stating, “The
def endant clains the jury instruction on voluntary intoxication
was inproper and that his counsel was ineffective for not
obj ecting. The instruction, however, is proper. The defendant
has done nothing to show how the instruction was i nproper

Counsel can not be held ineffective for not objecting to a
proper instruction.” (PCR 17/2905) Relief was properly denied
as Davis has failed to show either deficient performance or

prejudice with regard to this claim Patton v. State, 29 Fla.

L. Weekly S243, S244 (Fla. May 20, 2004)(rejecting claimthat
vol untary intoxication defense was not pursued as vigorously as
it should have been.)

In this same vein, Davis argues that his trial counsel’s
presentation of the “sexual advance defense” was “woefully
i neffective.” As the trial court found, however, the trial
record refutes this claim Trial counsel got this defense
before the jury during the cross-exam nation of Detective
Rhodes. (TR 9/1257-1282) In addition, the crime scene video was
shown to the jury. (TR 8/ 1062-71) Any evidence of a struggle

woul d have been apparent to the jury fromthe crime scene video.
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Trial counsel also argued this defense during closing. (TR
10/ 1365-8, 1378-82, 1431-3) Finally, as the |lower court noted,
trial counsel got both intoxication and self-defense jury
instructions. Further, this alleged defense is very nuch akin
to a dim ni shed capacity defense which this Court has rejected.

See Henry v. State, 862 So. 2d 679, 683 (Fla. 2003).

Accordingly, counsel’s performance is not deficient and Davis
has not established prejudice.

As for the alleged forfeiture of opportunities to negotiate
with the State, there was no evidence presented in support of
this claim The trial court denied the claim stating,
“Testinmony of trial counsel at the evidentiary hearing, however,
reveal ed that the State never offered a plea of life, and tri al
counsel did not prevent any negotiations. (PCR 17/2906) Davis
has failed to show either deficient performance or prejudice
with regard to this claim

Davi s concl udes by asserting cunul ative error. As he has
not established any deficient performance or prejudice with
regard to any of the foregoing claims, he is not entitled to

relief. Bryan v. State, 748 So. 2d 1003, 1008 (Fla.

1999) (concluding that the defendant’s cunul ative effect claim
was properly denied relief where individual allegations of error

were found to be without nerit.) Based on the foregoing the
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State asks this Court to affirmthe trial court’s denial of this

postconviction claim
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| SSUE |V
VWHETHER THE CI RCUI T COURT ERRED | N DENYI NG
DAVI S CLAIM THAT HI'S FIFTH, SIXTH, EIGHTH
AND FOURTEENTH  AMENDMENT  RIGHTS WERE
VI OLATED BY PROSECUTORI AL M SCONDUCT.
Appellant’s next claimis that the trial court erred in
denying his claim of prosecutorial m sconduct. This claimis

procedurally barred as it was raised and rejected on direct

appeal . Schwab v. State, 814 So. 2d 402, 415 (Fla. 2002). The

| ower court denied this claimstating:

The defendant clains that the State nade severa

i nproper coments. Specifically, the defendant argues
that the State comented on his failure to testify and
i nproperly placed his character at issue. These
i ssues, however, were previously raised by the
def endant in the pro se portion of his appeal to the
Fl ori da Supreme Court. The Court noted that the
record did not support his argunent. See footnote 7
in Davis v. State, 586 So.2d 1038 (Fla. 1991).
Neverthel ess, this Court has reviewed the individual
comments, as well as the other alleged i nproper
comments and finds that they were insignificant,
viewed individually and cunulatively. Counsel "' s
failure to object to them was not deficient, and they
did not prejudice the defendant.

(PCR 17/ 2911)

16 Appellant pro se raises several claims [n7] which are
unsupported by the record and are therefore without nerit.

n7 Comments made during trial (1) constituted

i nperm ssible conmment on his failure to testify, (2)

i mproperly placed his character at issue, or (3) were

(wi thout specificity) inproper.

Davis v. State, 586 So. 2d 1038, 1041 (Fla. 1991)
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The lower’s courts finding of a procedural bar is reviewed

de novo. West v. State, 790 So. 2d 513, 514 (Fla. 5th DCA 2001)

(stating that a finding of a procedural bar is reviewed de novo

citing Bain v. State, 730 So. 2d 296 (Fla. 2d DCA 1999)). See

also Bailey v. Nagl e, 172 F.3d 1299, 1302(11th Cir.

1999) (stating that whether a petitioner is procedurally barred
fromraising particular clains is a m xed question of |aw and
fact that we review de novo). The standard for review ng the
Court’s denial of the ineffective assistance of counsel claim
has been fully set forth in the previous issue.

Despite Davis’ attenpt to obtain a second revi ewof the sane
i ssue he raised on direct appeal, his conclusory allegation of
i neffective assistance cannot be used to circunvent the rule
t hat postconviction proceedings are not a second appeal for

i ssues properly litigated on direct appeal. Rivera v. State,

717 So. 2d 477, 488 (Fla. 1998); Medina v. State, 573 So. 2d

293, 295 (Fla. 1990); Kennedy v. State, 547 So. 2d 912, 09183

(Fla. 1989). Accordingly, this claimwas properly denied.

Mor eover, as the | ower court found, and as this Court found
on direct appeal, the claimof error based on the coments nmade
by the prosecutor, is not supported by the record. As this

cl aimhas already been rejected by this Court, it is clear that
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Davi s cannot establish deficient performance and prejudice.

Davis also asserts that it was inproper for the State to
have argued the juvenile adjudication. As the trial court
adm tted the evidence, it clearly was not inproper for the State
to argue the facts in evidence. Furthernmore, this issue was
avai l abl e for direct appeal and is, therefore, barred for review
in a postconviction proceedi ng.

Simlarly, his claim with regard to the prosecutor’s
argument that Davis was not substantially inpaired could have
been and should have been raised on direct appeal and is,
t herefore, procedurally barred herein. The argunent was based
on his review of the -evidence and does not constitute
prosecutorial m sconduct.

The trial court properly denied all of the foregoing cl ai ns,
as well as Davis’ attenpt to circunvent the procedural bar rule
by asserting i neffective assi stance of counsel. Rivera, at 488.

The | ower court’s ruling should be affirmed.
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| SSUE V
WHETHER THE LOWER COURT ERRED | N DENYI NG
DAVIS CLAIM THAT HE WAS DEPRIVED OF HI S
RIGHTS UNDER THE  SI XTH, El GHTH  AND
FOURTEENTH AMENDMENTS, BECAUSE HE DI D NOT
RECEI VE ADEQUATE MENTAL HEALTH ASSI STANCE.

Davi s recei ved a nental health expert for trial. Therefore,
his nmental health claimis couched in terns of an ineffective
assi stance of counsel claim As previously noted, for clains of
i neffective assistance of counsel this Court applies a m xed

standard of review because both the performance and the

prejudi ce prongs of the Strickland test present m xed questions

of law and fact. Accordingly, this Court defers to the circuit
court’s factual findings, but reviews de novo the circuit

court’s |egal conclusions. St ephens, 748 So. 2d at 1033.
Fi ndings of fact will be affirmed if supported by conpetent
subst anti al evi dence.

In the instant case, this claim was the subject of the
evidentiary hearing below and relief was denied. The | ower
court denied this claimstating:

Claim I X is the defendant’s claim that he was
deprived of his rights because his nmental health
expert failed to render adequate assistance. I n
addition, the defendant further argues that his
counsel was ineffective for failing to secure the
background nmaterials necessary for an adequate

eval uati on.
The defendant alleges that his nental health
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expert, Dr. Diffendale, failed to obtain information
about his nedical and social history from sources
ot her than the defendant hinmself. He also clains that
his counsel failed to secure sufficient material for
his nmental health expert. The defendant is not
specific about what additional information counsel
shoul d have provided to the nental health expert. The
report reflects that information was obtained from

def ense counsel. A review of the report reveal s that
Dr. Diffendale was famliar with the defendant’s
social history and his nedical history. |In addition,

the report reflects that the Dr. had contact with the
def endant’ s not her and obt ai ned i nformati on about the
def endant fromher. Trial counsel testified that Dr.

Di f fendal e knew about the defendant’s upbringing. EH
661. Moreover, the State's expert wtness who
testified at the evidentiary hearing, Dr. Sidney
Merin, testified that he reviewed Dr. Diffendale's
report. Dr. Merin testified that the background
information contained in Dr. Diffendale s report was
consistent with the background i nformati on provi ded by
the defendant to Dr. Merin during his consultation
with the defendant. EH 938. Dr. Merin also testified
t hat psychol ogists can get enough information from
self-reporting to make a di agnosis. The defendant has
not proved his allegation that either the nental

health expert or trial counsel failed to secure
sufficient background material. The report itself

appears conplete, and it nmentions alnmost all of the
information that was brought out in the evidentiary
hearing -- including the defendant’s upbringing and
chronic drug and al cohol abuse. This Court finds that

trial counsel secured the necessary background
information and therefore he was not ineffective.

The def endant has not proved his all egations that
he did not received adequate nental health assistance.
Dr. Merin testified that the report prepared by the
defendant’s nmental health expert at trial, Dr.
Di ffendal e, was sufficient. |In fact he testified that
it was “pretty good.” EH 1654. Dr. Merin testified
that Dr. Diffendal e had adequate tinme to perform his
eval uation (EH 927); the report was based upon the
appropriate type of information and testing relied
upon by psychol ogists (EH 928); and Dr. Diffendale
followed the procedures normally followed by other
clinical psychol ogi sts. EH 932. He testified that
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additional tests were not needed. EH 933, 946. This
Court accepts Dr. Merin's analysis and assessnent of
Dr. Diffendale’ s procedures and report. Thi s Court
finds that the defendant did received adequate nental
heal th assi stance from Dr. Diffendale.

Dr. Merin al so conducted his own eval uati on of the
def endant. The eval uation consisted of testing and an

intervi ew. EH 821-2. Dr. Merin found that the
def endant was bright average and that his brain was
functioning well. EH 828, 849. He found no

psychosi s, brain damage, honophobia or Post-Traumatic
Stress Disorder. EH 863. He found that the defendant
was not under the influence of extreme nental or
enotional distress (EH 920); that he could appreciate
the crimnality of his conduct, (EH 921); there was
not hing about his nmental health that specifically
negated his ability to form a specific intent for a
preneditated crinme (EH 922); and the defendant’s
al coholism was not the basis or reason for him
commtting the crine. EH 923. Dr. Merin stated that
these results were consistent with his concl usions.
EH 933.

Dr. Merin' s testinony contrasted with that of the
def endant’ s expert, Dr. M chael Maher, who testified
at the evidentiary hearing. Dr. Maher eval uated the
def endant and found several mtigating factors,
i ncl udi ng Post-Traumatic Stress Disorder. Dr. Maher
testified that the defendant was under the influence
of extreme nmental or enotional disturbance at the tinme
of the crine. EH 413. He testified that the
def endant’ s capacity to appreciate the crimnality of
his conduct or to conform his conduct wth the
requi renents of |aw was substantially inpaired. EH
413. He also testified that it would not have been
possi ble for the defendant to have met the criteria
for the cold, calculating and preneditated aggravating
factor. EH 420. Dr. Maher also opined that the
def endant was honophobic (EH 410) and suffered from
Post-Traumatic Stress Disorder at the time of the
crime. EH 412.

This Court 1is not persuaded by Dr. Mher’s
testinmony. Dr. Maher’s opinion seens to be based in
part on matters that occurred after the trial in 1987.
The Court found Dr. Merin's testinony to be nore
per suasi ve. The defendant’s argument that counse
was ineffective for providing the defendant with a
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psychol ogi st and not a psychiatrist is without nmerit.
The def endant has not denonstrated that he is entitled
to the services of a psychiatrist rather than a
psychol ogi st. The defendant has cited no authority in
support of his proposition.

In addition, the defendant clains his trial
counsel failed to make the results of the exam nation
avai lable to the Court. This claim has previously
been addressed. Trial counsel did not want to admt
the report or put Dr. Diffendale on the stand because
the results of the exam nation were nore negative than
positive. EH 564, 672. Trial counsel testified that
the results, taken as a whole, would not have hel ped
prove the existence of statutory and non-statutory
mtigators. EH 664-5. Trial counsel said that the
expert al nost recomrended a death sentence. EH 669-
71. In addition, Dr. Merin testified that the report
was consistent with his concl usion. EH 933. Dr.
Merin's conclusion did not find statutory mtigating
evi dence. EH 920- 4. Nei ther did Dr. Merin conclude
t hat any aggravating factors were negated. Since this
Court has found Dr. Merin’s testinony to be
persuasive, this Court finds that Dr. Diffendale’'s
report would have had only Iimted value. The report
woul d not have provided the judge and jury wth
statutory mtigation or negated any statutory
aggravating factors. 1In addition, this Court’s revi ew
of the report supports the decision of the trial
counsel . Putting on the expert or admtting the
report would not, taken as a whole, have hel ped the
defendant. 1t likely would have reinforced the jury’s
and this Court’s decision. This Court finds that the
def endant’ s decision not to present the report or put
the nmental health expert on the stand was reasonable
under the circunstances.

( PCR 17/ 2913- 16)

Despite this exhaustive analysis by the | ower court, Davis
is urging this Court to reverse the factual findings of the
| omer court because other evidence conflicts with those
findings. As previously noted, any conflicts in the testinony
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are to be resolved in favor of the trial court’s ruling as the
trial court is “in a superior position ‘to evaluate and wei gh
the testinmony and evidence based upon its observation of the
beari ng, denmeanor, and credibility of the witnesses.’” Power V.
State, 29 Fla. L. Weekly S207, S208 (Fla. May 6, 2004)(guoting

St ephens v. State, 748 So. 2d at 1034 (gquoting Shaw v. Shaw, 334

So. 2d 13, 16 (Fla. 1976)). The trial court’s finding are
supported by conpetent, substantial evidence and should be
af firnmed.

This Court in Hodges, supra., rejected a sim/lar argunent
where the record showed that counsel had obtained an expert who
eval uated the defendant, stating:

Hodges argues that penalty phase counsel’s failure to
ensure that Hodges received the benefit of fully
i nf or med ment al heal th experts constituted
prejudicially deficient performance and deprived
Hodges of his entitlement to expert psychiatric
assi stance as required under Ake v. Cklahoma, 470 U. S.
68, 84 L. Ed. 2d 53, 105 S. Ct. 1087 (1985). HN6 The
United States Supreme Court held in Ake that where an
i ndi gent defendant denonstrates to the trial judge
that his sanity at the tinme of the offense will be a
significant factor at trial, the state nust ®“assure
t he def endant access to a conpetent psychiatrist who
wi || conduct an appropriate exam nation and assist in
eval uation, preparation, and presentation of the
defense.” Ake, 470 U. S. at 83.

Hodges’ Ake claim lacks nmerit. Hodges does not argue
t hat he was denied access to nental heal t h
professionals or that these professionals failed to
conduct the appropriate exam nations. |Indeed, any such
claimwould run contrary to Dr. Maher’s testinony that
he conducted a standard psychiatric evaluation of
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Hodges prior to trial. Hodges had access to multiple
mental health experts prior to trial, and the experts
performed all of the essential tasks required by Ake.
Thus, Hodges fails to establish a violation of the Ake
rule. See Johnson v. State, 769 So. 2d 990, 1005 (Fl a.
2000). Instead, Hodges sinply recasts his ineffective
assi stance of counsel argunment, which we reject for
t he reasons stated above.

Hodges v. State, 28 Fla. L. Weekly S475, 478
(Fla. June 19, 2003)

As in Hodges, the denial of this claimshould be affirmed
because Davis has failed to show deficient performance and

prej udi ce.
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| SSUE VI

WHETHER THE LOWER COURT ERRED | N DENYI NG
DAVI S* CLAI M THAT THE STATE FAI LED TO REVEAL
THAT |IT HAD MADE PROM SES OF LENIENT
TREATMENT TO JAI LHOUSE | NFORMANTS WHO VERE
OPERATING AS AGENTS OF THE STATE |IN
VI OLATI ON OF BRADY V. MARYLAND, G GI1O V.

UNI TED STATES, M RANDA V. ARIZONA AND U. S

V. HENRY.

Once again Davis is assertingthe conpl etely unsubstanti at ed
claimthat the State failed to reveal that it had nade prom ses
of leniency to jailhouse informants for testinony. This claim
was the subject of an evidentiary hearing. After hearing all of
the witnesses, the lower court found that the claim was
unsupported by the evidence and denied relief.

In reviewing clains that the State withheld information
regarding jail house informants, this Court defers to the factual
findings made by the trial court to the extent they are

supported by conpetent, substantial evidence, but reviews de

novo the application of those facts to the |aw. Lightbourne v.
State, 841 So. 2d 431, 437 (Fla. 2003). As the following wll
establish, the trial court’s factual conclusion that no deals
exi sted are supported by conpetent, substantial evidence and
shoul d be affirmed by this Court.

Specifically, the | ower court stated:

ClaimVl is the defendant’s claimthat the State
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failed to reveal that it made prom ses to jail house
informants or that they were operating as agents of
the State. This Court finds that the defendant has
failed to prove his allegations.

As to the claimthat the State nade pronises to
three alleged jailhouse informants, two of the
i ndi viduals never testified at trial. The only
i ndi vidual who testified at the defendant’s trial was
Shannon St evens. Stevens testified at the evidentiary
heari ng and deni ed that there ever was a deal with the
State in exchange for his testinony. EH 776-7. The
def endant has failed to prove his allegation.

The two individuals who did not testify at trial
were Gary Dolan and Keith Gardner. The defendant
al l eges that they were both agents of the State.

As to Keith Gardner, this Court finds his
testinony at the evidentiary hearing to be conpletely
unreliable. Essentially, he testified that what he
said at his Decenber 1986 deposition and in his
statenent to the State was a lie. EH 272-3. He
stated during the evidentiary hearing that his
attorney at the tine of the defendant’s trial was
Frank Louderback, and that Louderback told him the
State wanted himto go and get information from the
def endant . EH 286-7. Attorney Frank Louderback,
however, testified that he never told the defendant
this. EH911. 1In addition, Gardner testified that an
investigator for the State recently threatened him
with no parol e because he did not want to talk to the
State about his case. EH 278-9. The investigator,
Janmes Lenas, testified that he never made any comrent
to Gardner about his parole. EH 1144. Faced with
these two separate contradictions to Gardner’s
testinmony, and based upon Gardner’s demeanor at the
evidentiary hearing, this Court finds his testinmony to
be not credible. The defendant has failed to prove
his allegation that Gardner was an agent of the State
or that the State attenpted to recruit Gardner as its
agent.

As to Gary Dol an, this individual was obviously
very angry that he did not get the benefit of an
under st andi ng or i nformal agreenent he believed he had
with the State. He is currently serving a life
sentence w thout the possibility of parole. From
Dol an’s denmeanor and response to the State’s
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guestions, it was obvious that he believed an
injustice was done to him by the State at his
sentenci ng, when he received a life sentence. At his
sentenci ng Dol an argued to the sentencing judge that
he had an agreenment with the State that in recognition
of his work as a jail house informant he would receive
a | esser sentence, or at the very | east he deserved a
| esser sentence because of his efforts. (Exhibit 5).
Nowhere during the sentencing, however, does Dol an
ever list any efforts in the defendant’s case. In
addition, Dolan testified during the evidentiary
hearing that the State, specifically Assistant State
Attorney Beverly Andrews, showed hima |list of cases
and suggested that he obtain information about those
individuals in exchange for a plea bargain on his
pending crimes. EH 86-7. Beverly Andringa (fornerly
Andrews) testified in the evidentiary hearing that she
never told Dolan to go and get information from a
particul ar defendant in return for any prom se. EH
1124. Based upon this inconsistency, and fromDol an’s
deneanor and obvi ous grudge against the State, this
Court finds his testinony not to be credible. Thi s
Court does not believe that the State solicited Dol an
as an informant. This court finds that Dol an had no
contact with the defendant’s case, had no informtion
to offer the defendant, and the State had no reason to
list himas a potential witness or disclose himto the
def endant as sonmeone havi ng any rel evant information.

(PCR 17/ 2908-11) (enphasi s added)

To establish a Brady violation, the defendant nust show t he
following: (1) that the evidence at issue is favorable to him
ei ther because it is excul patory or because it is inpeaching;
(2) that the evidence was suppressed by the State, either
wllfully or inadvertently; and (3) that the suppression

resulted in prejudice. Rogers v. State, 782 So. 2d 373, 378

(Fla. 2001)(citing Strickler v. Greene, 527 U S. 263 (1999)).
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A Gglio violation is established when a petitioner shows that:
(1) a witness gave false testinmony; (2) the prosecutor knew the
testimony was fal se; and (3) the statenent was material. Sochor
v. State, 29 Fla. L. Wekly S363, 375 (Fla. July 8, 2004).
Davis has failed to carry his burden to show either a Brady or
a Gglio violation. Simlarly, he has also failed to show t hat
the State violated Mranda or Henry?’. Neither claim is
supported by the evidence. As there is no factual basis for the
claim there can be no relief granted.

The single jailhouse informant that actually testified at
trial, Shannon Stevens, denied he was an agent of the State or
that he received a deal in exchange for his testinony. Dol an
did not testify at trial and although he tried to cut a deal for
his “information,” he did not receive one and was not returned
to a cell near Davis. (PCR 41/3858-60, 3865) Kenneth Gardner
did not testify at trial and the lower court found that his
testinmony at the evidentiary hearing was sinmply unreliable. His
testinmony concerning the State’'s instructing him to get
information was vague and evasive. At one point Gardner
testified that he knew what the State wanted himto say based on

t heir body | anguage because he had street smarts. (PCR 42/4067-

17 Mranda v. Arizona, 384 U. S. 436 (1966) and United States
V. Henry, 447 U. S. 264 (1980).
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68) Mbreover, although he stated during the evidentiary hearing
that his trial attorney, Frank Lauderback told him the State
wanted him to go and get information from the defendant,
Attorney Frank Lauderback deni ed ever instructing Gardner to get
any information. (PCR 47/4684)

This Court has held that it will not substitute its judgnent
for that of the trial court on questions of fact, and |i kew se
on the credibility of witnesses and the weight given to the

evidence so long as the trial court’s findings are supported by

conpetent, substantial evidence. Wndomyv. State, 29 Fla. L.

Weekly S191, 193-94 (Fla. May 6, 2004). See also Arnstrong v.

State, 642 So. 2d 730, 735 (Fla. 1994)(stating that recanted
testinmony, especially when it involves a confession of perjury,
is exceedingly wunreliable). Here the trial court’s well
documented analysis is supported by conpetent, substanti al
evi dence and should be affirmed by this Court. Based on these
facts Davis sinply cannot establish any constitutional violation
t hat underm nes confidence in the outcone of the proceeding. No

relief is warranted.
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority the decision of the | ower court should be affirned.
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