I N THE SUPREME COURT OF FLORI DA
CASE NO. SC-02-1424
LOVER TRI BUNAL No. 85-8933 CFANO

MARK ALLEN DAVI S,
Appel | ant,
V.
STATE OF FLORI DA,

Appel | ee.

I NIl TI AL BRI EF OF APPELLANT

LI NDA McDERMOTT

Fl ori da Bar No. 0102857

141 N. E. 30th Street

WIlton Manors, Florida 33334



PRELI M NARY STATENMENT

This proceeding involves the appeal of the circuit
court’s denial of M. Davis' notion for postconviction relief.
The notion was brought pursuant to Fla. R Crim P. 3.850.

The circuit court denied the clains after an evidentiary
heari ng.

The follow ng abbreviations will be utilized to cite to
the record in this cause, with appropriate volune and page

nunber (s) followi ng the abbreviation:

"R — record on direct appeal to this
Court;
"PC-R. " — record on appeal after an evidentiary
heari ng;
“Supp. PC-R. " — supplenental record on appeal.

REQUEST FOR ORAL ARGUMENT

M. Davis has been sentenced to death. The resolution of
the issues involved in this action will determ ne whether he
lives or dies. This Court has not hesitated to all ow oral
argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argument woul d be nore than appropriate in this case, given
t he seriousness of the clainms involved. M. Davis requests
oral argunment.

STANDARD OF REVI EW

M. Davis' claims are all factual clains and therefore

require that this Court conduct a de novo review.
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STATEMENT OF THE CASE

On Septenber 18, 1985, M. Davis was indicted and charged
with prenmeditated first-degree nurder, armed robbery and grand
theft (R 8-10). M. Davis pleaded not guilty (R 68).

M. Davis’ trial was held in January, 1987. The jury
returned a verdict of guilty on each count (R 217-9). The
foll owi ng week, after a brief penalty phase, the jury, by an 8
- 4 vote, recommended the death sentence and the trial court
i nposed death (R 234, 265-73).

On June 1, 1990, during direct appeal, this Court
remanded M. Davis’ case for a hearing to determ ne whet her
M. Davis was absent fromthe courtroomduring a critical
stage of his trial, and if so, whether he waived his presence.

Circuit Judge John P. Giffin, Thirteenth Judici al
Circuit of Florida, presided over the hearing and found that
M. Davis did not make a valid waiver but that M. Davis was
present during jury selection. This Court affirmed M. Davis'

convictions and sentences on direct appeal. Davis v. State,

586 So. 2d 1038 (1991).
The United States Supreme Court granted certiorari,
vacat ed judgenent, and remanded to this Court for

reconsideration in |ight of Espinosa v. Florida, 112 S.Ct.

2926 (1992). Davis v. Florida, 112 S.Ct. 3021 (1992).

This Court affirmed M. Davis' convictions and sentences
on remand fromthe United States Supreme Court. Davis V.

State, 620 So. 2d 152 (1993). The United States Suprenme Court



subsequently denied certiorari. Davis v. State, 114 S.Ct. 1205

(1994) .

In July, 1995, M. Davis filed an inconplete Rule 3.850
nmotion (PC-R. 25-191).

On June 7, 1996, M. Davis nmoved to disqualify Judge
Peni ck from presiding over his case in postconviction (PC R
201-10). Judge Penick denied the motion (PC-R 220). On
April 22, 1998, this Court denied M. Davis’ Petition for Wit
of Prohibition, for Extraordinary Relief and for a Wit of

Mandanus. Davis v. Penick, 719 So. 2d 286 (Fla. 1998).

M. Davis’ filed an anended Rul e 3.850 notion on May 3,
2000 (PC-R 2044-2267). An inconplete Huff hearing was held
on June 28, 2000 (PC-R 2299-2362). On October 3, 2001, the
court entered an order granting M. Davis an evidentiary
hearing and summarily denying the rest of M. Davis’ clains
(PC-R. 2701-15). The evidentiary hearing was held Novenmber 5-
9, 2001. On March 28, 2002, the court entered an order
denying M. Davis’ clainm (PC-R 2898-2928).

M. Davis filed a notion for rehearing which was denied
on May 16, 2002 (PC-R 3162-6). M. Davis tinely filed a
notice of appeal (PC-R 3167-8).

STATEMENT OF THE FACTS

A THE TRI AL
M. Davis was charged with prenmeditated first-degree
mur der, armed robbery and grand theft (R 8-10). M. Davis

pl eaded not guilty to all three counts (R 68).



On October 26, 1985, the O fice of the Public Defender
was appointed to represent M. Davis (R 12).

On February 27, 1986, M. Davis, pro se, filed a Mtion
to Act as Co-Counsel (109-10). M. Davis requested that he be
able to file notions, make objections and gain additional tinme
in the law library to conduct research. The court granted his
motion (R 123). Subsequently, M. Davis filed a few witten
motions (R 130-1, 132-3, 140-1, 156). The court only
responded to M. Davis’ Mtion for the Appointnment of
| nvestigator (R 140-1), and informed M. Davis that his
nmotion would be forwarded to the Public Defender’s Ofice (R
139).

On July 17, 1986, the defense’'s Mdtion for Costs to Hire
Confidential Psychiatrist/Psychol ogi st was heard (R 572), at
which time the follow ng exchange occurred:

MR. McM LLEN: It may be for the guilt phase al so.
woul d not want to officially, on the record, preclude the
guilt phase.

THE COURT: Ri ght.

* * *

MR. McM LLEN: And the facts of this case --

THE COURT: Yeah, this is really weird.

MR. McM LLEN: There may be a psychol ogi cal
situation, not MNaughton, in guilt phase, but could
arise, and as a result was recognized as a frenzy-type of
action because of the nunber of stab wounds to this

person.

THE COURT: | have no problemw th noving for
appoi nt nent of a confidential expert.

(R 572). While the court granted the notion, no expert was



appointed at this tine.

On COct ober 22, 1986, M. McMIlen noved to w thdraw due
to a conflict that arose because the O fice of the Public
Def ender represented a witness who was expected to testify for
the State (R 579-80). The court granted the nmotion (R 159),
and appoi nted John Thor White as trial counsel.

Si x days before trial, on January 7, 1987, Dr. David
Di ffendal e, a psychol ogist, was appointed to evaluate M.
Davis (R 182). On July 12, 1987, he issued his report (Def.
Ex. 1). In his report, Dr. Diffendale noted the follow ng
characteristics about M. Davis: “inpulsivity, low frustration
tol erance, lack of trust in others, and deep belief that he is
his only protector”. ©Dr. Diffendale went on to state:

The defendant's nmental state at the time of the
of fense was influenced by many factors.

A. He admits to "drinking all day" and was
reportedly seen drinking by witnesses. . . . The first
factor then is he had sone degree of al coho
i nt oxi cati on.

B. . . The first is his explosive, inmpulsive
anger. He has a hi story of over-responding with violent
anger when sexually approached by males in jail. Wen

asked, he reported continuing to beat others who had
approached himlong after they had ceased struggling. He
reports "loosing (sic) it" when he feels threatened.

This nmode of behavior may explain the excessive stab
wounds.

C. His slight stature, lack of traditional nale
success, and al coholic father all would tend to make him
insecure in his role as a man. . . . Hi s psychol ogi ca
test results al so suggest severe anxi ety over his
sexuality. The above woul d conbine to make sexua
interaction with another nmale a threat to his core
identity.



D. The final set of factors likely to effect his
mental state at the tine of the offense is his feelings
of inadequacy, anger against authority, and anger agai nst
ol der men. Fromthe defendant's early chil dhood, the
def endant's father was an al coholic who regularly abused
his wife and children. Children of such famlies grow up
with | ower self-esteem and feelings of inadequacy.
Amphet am ne and al cohol, his drugs of choice, both serve
to enhance the user's feelings of power and
ef fecti veness.

His rage at authority and ol der nen began with his

al coholic, abusive father and was nurtured by his
spending nearly three quarters of his life past the age
of 13, in penal institutions. Such institutions are
controlled by mal es, older than he, who he saw as
threatening himin abusive and arbitrary ways. As with

his father, he was hel pless to defend hinsel f agai nst
t hem except possible by use of excessive force.

* * %

The above factors conbined make it quite possible that
the defendant did "loose it" (sic) once in a scuffle with
the victim especially if the victim picked up the |arger
knife as the defendant clains.
(Def. Ex. 1). Dr. Diffendale concluded: M. Davis' "response
to the situation leading to the victims death is
under st andabl e gi ven the defendant's fam |y history, jail
experi ences, psychol ogi cal make-up and intoxication" (Def. EXx.
1).
Dr. Diffendale also stated: “He is smart enough to know
that he would be blaned. He did nothing to cover hinself or
t hrow suspicion away fromhinself. |[If this act had been
prenmeditated, he is bright enough and has had enough cri m nal
exposure to do a better job” (Def. Ex. 1)(enphasis added).
On January 13, 1986, trial commenced. After the State

presented it’s opening statenent (R 905-8), defense counsel



reserved his opening statement (R 908).

Over the course of 2 days, the State presented it’s case
to the jury: Raynmond Hansbrough, the victim s son-in-I|aw
described the victin s background and his nove to Florida (R
1005-7). M. Hansbrough believed that M. Landis had
approxi mately $500 in cash on July 1st (R 1007).! At 6:30
p.m, M. Landis came to his daughter’s house to check-in and
this was the last tine he saw M. Landis (R 1008).

On the evening of July 2, 1985, the police and fire
departnment were called to the Gandy Efficiency Apartnents in
St. Petersburg (R 910, 914). \en they arrived they found
Orville Landis’ body in one of the apartnments (R 910, 914).
M. Landi s had been stabbed (R 910).

Kim Ri eck and Beverly Castle had recently noved to
Florida and |lived at the apartnment conplex (R 917, 953-4).

Ri eck expl ained that she lived in an apartnment with her

boyfriend, Carl Kearney, and her nother, Castle, lived in
anot her apartnent (R 917-8). Kearney managed the apartnents
(R 919).

Ri eck al so expl ai ned that she knew M. Davis from Pekin,
Il1linois, because he was friends with Kearney (R 919). M.
Davis arrived in Florida 4 days before the crime (R 920).

M. Davis spent those days around the apartnent conplex and

M. Hansbrough was never cross exam ned by trial
counsel. His statenents to | aw enforcenent are inconsi stent
with his testimony concerning the anmount of noney M. Landis
obt ai ned.



slept in his car, enpty apartnents and at the Kearney’'s (R
921) .

On Monday, July 1st, M. Landis rented an apartnment from
Rieck (R 923). Rieck testified that M. Davis was at the
apartnments on July 1%t and net M. Landis because she had sent
himto get her a match (R 925-6). Thereafter, Rieck observed
M. Davis in M. Landis’ apartnment where they were talking and
dri nking beers (R 927).

Ri eck testified that at some point in the day, M. Davis
told her: “he was going to take the old man for what he coul d”
(R 927), and that “he said get himdrunk and see what he
could get out of hini (R 928). M. Davis also expressed his
belief that the victimwas “queer” (R 929).

As to M. Davis’ |level of intoxication, the State
i nqui red:

r Do you know how rmuch either one of themhad to
drink during the day?

A: No.
Did you have later contact with Mark Davis that
day?
A Yep.

Q Can you tell us a little about that?

A: It was around four-thirty or five o’ clock. W
had Mark take us to get Carl’s car

Q Now, did Mark Davis do the driving at any point
in time?

A: Yes, he took us there.

Q Did he have any difficulty in driving the car



when he took you there?

A: No, he didn't.

Q During the course of the day when you had
conversations with him was his speech slurred or
inpaired in any fashion?

A: No, it wasn't.

Q Was he staggering or unable to wal k properly in
your opinion on all other observations of the man?

A: No.
(R 930-1).2

Ri eck testified that at 11:30 p.m or mdnight, M. Davis
cane to her room and asked to borrow a pair of socks (R 934).
He also told them he would see themin a couple of years (R
934). He did not appear intoxicated (R 935).

Contrary to Rieck’s testinony, Castle testified that she
was present at the apartnment conplex the norning of July 1st
(R 925, 954, 957). She testified that she observed M. Davis
assist M. Landis nove into his apartnment (R 959). Castle
also testified that M. Davis wanted M. Landis to get
involved in his tattooing business (R 960). Castle described
M. Davis as “a nervous young man” (R 974).

When asked if she had seen M. Davis drinking, Castle

said: “I seen himwth a can of beer in his hands.” (R 960).

Later in the evening, Castle saw M. Davis and the victim

’Ri eck testified that M. Davis gave thema ride in his
car. However, M. Davis’' car had been previously inpounded
because it was reported stolen fromlllinois.

8



argui ng about noney (R 961). Castle testified:

Q What do you nean they were argui ng about noney?
Can you tell us what that conversation was?

A: Okay. | was sitting out in front of ny
apartnment. Like |I had said it was hot. There was no air
conditioning. That's the reason | was even out there.

And Mark was calling Skip a queer and said he was going
torip the old man off.

* * %

Q He use any other words to describe how he was
going to take M. Landis and what he was going to take if
he was going to take sonething?

_ A: Just said he was going to rip himoff and do him
in.

(R 961-2). Later, Castle added her interpretation of what
M. Davis said: “Well, that’s young kids talk. | have a
t eenager you know. To do away with sonmeone at | east the way
children I know talk, was to kill them get rid of thenm’ (R
972) .

Castl e was again asked about M. Davis’ intoxication.
She testified that at approximately 8:00 p.m, “Mark didn’t
seem |l i ke he was drunk . . . He wasn’t stunbling around |ike
[the victinm was anyway. He seened coherent. He knew what he
was doing” (R 965). She also testified that M. Davis
stopped drinking in the evening (R 991). On cross
exam nati on, defense counsel attenpted to inpeach Castle with
her statement that was taken on July 2", wherein Castle told
the police that Mark got drunker and drunker throughout the
day (R. 977), and that M. Davis and M. Landis drank beer and
vodka (R. 979). During the statenment, Detective Rhodes

specifically asked Castle if they were both drunk and Castle



stated: “Oh, bad, very bad.”. Additionally, Castle had told
the police that at 10:30 p.m, “they were both real drunk.”
(R 978).

Castle testified that she saw M. Davis between 11:00
p.m and m dni ght and that he told her and David Vickers that
he had to | eave right away and he would see themin a few
years (R 967). Later, she saw M. Davis drive away in M.
Landi s’ car.

Detecti ves Rhodes and Halliday testified that they
interrogated M. Davis when he was arrested in Illinois (R
1262). Initially, M. Davis denied having any know edge about
the victims death (R 1272). Shortly thereafter, M. Davis
told themthat he wanted to tell the truth (R 1274). Det.
Rhodes told the jury:

At that point, Mark said, | guess | will tell you
the truth. He started back and he told everything was
true about neeting the victimearlier that day with the
beer, that he had hel ped himunload his car, they had
drank sone, that he had borrowed $20 fromthe victim
during the day and he pawned his tattoo equi pnent. He
had a blue and white cooler with Tattoo equi pnent inside
it and he had borrowed $20 from the equi pment, gave him
that as security.

He then said that he and the victimdrank and went
to several bars, the Dave’s Aqua Lounge and CGol den Arrow
Pub and he said about 11, sonmewhere around 11 o’ cl ock,
the victimwent to bed.

He went down - he went back over to the Gol den Arrow
Pub. You (sic) canme back for a pair of socks from Carl
Kear ney, went back and knocked on the victins door and
said the victimwas dressed in nothing but a pair of
pants, no shirt, no shoes. He told the victimhe needed
to borrow — at this point Davis didn't renmenmber whet her
it was $2 or $5 that he needed to borrow fromhim The
victimtold himhe would have to do sonething for it. He
reached down and grabbed — Davis said, grabbed ny nuts
and | struck himat this time with ny right hand

10



sonewhere around the neck or throat area, knocking him
down on the floor.

Victimlaid there grasping for breath and choking.
Inalittle bit, he got back up and he struck himthe
second tinme. He didn’t know where he struck him whether
right hand or his left hand. He hit himagain. They
began to fight. He wal ked back to the small room towards
the kitchen area. Victim picked up a |long butcher knife.
He took the butcher knife away fromthe victi mand began
hitting himwth it.

Q . . . At that point in time is he saying they
were over by the bed?

A On the bed.

* * %

A: He said he hit himseveral tines with the knife,
with the big butcher knife. He got a smaller knife which
is over in that area and that he cut his throat with the
smal |l er knife and stabbed him several tines with it.

Then he said, he got up, washed the blood off the
knives in the bathroom si nk and washed hi s hands.

* * %

Said went through the victims wallet. He got 80 or
$85 out of the wallet and at this time, he was afraid so
he took the victinis car and he went to Tanpa.
(R 1274-7). One significant difference between Det. Rhodes
and Det. Halliday's testinony was that Det. Halliday testified
that before M. Davis provided his statenment, the detective
suggested that the crime was commtted because the victimnade
a sexual advance (R 1289).

Shannon Stevens nmet M. Davis at the Pinellas County
Jail. Stevens testified that M. Davis nade a statenent to
hi m

Mark told ne that he had killed the man, that the
man was queer and he was hustling him

He told nme that he nmet the man noving into a notel,
li ke efficiency building, where he was staying and there
was ot her people from his hometown staying there. He
told me that the man had a six pack of beer, bought a six

11



pack of beer. He helped the man nove his stuff in the
room He said he |ater pawned his tattoo machine to the
man for $20. H m and the nman had went to the bar and had
sone drinks and later they cone back fromthe bar and
were at the room were drinking some nore, and he said he
was hustling the man and the man woke up and caught him
and a fight broke out and he killed him
(R 1205). Stevens also testified that M. Davis was “going
to try for second degree nurder” (R 1206). The State
inquired as to whether inmates tal ked about what worked in
cases and Stevens agreed that that happened (R 1206).
Stevens also testified that he had seen M. Davis in the | aw
library (R 1208). The State, through Stevens, elicited
testinmony that suggested M. Davis manufactured his defense
(R 1208-10).

Stevens testified that when he asked M. Davis about all
of the stab wounds, M. Davis told himthat the “guy woul dn’t
go down” (R 1212).

As to whether Stevens was receiving any benefit for his
testinony, Stevens testified:

Q Because of sone information that you may have,
have you been prom sed any | eniency or any plea bargain,
any special treatment, because of your comng in here and
testifying?

A: No, ma’am

Q Have you asked for any |eniency for any of your
sentences as a result of your testinony in this case?

A: No, ma’am Neither asked nor received.
(R 1194).
As to physical evidence, testinony was presented that a

| arge butcher knife was found in the trash can and the broken

12



handl e of a knife handle was found in the bathroom sink, both
of which had bl ood on them (R 1013, 1035). The victimwas
found clutching a Bic lighter and hair in his hands (R 1028).
Al so, while not presented to the jury evidence existed that
M. Davis’ blood was found at the scene (R 538).

M. Davis’ fingerprints were found on an enpty beer can
in the trash, on his tattoo materials and a bottle (R 1182).

Bl ood was spattered throughout the apartnment, but was
mai nly concentrated near the bed, underneath the w ndow (R
1023-4). The State also elicited testinmony that the
victimwas found with senmen in his anus (R 1044). As to
mat chi ng the senmen sanple to a source, FBlI Agent Errera
testified that he could neither include nor exclude M. Davis
as the source (R 1045).

Joan Wbod, the nedical exam ner, testified that the tine
of death was between 10:30 p.m on the night of the 1%t and
4:30 a.m the next norning (R 1094). She identified fifteen
stab wounds to M. Landis’ chest, abdonmen, neck and back (R
1096-7, 1116). She also identified other wounds to M.
Landi s’ face and body, including defensive wounds and a wound
on his hand which could be consistent with having struggl ed
for the knife (R 1109). Dr. Wod opined that the injuries
were inflicted while M. Landis was alive (R 1115). Dr. Wod
testified that the stabbing and cutting wounds to the neck,
chest and abdonen caused M. Landis’ death (R 1124).

At the beginning of the second day of testinony, the
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State requested that the defense reveal whether or not Dr.
Di ffendal e was going to be called as a witness so that the
State could depose him (R 1154-6). Defense counsel i nforned
the court that he had not deci ded whether to use Dr.
Diffendale in the penalty phase (R 1157). He stated that Dr.
Di ffendal e needed to neet further with M. Davis and counse
(R 1159, 1162).
After the State rested it’s case, trial counsel indicated
that he would be resting without putting on any evidence (R
1312). Trial counsel then told the court: “I am now verbally
advising the State that Dr. Diffendale is a witness for the
Def ense for the sentencing phase in the event that a
sentenci ng phase takes place” (R 1313).
In it’s closing argunent the State capitalized on
St evens’ testinony and argued that M. Davis manufactured his
def ense:
| didn't tell themwhat | told you. | amclaimng self-
defense. | have ny theories. The facts you heard is
froma jail house |lawer. WelIl, there sits one. He is
busy on his defenses in this case, doing his |egal
research, listening to scuttle-butt at the jail to see
what defenses work, what defenses didn't work, to decide
what’'s going to be the best defense for himin this case.
And what did he think the best defense was? The old man
is a queer and made a sexual advance.
(R 1420-1).
During closing argunments, trial counsel conceded that M.
Davis was guilty of grand theft auto (R 1362). Defense

counsel also argued that M. Davis was intoxicated at the tinme

of the crime (R 1366-8). Defense counsel told the jury that
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Castle was mnimzing M. Davis’ intoxication. He also told
the jury that Stevens could not be believed because he had
pendi ng unresol ved charges (R 1373-4). Trial counsel
abandoned self defense by telling the jury that the case was
not a self defense case and he was not presenting it as such
(R 1431).

The jury found M. Davis guilty as charged (R 217-9).

At the conclusion of the guilt phase, trial counsel again
stated that he was going to present Dr. Diffendale and Betty
Davis, M. Davis’ nother, during the penalty phase and he

woul d make the wi tnesses avail able for depositions (R 1480-1).

The afternoon before the penalty phase was to begin,
trial counsel informed the court that Dr. Diffendale, Ms.
Davis and M. Davis were all penalty phase w tnesses (Jan. 22,
1987 transcript, p.6):3.

Furthernmore, throughout the penalty phase charge
conference, the parties argued about the propriety of
i ntroducing a prior juvenile adjudication to support the prior
viol ent fel ony aggravator (Jan. 22, 1987 transcript, p. 12-3,
22). The State agreed that M. Davis’ attenpted arned robbery

was a juvenile adjudication and not an adult felony conviction

S\WWhile the transcript is included in the record on
appeal, it is not nunbered properly, and will be referred to
by date.
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(R 1494), but argued that the |law all owed the introduction of
the juvenile offense (R 1503).

At the start of the penalty phase, the State presented
the testinony of Officer Craig Salnmon. Ofc. Salnon testified
that he was a police officer in Pekin, Illinois (R 1511).

Ofc. Salnon testified that M. Davis attenpted to rob a 60
year old man who ran a grocery store (R 1512). At the tine
of the attenpted robbery, M. Davis had a kitchen knife (R
1515). Additionally, the State introduced docunents regarding

M. Davis’ parole status at the tinme of the crime (R 1508-9).

The defense’s only witness was Mark Davis. M. Davis
testified that he was 23 years old and was from Pekin,
I1linois (R 1517-8). M. Davis told the jury that he had 2
brothers and 2 sisters (R 1518), and that his nother and
cousin were in the hall (R 1519). M. Davis also testified:

1 M. Davis, |ooking back on the incident that has
been the subject of this trial, have you reflected, and
if so, can you express to the jury what your feelings are
now | ooki ng back in tinme as to what happened, what your
feelings are as it would relate to that hom cide, that
mur der that took place?

A: Just wish to hell it never happened, that’s all.
* * *

Q If it were your lot inlife, if it were your fate
inlife toreceive a life sentence as opposed to a death
sentence do you have the will to live under those
ci rcunst ances of confinenment that would be the conditions
of such a sentence?

A: Yes, | do.

Q M. Davis throughout some of your formative years
you have, in fact, spent a considerable amount of time in
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one kind of institution or another, and by that | nean a
jail or youth home or prison, things of that nature; is
that true?

A: Yes, sir.

* * *

Q Do you believe that you ve adjusted to that
lifestyle of confinement? Do you feel as though you can
live, if you're given a life sentence, w thout being
di sruptive and so on and so forth?

A: Yes, sir. It’s sonething |I’ve |learned to accept.
* * *

Q M. Davis, you and | together have nmade a
consci ous decision in this case, have we not?

A: Yes, sir.

Q As it relates to your nother’s testinony?

A: Yes, sir.

1 And you’ ve deci ded after discussing that matter
with ne that she will not be called as a witness in your
case notw thstanding the fact that she’s in the hall; is
that correct, sir?

A: Yes, sir.

Q Wuld you tell the jury why you nade such a
deci si on?

A: | just don't — she’s been through a | ot already

and | don’t want to see her go through this stuff.
(R 1519-22).

On cross exanm nation, the State questioned M. Davis
about his involvenment in escape attenpts fromthe jail and his
attempt to make hone-made al cohol in jail (R 1536-40).

In closing argunent, the State argued that the prior
viol ent fel ony aggravator was proven because of the
cont enpor aneous robbery conviction and the juvenile

adj udi cation for attenpted arnmed robbery (R 1552). The State
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al so argued that M. Davis killed the victimto prevent a
| awful arrest (R 1554); that the crime was commtted for
pecuniary gain (R 1556); that the nurder was conmmtted in the
course of a robbery (R 1553); that M. Davis was on parole at
the time of the murder (R 1551); that the crinme was
especially wi cked, evil atrocious or cruel (R 1557); and that
the crime was committed in a cold, calculated and preneditated
manner (R. 1559).4

The State al so made an i nproper “Golden Rule” argunment to
the jury:

Fol ks, | ask you to do something. |If any of you have a
second hand on your watch, go back to the jury room and
sit in silence, total silence for two m nutes, not five,
just two, and | suggest to you it is going to seemlike
an eternity to sit there and | ook at one another for two
m nutes. Contenplate Oville Landis and the tinme he
spent, not two mnutes, but closer to five mnutes with
his throat cut, bleeding profusely, then with that nman
continuing to attack by repeatedly stabbing himin the
chest with enough force to go through his body to the
back five tines breaking bones, with enough force in his
back to have nine of the el even stab wounds, again,

t hrough his body breaking bones. And that two to five
mnutes to Orville Landis. | suggest to you, was |like an
eternity of pain, suffering and hell. That is cruel

puni shnent, that is cruel treatnment to a victim

(R. 1558-9).

The State told the jury that the defense had the burden
to prove mtigating factors (R 1550), and that M. Davis’
testi mony proved he could not abide by rules in prison (R

1564) .

4“The jury was instructed on these aggravators (R 1578-
9).
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Trial counsel argued that M. Davis was intoxicated
t hroughout the day of the crime (R 1569). M White told the
jury: “maybe I'’mwong, but it strikes ne that M. Mark Davis
is not totally norally bankrupt. | think he has displayed the
remants of norality . . .” (R 1571).

The jury recommended death by an 8-4 vote (R 234).

The follow ng week a sentencing hearing was held. At the
hearing, the State presented the testinony of Scott Hopkins,
an investigator for the State, who testified that he spoke to
people who told himthat the 1980 attenpted arned robbery was

an adult conviction and not a juvenile adjudication (R 1605).

The State al so requested that the court hear fromthe
victim s daughter (R 1610), Katherine Hansborough, who urged
the court to inpose the death penalty (R 1614).

The court sentenced M. Davis to death (R 1641-2).

B. THE POSTCONVI CTI ON EVI DENTI ARY HEARI NG

At M. Davis’ hearing, a significant portion of the
testinmoni al evidence was devoted to illustrating the tragic
chil dhood he suffered. To that effect, all of M. Davis’

i mmedi ate fam |y nenbers testified, including, his father,
John; his nmother, Betty; his brothers Mke and Tracy and his

sisters, Candace Lohnes and Shari Unhl man.% Additionally,

SFor purposes of clarity, M. Davis and his famly
menbers will be referred to by their first nanes in this
section.
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Mark’s friends, Meri Blinn and Rick Hall and his nei ghbor,
Johnsi e Haynes also testified, as well as Mary Jo Buchanan,
Mark’s cousin. The testinmony of these wi tnesses provided a
detailed picture of Mark Davis’ chil dhood and adol escence:

Mark Davis was born in October, 1963, in Pekin, Illinois
(PC-R. 4090). MWhile his father did not know Mark’s birthdate,
or where he fell in the order of children (PC-R 3802-3), Mark
was the fourth of five children (PC-R 4090).

Pekin was a poor town where “you had to be tough” and
“had to have sonme type of name” (PC-R 3814, 3964). Pekin was
a haven for gangs, drug manufacturing and drug dealing (PC-R
3815-6, 3788). Tracy testified that the town was known for
manuf acturing crystal meth, which is an anphetam ne (PC- R
3815-6) .

Mark’s father John admtted that he has been a heavy
dri nker and an alcoholic all of his |ife (PC-R 3803, 4098).
Most of the time when he cane hone at ni ght he was drunk (PC-
R. 3803, 3973). M. Haynes testified that unless you could
find John early in the norning, you would find himdrunk (PC-
R. 3957). Shari testified that her father started drinking in
t he norning and drank throughout the day and night (PC-R
3986) .

John’ s al coholisminpacted every aspect of the Davis’
envi ronnent: Money was spent on al cohol and ganbling instead
of food and rent; John physically, nentally and enotionally

abused his wife and children when he was drunk; John woul d
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desert the famly and have affairs with other wonen; and John

was unpredi ctable and caused the famly nmenbers to feel

anxi ous and on edge about what woul d happen at any nonent.
John worked as a roofer for many years, but coul d not

make nmoney due to the seasonal nature of his job (PC-R 3804,

3965, 4095). Later he got a job at Caterpillar (PC-R 3965,

4095). But, even when he had a dependabl e source of incone,
his nmoney was still spent on ganbling and drinking (PC-R
3985, 4015).

The little nmoney there was, Mark’s father drank away (PC-
R. 3806, 3819, 3965-6). M ke renenbers that on Fridays, when
it was payday, he would get sent to the tavern to try to get
nmoney from his father so that the famly could buy food (PC- R
3966). The Davis’ were considered the “low class poor people”
(PC-R. 3814), and “didn’t have nmuch of anything” (PC-R 3964,
4016) .

There were tinmes when the famly did not have food (PC-R
3819). The famly relied on governnent commodities and tabs
at | ocal grocery stores for food (PC-R 3966-7). The famly’'s
di et consisted of “potatoes and |lots of Spani, beans and rice
and for sonething sweet the kids would eat mayonnai se and
sugar sandwi ches (PC-R. 3984, 4016).

At tines the famly was honel ess because they woul d be
evicted for not paying rent (PC-R 3951). During one of these
periods the famly noved into Betty's sister’s house, where 9

to 11 people lived in a one bedroom house (PC-R 3951).
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Needl ess to say the famly noved several tines (PC-R 3955,
3967, 4016). Even when the famly did have a roof over it’s
head, sonetines it would not have heat or gas (PC-R 3985,
4016) .

John’ s al coholismforced Betty to try to work while still
caring for her five children (PC-R 3956). The famly had
very few clothes (PC-R 3984), and M ke was forced to drop out
of high school so that he could help support the famly (PC-R
3968) .

To compound the financial problens, John would abandon
the famly at tinmes, sonmetinmes to have affairs (PC-R 3805,
3819, 3971, 3975, 4109).

John was violent and abusive (PC-R 3820, 3956, 3971).
John beat his children and his wife (PC-R 3820). The
children would witness their nother’s beatings (PC-R 3971,
4021). Shari testified that she and Mark have: “w tnesse[d]
himthrowing ny nother down the hall” (PC-R 3991). Even
Mark’s father admtted that he struck his children and wife
when he was drunk (PC-R. 3804).

The younger children, Mark and Shari, received the worst
abuse (PC-R 3974). One sumrer, M ke made Mark come stay with
he and his wife so that he could give Mark a break from his
father (PC-R. 3974).

John was al so verbally abusive with his wife and children
(PC-R 3821, 3957, 3971, 4023, 4102). Betty testified:

“[Mark’s father] put himdown. | mean, he put himdown and he
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made himfeel |ike sonmetimes he was worthl ess, you know (PC-
R 4106).

John’ s al coholism caused himto be unpredictable (PC-R
3987, 3989, 4017, 4099, 4110). Shari expl ai ned:

Q Okay. And how would your dad act when he was
dri nki ng?

A: Depended. He went through stages. A little
happy nood and then very viol ent.

VWhat was his violent nood |ike?
Very angry and he al ways got Mark first.

Q

A

Q He got Mark first?

A: Yeah. Took nmore out on Mark than ne.
Q

1| know this will be hard for you to talk about.
How did he treat Mark?

A: Very hostile. Very, very nmean

Q Yeah.

A: He always felt |ike Mark was doing somet hing
wr ong.

Q Was Mark doi ng sonet hing wong?

A: No, he would always just try to appease ny dad
and he never coul d.

Q What kinds of things would your father say to
Mar k?

A: You son of a bitch, God damm, WMarKk. That God
dam kid of m ne.

Q How old was Mark when he would say things |ike
this to hinf

A: As far as we can renmenber grow ng up

* * %

A: He was al ways so angry at Mark. Fromthe m nute
he wal ked in the door he wanted to know what Mark was
doi ng.
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Q Yeah. And can you describe sonme of the tines
that you saw your father hit Mark when you weren’'t being
taken out of the roon? How would he hit Mark?

A: He liked to grab his shirt, grab it by the collar
and hit against his head.

Q How would Mark react to this treatnent?
A: Try to apol ogi ze for sonething he didn't do.

Just very apologetic and trying to so ny dad woul dn’t be

nore angry with him
(PC-R. 3987-8). Betty added: “1f J[ohn] didn't come
directly home fromwork, it was |ike wal king on eggs” (PC-R
4110).

At one point, the State of Illinois forced Betty to
choose between her husband and her children due to the abusive
home environnent (PC-R 4017, 4107). John nmoved out of the
house for approximately 1 year (PC-R 4019). Candy testified:

That was the best year | ever renmenber and the best
part was — we didn’t have any nore noney. Mom worked,
but she stretched and we nmade it. But didn't have fear

| didn’t have to go to bed and hear them hollering

or scream ng or hitting one of the others and it was a

great tinme . . . . It was great until he came back | ater

and —
(PC-R 4019).

Tracy testified that in order to avoid the abuse “he got
to the point to where | hung with nmy friends nore than | did
at home” (PC-R. 3820). Eventually, Mark began to stay away,
too (PC-R 3989). Shari stated: “his nervous system was | ust
shot” (PC-R 3989).

John also m streated his children in other ways. Johnsie

Haynes descri bed John filling Mark’s baby bottle with beer
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when Mark was still in diapers (PC-R 3958). When Mark was 8,
he was admtted to a hospital in St. Louis for treatnent of a
life threatening kidney disease (PC-R 3970, 4096), and his
father did not want to visit him (PC-R 4013, 4097).

When Betty was asked why she didn’t | eave the abusive

home situation she responded: “I don’t know. . . 1’ve always
been an i ndependent person and | had nowhere to go. | could
have had sonmewhere to go, but | felt I had to handle ny own

probl ens nysel f, you know (PC-R 4111).

Mark idolized his brother Tracy who “had a big influence
on Mark” (PC-R. 3922, 3795, 3959-60, 3992, 4012). Mark was a
foll ower (PC-R 4012). Tracy admtted that he was a foundi ng
menber of a gang in town (PC-R 3817), and described hinself as
a drug addict who was in and out of jail (PC-R 3823). Tracy
has always felt responsible for Mark’s cri nes:

Q Okay. Tracy, you said that you started rejecting
Mar k when you had raped hinf

A: Yeah, uh-huh.

Q But what el se do you feel responsible in Mark’s
life for causing himto be in trouble and that kind of
thing? What are the types of things that you feel

responsi ble for, getting himinto drugs, you know that
type of thing?

A: Well, me not living a good life, trying to be
sonebody that | wasn’t, trying to be sonmebody and ny

little brother idolized ne a | ot, wanted to be just |ike
me, wanted to becone a notorcycli st.
| was a tattooist. He wanted to be a tattooist. |

draw. He wants to draw.

Ever since | seen Mark trying to be like me and |
knew I didn’'t have ny own life straightened out, that I
wasn’t on the right path and | didn't want to see him
foll ow me because | felt like |I wasn’'t on the right path.
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Q Uh- huh.

A: Because | kept going in and out of jail and in
troubl e.

Q Uh- huh.

A: And then | blamed nyself for getting himinvol ved
in a burglary.

Q Unh-huh.

A: And then | set up a robbery once and that’s when
| really wanted to stay away from him because here | felt
like I"mgetting nmy little brother into trouble, into
sonething that — that’s not right.

Q Unh-huh. So you pulled himinto your crinmes
basical | y?

A: Yes.
Q Okay.
A My lifestyle.
Q What about the drug use, you pull himinto that?
A I felt like I pulled himinto ny world and ny
world was filled with drugs, robbery crinme, a fake life.
(PC-R. 3834-5).

Meri Blinn was Mark’s close friend and |ater, when she
married Tracy, his sister-in-law (PC-R 3920). Ms. Blinn
corroborated Tracy's testinmony about his feelings of guilt
(PC-R. 3927). She explained that Tracy felt guilty and he
woul d have nightmares (PC-R. 3927). Tracy told her that he
used Mark as a | ookout during crinmes (PC-R 3937).

Tracy also testified that he anally raped his little
br ot her when he was 15 or 16 years old and Mark was 6 (PC-R

3826). Tracy had been nolested as a child by a nei ghbor (PC-
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R. 3826). Tracy testified that the rape occurred when he and
Mark were taking a bath together (PC-R 3825). Tracy

testified:

- WWhen he was a child, did [ Mark] ever conme to you
and ask you if you wanted himto do that again for you?

A It was shortly after that.

Q What did he say to you, Tracy?

A: He said hey, would you like to try that again?

Q Okay. Did he tell you that he wanted to make you
happy?

A: Yes. e

Q Okay. Tracy, what happened during that exchange?

A: Well, during that there, | knew that that was

wr ong and that’'s when | started rejecting nmy little

brother. Avoiding himand staying away from hi m because
| knew it was wrong.

Q Did you feel ashaned?

A: Yes, | did. | felt real ashaned and real bad
Nnow.

Q Have you thought about that, what happened with
Mark? Did you ever think about that in your later life?

A It’s ate at ne for years.
Q Uh- huh.

A: Then when Mark got in trouble it ate at ne nore.
The nore |’ ve | earned about what happened the nore it ate
at me. It’s ate at me so nuch that | believe that it
ruined ny first marriage, because | was so filled with
guilt blam ng nyself thinking I got ny little brother in
trouble. | got himstarted in sone field that’s not
right.

(PC-R. 3833-4).

Tracy also related an incident about being sexually
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approached by a male in a bus depot (PC-R 3831). Tracy said
he “flipped out” and pulled a straight razor on the individual
(PC-R. 3831).

Mark’s friend, Meri Blinn described Mark: “He was |ots of
fun to be around. He was real caring. He was just a good-
nat ured person” (PC-R 3921). Mark’s siblings al so
descri bed himas a “bubbly” “on the go” kid (PC-R 3974).
Candy told the court that her brother was always fun as a
child (PC-R 4011). As he got older, Mark was protective of
hi s younger sister, Shari, and worried about her (PC-R 3982).
Mark was also a talented artist who mastered inks, oils,
chal ks and pastels (PC-R 3982-3).

Mark’s nother told the court that when Mark was 10 he
saved a little boy fromdrowing in the |ake (PC-R 4112-3).
Betty would not have known about the incident, but she saw a
note that Mark received fromthe boy' s nother (PC-R 4113).

However, Marks’ abusive, chaotic hone environnment soon

took its toll. Mark started doing what Tracy had done and
stayed away from hone as nuch as he could (PC-R 3959).
Li kewi se, Mark’s friends knew that Mark had a serious drug
problem (PC-R. 3923). Mark used crystal nmeth, cocaine, crank,
marijuana and pills (PC-R 3923). He used drugs every day
(PC-R 3924). Mark also drank al cohol on a daily basis (PCR
3924-5). Marks’ drug and al cohol use started when he was only
11 (PC-R 3959).

| ndeed, Rick Hall met Mark when they were about 13 years
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old (PC-R 3789). Rick testified about Mark’s drug habit and
how he used drugs and al cohol daily (PC-R 3790, 3792). He
descri bed Mark’s habit as progressing to stronger drugs and
nore frequent use over the tinme M. Hall knew Mark (PC-R
3791). At one point, Mark’s habit was so bad that he had to
wear | ong sleeve shirts to cover the track marks on his arns
(PC-R. 3791).

M. Hall also described an incident when Mark “snapped”
when sonmeone inplied that he had engaged in honpbsexual sex
(PC-R. 3794).

Despite Mark’s serious drug and al cohol problemhis
friend s trusted himaround their children (PC-R 3921, 3793).
Ms. Blinn testified that she would trust himnot to hurt her
daughter (PC-R. 3941).

None of the wi tnesses, other than Mark’s nother was
contacted by trial counsel or asked to testify at M. Davis’
capital trial (PC-R 3795, 3808, 3835, 3930, 3961, 3975, 3995,
4024, 4533). Candy testified: “I knew nom was down there for
the trial | didn’t know that she was going to testify. |
didn’t think we had an opportunity” (PC-R 4027).

Betty Davis testified about her comrunications with trial
counsel : She spoke to M. VWite to arrange travel to Florida
because she was a potential character witness (PC-R 4114).
She arrived in Florida the day before the penalty phase (PC-R
4114). M. VWhite nmet Betty at the airport and spoke to her

about Mark’s background during the drive to his office (PC-R
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4115). They “didn’t really discuss all that nmuch”, |ike the
Davi s’ econom c status, Mark’s drug use or Mark’s siblings
(PC-R 4137). Betty didn’t even think that M. White asked
about John’s al coholism (PC-R 4139-40). M. Wiite was il
that night (PC-R 4141).

After arriving at his office M. Wite asked her to
review sone papers and asked her if she wanted to | ook at the
“pictures” (PC-R 4115). M. Wite then hurriedly transported
Betty to the State Attorney’'s O fice and she spoke to the
trial prosecutor (PC-R 4115). Later, M. Wite and Betty
tal ked at the notel. Al total M. White spent only an hour

to an hour and a half with Betty discussing Mark’s background

(PC-R. 4150).

While Betty testified that: “lI was nervous on how | woul d
react and hold up. | nean this was ny son, you know' (PC-R
4117), she also stated: “I was willing to do anything that I

could” (PC-R 4118). Betty also testified that her niece
traveled to Florida to be with her
No, | went by nmyself. He got me the ticket and I
flew by nmyself, but then |I have a niece, that she felt
that | shouldn’t be there by nyself so, between her and
my daughter and the church, everybody, they got nobney
t oget her and got her a ticket to come down.
(PC-R 4117).
The norning of the penalty phase, Betty was told to wait
in the hall because she was a witness (PC-R 4143, 4151).
Mary Jo Buchanan also testified at the evidentiary

heari ng about her comrunications with M. White and her Aunt
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Betty. She traveled to Florida to be with her Aunt Betty at
the time of M. Davis’ penalty phase (PC-R 4530). Ms.
Buchanan was aware of the circunstances under which Mark was
raised (PC-R 4531-2). M. Wiite did not ask Ms. Buchanan to
testify (PC-R 4533). Ms. Buchanan testified that her Aunt
Betty never told her that she did not want to testify (PC-R
4533) .

Dr. Mchael Maher, MD., testified at the evidentiary
heari ng. Dr. Maher conducted an eval uation of M. Davis
in which he interviewed M. Davis, reviewed extensive
background materials, including neuropsychol ogical testing
data and interviewed Tracy Davis (PC-R 4162-3). Dr. Maher
concluded that M. Davis suffers fromchronic posttraumatic
stress disorder (PTSD) and pol ysubstance abuse (PC-R 4169).
Dr. Maher believed that the PTSD primarily related to
chil dhood trauma, including “a rape by his brother” (PC-R
4169). Dr. Maher also found that M. Davis suffered from
depression (PC-R 4169). Dr. Muher testified that PTSD is a
maj or nental illness and he expl ai ned:

What it means is that he currently suffers fromit,

has suffered fromit essentially his entire life.
Certainly his entire adult life. Certain inpairments in

thinking, limtations in his capacity to enotionally
appreciate his surroundings, his feelings or the feelings
of others. He suffers froma vulnerability to utilize

self destructive mechanisns to escape from bad feelings,
menories, thoughts, reactions. And he is excessively
vul nerable to self-destructive and destructive to others
i npul sive actions, particularly when faced with
particul ar circunstances which are closely associ ated
with the original traumatic experiences.

* * %
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The history provided by the defendant and then
corroborated by his brother that he lived in a household
where there was a good deal of chaos and di sorgani zati on
in terns of the parents and children’ s responsibility and
behavi or, where there was a chronic pattern of enotional
and psychol ogi cal abuse and a consistent, if not
relentl ess, but nonethel ess consistent pattern of
physi cal abuse among fam |y nenmbers and specifically that
his brother anally raped himwhen he was approxi mately
Ssi X or seven years old and then had anot her sexual
contact with himsoon after that.

(PC-R 4171). Dr. Mher testified that his diagnosis:

provi des a great deal of insight and understanding into

[ M. Davis’'] reactions, his notivation, his history, that
pattern of his life, the vulnerability to al cohol and
subst ance abuse or msuse. His inclination to behave

i npul sively and destructively under the influence of

ci rcunmst ances where al cohol and sexual tension are both
present.

(PC-R 4172). Specifically, Dr. Maher discussed PTSD:

The primary synptom of posttraumatic stress disorder
has to do with anxiety. Anxiety that is associated with
fears, somewhat to sonme extent rational fears, to sone
extent irrational fears, particularly fears that are in
sone way associated with a prior trauma which a person
has experienced. So that for exanple if the trauma is a
sexual traumm, they may have hei ghtened fears about
situations where there is sexual tension or sexual

behavi or.
They have a tendency to both be obsessed, if you
will, by those fears and concerns and at the sanme tine

wi sh to escape from and avoid thoughts of those fears and
concerns. This is one of the reasons that substance
abuse is quite common in these individuals. Sleep
di stur bances are conmon.
(PC-R 4174-5).
Dr. Maher identified the primary trauma for M. Davis as
t he anal rape by his brother (PC-R 4175). Additionally, M.
Davi s’ abusive environnent contributed to causing the nental

illness (PC-R 4176). Dr. Maher explained that the trauma of
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t he anal rape was conpounded and intensified by Tracy Davis’
rejection of M. Davis follow ng the event, particularly
because M. Davis | ooked up to Tracy (PC-R 4180-1). Dr.
Maher al so explained that M. Davis' fears were of honpbsexua
i ssues and feelings (PC-R 4183). Dr. Maher indicated that

t he background records supported his identification of M.
Davi s’ fears.

The fact that M. Davis believed that the victimwas
honosexual “woul d have raised his general |evel of tension and
anxiety” (PC-R 4195). *“It would have made hi m both di sdai n
the victimand experience fear and concern that the victim
m ght hurt hini (PC-R 4195). Dr. Mher testified that M.
Davis is exceptionally sensitive to issues of being seen as
the target of honpbsexual interest (PC-R 4198).

Dr. Maher al so expl ai ned that pol ysubstance abuse neant
that as a kid, M. Davis used a |lot of different drugs and
devel oped a psychol ogi cal and physi ol ogi cal dependence on
them including alcohol (PC-R 4172-3).

Dr. Maher concluded that M. Davis suffered from PTSD at
the time of the crinme (PC-R 4187). He also believed that due
to M. Davis’ nental state, M. Davis was under the influence
of an extreme mental or enotional disturbance at the tine of
the crime (PC-R 4186). Dr. Maher also found that M. Davis’
capacity to appreciate the crimnality of his conduct or to
conform his conduct with the requirenments of |aw was

substantially inmpaired (PC-R 4186).
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Dr. Maher opined that M. Davis’ childhood woul d be very
relevant to the penalty phase in order to explain M. Davis’
behavi or on the day of the crime (PC-R 4188). He stated:
“Hi s sexual history is specifically relevant with regard to
the issues of his feelings about honmpbsexual interactions. And
t he substance abuse problens, even independent of any
connection to other issues | think are also relevant” (PC-R
4188) .

Dr. Maher did not believe that the cold, cal cul ated and
prenmedi t ated aggravator was established in this case because
t he PTSD and chroni c substance dependence, “separately and
i ndependently had an affect to dimnish and inpair” his
capacity to preneditate (PC-R 4193-4). |In fact, Dr. Maher
testified that M. Davis did not have the capacity to
premeditate the nmurder at all (PC-R 4194). Dr. Maher stated
that quite sinply M. Davis could not ask hinmself, “do | want
to kill this individual or not and then nmake a decision to do
so” (PC-R 4194).

Dr. Maher found that Dr. Diffendale s report contained
val uabl e evidence (PC-R 4234). Dr. Maher also testified that
the Diffendale report supported his conclusions (PC-R 4235).

The State presented the testinmony of Dr. Sidney Merin who
di sagreed with much of Dr. Maher’s testinony. Dr. Merin
evaluated M. Davis a few days before the evidentiary hearing
(PC-R 4593). Dr. Merin nmet with M. Davis and performed sone

psychol ogi cal testing; he also reviewed some of the background
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records obtained at the time of trial (PC-R 4594).

Dr. Merin found that M. Davis’ test results illustrated
that M. Davis is an individual who acts “inpul sively”, and
who is emotionally |less mature (PC-R. 4624). Dr. Merin
testified: “These are often individuals who had sonme degree if
agitated, where they find thenselves frustrated. There is
m nor el evation on the PA scale which often has to do with a
sense of suspiciousness, distrust, msinterpreting the notives
of other people, and in that nmanner they often get thensel ves
in trouble” (PC-R 4624-5). Further, Dr. Merin testified:

He reveal s on certain other scales, content scal es
whi ch are not the ten clinical scales, sonme degree of

anxi ety, some depression, a little bit of obsessiveness,

Lﬁg{ly probl ens whi ch apparently were significant for

* k%

He’s al so high on the scale that’s referred to as
the PK scale. That is sonetinmes msinterpreted as being
a posttraumatic disorder scale. You have to be very,
very careful with that scale, because it in fact does not
determine in and of itself the presence of PTSD,

posttraumati c stress disorder. 1In fact the itenms on that
scal e are very obvious with respect on revealing certain
pr obl ens.

(PC-R 4628).

Li ke Dr. Maher, Dr. Merin concluded that M. Davis
suffered from an axis one di sorder of polysubstance abuse (PC-
R. 4656). Dr. Merin believed that M. Davis has psychol ogi cal
problens (PC-R 4740). |Indeed, Dr. Merin's initial opinion
was:

This rage at the tine of the killing represented the
cunul ative affects of years of abuse, drinking and drug

use. The nunerous stabs (sic) of the victimserved to
drain off hate, rage, and bitterness, accunul ated
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regarding famly and the worl d.
(PC-R. 4728, 4797).

However, despite the test results indicating anxiety and
depression, Dr. Merin also testified that he did not believe
that M. Davis suffered from PTSD (PC-R. 4657, 4736, 4739).
| nstead he believed that M. Davis suffered froma personality
di sorder, not otherw se specified (PC-R 4658-9). Dr. Merin
did not believe that M. Davis suffered from PTSD because he
did not feel that the anal rape at 6 years old by his brother
was traumati c:

A: You have to factor into that, despite what you’ ve
i ndi cated here just a nonent ago, whether it’s traumatic,
whet her it was horrible for him whether it disrupted him
right at that point regarding the incident itself, and
hi storically or the information | had is that it did not.

Q So being anally raped when you're six or seven
years old would not be a traumatic event?

A: Not necessarily. If you grow up in a
dysfunctional fam |y where nobody is certain of when
you’' re going to have some sort of discipline and things
are chaotic with one or both of the parents and sonet hing
of that nature happens, you're in an environment where
that may be sonething that may not be particularly rare,
especially, if he admred his brother.

Q WwWell, couldn’t it in fact be nore traumatic,
because it was conm ng from soneone who he | ooked up to
and who he idolized?

A: No.

Q No, okay.

A It’s unlikely. He liked his brother. He wanted
to nmodel hinself after his brother. His brother was his
idol, therefore; let my brother do whatever he wants.

Q Can a six-year-old or seven-year-old consent to
bei ng anally raped?
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A: They can say yes and they can avoid crying. They
can also run in and tell nomry and daddy that Tracy did
this to nme, but he didn't.

Q - children who are sexually nol ested, do they
al ways come forward with the facts surrounding the sexua
abuse?

A: No, not at all. In fact, as for exanple, a child
who nmay be sexually nolested, a little girl by grandpa or
an uncle, after that if it goes against their grain, if
it strikes their conscience as being i nappropriate, they

avoid that individual. They stay away fromthem They
don’t go over to grandpa’s house, they don’t go over to
uncle’s house. And very often they will tell a parent,
but equally often they won't.

They’ || show sone sort of behavi or that woul d

indicate an alert adult that they have some problemwth
a particular adult.

Q So, because he liked his brother, it wasn't
traumatic for himto be anally raped at the age of six?

A: He went back to his brother. He may have had
some effect of this, some adverse effect, but it
certainly didn’t last long on the basis of his own
st at enent .

Q Do you think he enjoyed it, being anally raped at
t he age of six?

A: 1 don’t know whether he enjoyed it. Al | know
is what | | earned and that is he went back to his
br ot her. Hi s brother was his idol. He, on the basis of
that he apparently did not mnd it. He never told

anybody about it.

Q So if you don't tell people about [it] you don’t
mnd it?

A: Oh, no, that's stretching it.

Q If you don’t tell people and you go back to the
person who is the assailant, then you dont mnd it?

A: Well, you decrease the prospect that you really
m nded it.
Q Does a six or seven year old know — I nean would

t hey know what to — what that was even all about? Wuld
t hey understand what happened to thent
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A: Well they understand that they have been anally
assaulted and they may well understand by that age,
certainly understand that that is really a no-no, but in
his particular environnent, again he may not have m nded
it as evidenced by the fact that he went back.

Now, very often that nmay occur to a young child, but
it doesn’t become neaningful to them wuntil perhaps they
nove i nto adol escence a 12, 13, 14 years of age and | ook
back and say, oh, now I know what happened.

Q So could his traumatic sort of feeling trauma
about it then come back to himwhen he turns 12 or 13
years old and turns to severe drug and al cohol abuse?

A: Very often it does conme back at that tinme. It
doesn’t necessarily come back. |’m suggesting that it’'s
at that age, that they often place a value or an
interpretation on the behavior that occurred back at six
or seven years of age, but by that tinme they're into a
hal f - a-dozen ot her things which then dissipates whatever
concerns, whatever worries they have about it.

* * *

Q Let’s tal k about physical violence. Does a child

who gets physically abused necessarily avoid the abuser?

A. Have a | ot of anxiety about getting around the
abuser and very often avoid it, exactly the way M. Davis
did. Recall, he would get out of the house as often as
he could. He would stay away. He would run away from
home. He would do all sorts of things to avoid being
t here.

Q So, in fact, the trauma he suffered did nmanifest
itsel f?

A: VWhat traumm?

Q The anal rape manifested itself; is that what
you’ re sayi ng?

A: You are attaching the word “trauma” to it. |I'm
not. It’s an incident that occurred to himand as we

|l ook at it as reasonable, logical adults it should be
trauma, but it may not have been traumatic to him

Q WwWell, if it wasn’t traumatic, then why would it
result in turning to drugs and al cohol, avoiding the home
as nmuch as possible? | nean why would it do that to hinP

A. You' re attaching, in nmy opinion, an erroneous
result of that. He didn’t run away from home because of
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the assault. He ran away from home and he stayed away
from home because of the behavior of his father.

Q Well, could he have suffered trauma from physica
abuse, then?

A: He coul d have.

Q Perhaps we’'re just arguing the wong traum?
(PC-R 4763-9). Dr. Merin did not believe that the anal rape
was an adequate enough trauma to support a PTSD di agnosis (PC-
R. 4781, 4784). In fact, Dr. Merin believed that for Mark
Davis being anally raped by his brother when he was 6 years
old “was anot her day at the ranch” (PC-R 4796).

John Thor White was M. Davis’ trial attorney (PC-R
4246). At the tinme he was appointed to represent M. Davis,
in October 1986, he had just finished the capital trial of
Kaysi e Dudl ey (PC-R. 4254). The jury recommended death in
Dudl ey, but the judge did not sentence her until the week that
M. Davis was sentenced to death. M. Wiite's billing
statenment reflected that he spent a total of 134 hours worKking
on M. Davis' case — 63 of those hours in court. Thus, trial
counsel spent only 71 hours, under two weeks, preparing and
investigating M. Davis' case. M. Wiite also believed that
the only time assigned to penalty phase investigation occurred
the night before the penalty phase (PC-R. 4274-5).

M. White testified that he focused nost of his energies
in M. Davis’ case on the guilt phase (PC-R 4263). His
dom nant strategy at the penalty phase was to “put before the

jury the defendant’s — the circunstances of his very troubled
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upbringing” (PC-R 4364). M. VWite believed that he had an
affirmative duty to provide mtigating evidence (PC-R 4372-
3).

M. White testified: “I can tell you the intention was to
call the defendant’s nother as our penalty phase wi tness. |
don’t recall any other individual being contenplated on behalf
of the defendant” (PC-R. 4274). M. Wiite also testified that
he chose M. Davis’ nother because he believed she had
know edge about his background (PC-R 4280-1). M. Wiite also
stated that he believed that the jury would have been noved by
Ms. Davis’' testinony; “whenever | thought of Mark Davis’
nmot her | thought of apple pie” (PC-R 4513).

M. White admtted, and his billing statenment refl ected
that his interviewwith M. Davis nother occurred after the
jury returned a verdict of guilty, the day before the penalty
phase was scheduled to begin (PC-R 4276-7). M. Wite did
not have an investigator assisting him (PC-R 4279). M.
White did not speak to any other mtigation w tness (PC-R
4282, 4339).

M. White did not travel to Pekin, Illinois to interview
M. Davis’ famly (PC-R 4269), but he was interested in
i nformati on about M. Davis’ upbringing (PC-R 4279). M.
White did not obtain any background records hinmself (PC-R
4334) .

M. Wiite wanted information to rebut the cold,

cal cul ated and preneditated aggravator (PC-R. 4306), but he
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also felt that he had enough evi dence about intoxication (PC-
R 4307).

In regards to Dr. Diffendale, M. VWhite could not recall
when the doctor was appoi nted or when he received his report:

r If the record reflected that on January 8, 1987
that you filed a notion for appointnment -

A: Okay.

Q - of the doctor, would that -

A: That’'s probably -

Q — be consistent with your recollection?

A: No really, 1'lIl buy into that.

MR. MARTI N. Excuse nme, what? January 8 of ‘877

We're tal king four days before trial. | don't
under st and.

* * *
MR. MARTIN:. . . . It’s still four days before, for
the doctor to do that. |'m concerned that we m ght be

m sreadi ng that.

(PC-R. 4317-8). Like the Assistant State Attorney, M. Wite
did not think it was good practice to obtain an expert’s
opi nion the day before trial (PC-R 4506).

M. White also did not believe that there was anything
useful in M. Davis background records that were collected by
the Public Defender’'s Ofice (PC-R 4327). But, M. Wite
conceded that drug overdoses and suicide attenpts at a young
age may be mtigating (PC-R 4327), because they woul d
i ndicate that something was wong (PC-R 4329). M. Wite
al so believed that the econom c status of the famly and the

fact that M. Davis suffered from physical and enotional abuse
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by his father would be mtigating evidence (PC-R 4329).
Additionally, M. VWhite testified that M. Davis’ history of
drug and al cohol abuse, and his drinking on the day of the
crime could constitute mtigation (PC-R 4498).

During his testinony, while being confronted with the
fact that the jury heard al nost nothing about M. Davis’
background, trial counsel stated that M. Davis did not want
mtigating evidence presented (PC-R 4330). M. Wite
testified that M. Davis wanted the electric chair (PC-R
4330) .

Further, contrary to Betty Davis’ testinony, M. Wite
testified that Ms. Davis was worried that she nay say
sonet hing that woul d cause her son to receive the death
penalty, therefore she did not want to testify (PC-R 4331).
M. Wite stated that he and M. Davis decided that M. Davis
woul d testify instead (PC-R 4331), despite the fact that he
believed that this idea would result in a death sentence (PC-
R. 4332). Nonetheless, M. Wite proposed this idea (PC-R
4336). M. Vhite clained:

| mean it was his choice. W discussed it together.

That’s the direction he wanted to go. | already told

you, you know, his position was |’ m going to get death.

That’s fine. I1’mgoing to do 10 or 11 years. That's all

| want. | nean, that’s alnopst his exact words.
(PC-R 4333). M. Wite was al so asked:

Q And if there were witnesses with mtigation,
other relatives, that could have — that had nore

information on M. Davis that the nother had and they had
been in town, would you have wanted to use thenf?
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A: Probably yes.

Q You certainly weren't |locked in to just using
Mark Davis if there were other wi tnesses avail abl e?

A: Correct.
(PC-R. 4358).

M. White acknowl edged that he had made a st at enment
following the jury’s recommendati on of deat h:

Juries may decide guilt and recomrend puni shnment but

sentenci ngs are done before judges, there's no sense in

putting on "the dog and pony show. "
(Def. Ex. 35). Additionally, M. Wiite stated: “This was a
guy who nothing nice could be said about him He didn't fall
off a swing when he was a kid, he had no history of nental
probl ens and he had spent 13 years in juvenile halls or
prison.” (Def. Ex. 35).

M. White did not think that Dr. Diffendale's report was
favorabl e; he believed that the report showed M. Davis in a
negative light (PC-R 4337). But M. VWhite admtted that the
information in the report “seened to dove tail with the facts
in this case” (PC-R 4432-3). M. VWiite could not recall if
he asked Dr. Diffendale to render an opinion regarding the
statutory nental health mtigators (PC-R 4496). However, M.
VWite [ater conceded that the information about M. Davis
“losing it” could be mtigating (PC-R 4503).

M. White did not put on any evidence or submt any
menor andum for the sentencing hearing (PC-R 4517).

As to guilt phase, M. VWhite testified that he generally
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just relied on arguing that the State had not net its burden
(PC-R 4291). M. Wiite testified that he did not think that
the case was conplex (PC-R 4394). Specifically, M. Wite
testified:

A: One thing that | tried to do or I did was bring
out the fact that the victimhad semen in his anus. The
reason for that was to sort or maybe reduce to a snal
degree synpathy or conpassion that perhaps the jury m ght
ot herwi se have had for the victim

Q You felt that the victimshould somehow — t hey
shoul d have | ess conpassion for the victinf

A: Well, just, you know, show ng that he wasn’t this
perfect person. That he was, you know, he had been
drinking hard. He had noved into this sleazy apartnent
conpl ex. He may have had a honosexual relationship with
sonebody .

(PC-R 4296).

After an evening of reflection, M. Wite anended his
theory of the case and testified that he wanted to make M.
Davi s’ confession believable (PC-R 4312).°

VWile M. Wiite wanted intoxication to be in evidence
(PC-R. 4297), and he believed it was a “very viable defense”
(PC-R. 4313), he believed that he “significantly devel oped”
issues relating to intoxication with the State’s w tnesses and
that he did not want to give up the last closing argunent (PC-
R. 4294). However, M. VWhite admtted that he did not speak

to several wi tnesses (PC-R 4295).

Regardi ng intoxication, Rieck's pre-trial statenments

SHowever, it was inpossible to nmake the confession
“bel i eveabl e” when trial counsel abandoned self defense. See
R 1431.
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contradicted her trial testimony. |In her initial statenent,
taken by Det. Rhodes at the crine scene, Rieck reported that
M. Davis drank heavily the day of the crime(Def. Ex. 5).
More inportantly, during her taped statement Rieck admtted
t hat when M. Davis entered her apartnent between el even-
thirty and m dni ght she thought he was drunk (Def. Ex. 4).

Castl e al so gave several pre-trial statenents which were
not utilized at trial, all of which contradicted her trial
testinmony. The State described Castle's statenent in a
sumary:

[ S] he al so observed defendant go to the bar next door on

foot at about 4:00, he was gone several hours. He went

al one. When he got back at about 6-6:30, he wanted nore

beer, he appeared hyper, his eyes were glassy and gl ared,

he stared, she believed he was drunk."
(Def. Ex. 13). Furthernore, Castle also told the State that
she saw M. Davis at 10:30 p.m and she described M. Davis as
acting "real drunk" (Def. Ex. 13).

Police reports and notes produced by the State were al so
i ntroduced at the evidentiary hearing. d enda South was
interviewed several tinmes by | aw enforcenent. Each tinme she
mai nt ai ned that M. Davis was intoxicated throughout the day
of the crinme. South provided a taped statenment in which she
told the investigator ("RR"):

RR: Okay, were they drinking at this tinme?

GS: They were drunk.

RR: They were drunk? Had you seen them drinking any at

all during the day?

GS: | didn't see themdrinking, but they could barely

waik, t hey were so drunk.
RR: Ckay, when you say they were drunk, were, was his
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speech slurred or something that indicated to you that he

was drunk, couldn't stand up, they were staggering?

GS: Ah, they just couldn't walk . :

(Def. Ex. 2). Additionally, George Lee and Jean Born saw M.
Davis during the evening hours of July 1st. Both w tnesses
told the detectives that M. Davis drank quite a few drinks
while at the bar and he appeared to be drunk (Def. Exs. 5 &
6) .

Carl Kearney, Rieck's boyfriend, also nade a statenent
contradicting Rieck's trial testinony, when he told the police
that when M. Davis entered his room around el even-thirty or
m dni ght, M. Davis was drunk (Def. Ex. 11).

At the hearing the State pointed out that M. White may
not have received sone of the inconsistent statenments in the
case:

Q And back in 1985, 86, and 87, do you recall that
that particular time the |aw regarding police reports was
that the state was allowed to Ml lerize police reports,
do you recall that?

A: Yes.

Q You would actually get police reports with big
hol es or chunks cut out or taped off, correct?

A Yes.
(PC-R 4411-2). Again, the State inquired:

Q . . . We discussed the fact that as far as the
police reports were concerned they were Ml erized,
correct?

A. | believe so.

Q So you would not have had whatever statenments she
made in the police reports, correct, because they were
verbatim They woul d have been cut out by the State?
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A: If they were nonverbatimthey probably woul d not
be in there.

(PC-R 4474-5).
As to the Diffendale report, M. Wite did not think the

report would be hel pful at the guilt phase, but he did

acknow edge that “lI get the inpression that the doctor felt
t hat maybe indeed this was not preneditated . . . 7 (PC-R
4450-1).

At the hearing M. White also addressed M. Davis’ status
at trial; he explained that “the fact that [ M. Davis] had
| egally recogni zed as co-counsel to me froma practica
standpoint had very little nmeaning. |t neant that, at |east
arguably he had the right to file pleadings and sonme things
like that” (PC-R 4341). M. Wite did not feel that M.
Davi s had any higher status than that of a client and he did
not treat M. Davis as co-counsel (PC-R 4342-3).

M. Wite also testified that he would have wanted facts
of any deals with the witnesses (PC-R 4344). |In that regard,
Stevens testified at the hearing that he net with the State
about M. Davis’ case (PC-R 4545), and at that tinme, he was
trying to get out of jail (PC-R 4552).

Prior to testifying, Stevens spoke to the State about
hel ping himreinstate his gain time (PC-R 4548), and the
State told Stevens that “they would see what they could do”
(PC-R. 4550). In fact, following the trial, the State sent a

|l etter, dated January 29, 1987, to the Adult Services Program

47



Director:

Shannon Stevens was recently sentenced in our
Circuit to a year and a day in the Departnment of
Corrections for an escape fromthe Departnment of
Corrections in May of 1986. While he was being held in

the Pinellas County Jail, he obtained informtion about
two other County Jail Inmates who were charged with first
degree nurder. M. Stevens contacted our Ofice,

cooperated fully, and ultimately testified in both nurder
trials. The information he provided was very benefici al
to these cases.

I n speaking with Shannon Stevens, he indicated that

because of this escape charge he will | ose any gain tine
he may have accunul ated on his forner DOC sentence. In
l'ight of his cooperation, |I told M. Stevens our O fice

woul d request the Departnent of Corrections to retain, if

at all possible, any gain time he has accrued. W would

appreci ate any consi deration you can give in this matter.
(Def. Ex. 17).

Gary Dol an and Kenneth Gardner were also willing to
provide information to the State in return for benefits.

Dol an was incarcerated with M. Davis at the jail for a
few nonths in 1986 (PC-R 3855). M. Davis discussed his case
with Dol an, but he always nmmai ntained that the victi mmnmade a
sexual advance to him (PC-R 3857). M. Davis also always
told Dolan that he and the victimwere drinking (PC-R 3857).

Dol an was told by the State that the State was interested
in informati on about M. Davis case (PC-R 3859). Dol an
testified that the State inplied that he would be rewarded for
information that was hel pful to the State’s cause (PC-R
3863). Additionally, after speaking to the State about M.
Davi s’ case, Dol an knew that the State wanted “certain things

brought out” (PC-R. 3863), and believed that the State wanted
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i nformati on about a robbery (PC-R 3864). Dol an was noved out
of M. Davis’ cell and was unable to gain any nore information
fromhim (PC-R 3865).

Dol an testified that M. Davis never discussed escape
attempts with him but was present when Dol an i nforned others
of his plans to escape (PC-R. 3868-9). Dol an al so expl ai ned
that M. Davis got upset when inmates referred to them as
their “boy”, because it inplied a honpbsexual relationship (PC-
R. 3870).

Gardner also net M. Davis when Gardner received a new
trial and was sent back to the jail (PC-R 4035). M. Davis
di scussed his case (PC-R 4036), but he was al ways consi stent
about the fact that the victimmade a sexual advance. Gardner
met with the State and he asked if he knew anythi ng about M.
Davis’ case (PC-R. 4029). The State asked himif he could
find out nore (PC-R 4040).

Gardner did not want to go back to death row and he was
willing to do anything to nmake sure that he would receive a
life sentence (PC-R 4038). He lied during the deposition in
M. Davis’' case and testified to what the State wanted himto
say (PC-R 4046, Def. Ex. 15).

Gardner testified that Stevens told Gardner that he was
going to testify against M. Davis in order to get a deal (PC-
R 4048).

SUMVARY OF ARGUMENT

Mark Davis’ trial attorney expended a total of 71 hours
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preparing for his capital trial. No preparation for penalty
phase was conducted prior to the comencenent of trial. In
fact, trial counsel had the attitude that there was “no sense
in putting on the dog and pony show' because there was nothing
nice to say about his client. VWhile “nice” information can
certainly be mtigating, M. Davis’ background provided much
nore conpelling mtigation which would have expl ai ned nmuch
about himas a person and much about the crine.

The background information was readily available in
docunment s obtai ned by the Public Defender’s O fice, through
M. Davis and his famly, and within Dr. Diffendale s report.
The smal|l amount of mitigation the trial attorney did discover
he failed to place before the jury or judge.

To compound matters, trial counsel failed to interview
w tnesses regarding M. Davis’ intoxication on the day and
evening of the crinme. Trial counsel failed to interview a
single witness for guilt phase. Instead, he relied upon the
State to provide witness statenents which he used to cross
exam ne the State’'s witnesses. However, the State w thheld
ot her statenments in police reports and sunmari es whi ch woul d
have further inpeached the State’s witnesses and provided
trial counsel with witnesses to corroborate M. Davis’
st at enent .

The State also withheld information regarding M. Davis’
prior juvenile adjudication for attenpted robbery. Initially,

the State conceded that the prior adjudication was a juvenile
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of fense, but the State argued that they were allowed to
present the prior juvenile adjudication to the jury, and they
did. The State presented the court records regarding the

adj udi cation and al so presented the testinony of the
investigating O ficer, Oficer Sal non.

Later, at the sentencing hearing the State reversed their
position and clained that the conviction was an adult fel ony
conviction. The State presented the testinony of Scott
Hopki ns, an investigator fromthe State Attorney’'s O fice, who
testified that several people had told himthat the offense
resulted in an adult conviction. The State knew this
testinmony to be false.

No adversarial testing occurred at either the guilt or
penalty phase of M. Davis' capital trial. Confidence is
underm ned in both the verdict and sentence. Relief is

war r ant ed.

51



ARGUMENT
ARGUMENT |

THE Cl RCU T COURT ERRED | N DENYI NG MR. DAVI S | NEFFECTI VE

ASS|I STANCE OF COUNSEL AT THE PENALTY PHASE CLAIM MR

DAVI S FI FTH, SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS

WERE VI OLATED.

A. DEFI Cl ENT PERFORMANCE

M. Davis' trial counsel failed in his duty to provide
effective legal representation for his client at the penalty
phase. There was a wealth of mtigation that trial counsel
never presented because his inadequate investigation failed to
di scover it. What mtigation he did know of, he never
presented. As a result, M. Davis was deprived of the full
i npact of substantial and conpelling statutory and
nonstatutory mtigating evidence.

Trial counsel’s theory of penalty phase is reflected
when, on the day that the jury recomrended that M. Davis be
sentenced to death, counsel remarked:

Juries may decide guilt and recomrend puni shnment but

sentenci ngs are done before judges, there's no sense in

putting on "the dog and pony show. "
(Def. Ex. 35)(enphasis added). Trial counsel also comrented
that there was nothing “nice” to say about M. Davis (Def. Ex.
35).

It is no wonder that trial counsel only began to prepare
for the penalty phase after the jury found M. Davis guilty of

first degree nmurder when he believed that the jury served such

an uninportant role in the sentencing process and that he was
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only looking for “nice” information. Likewise, it is
undi sput ed that counsel retained a nental health expert 6 days
before trial and received his report the day before trial
(Def. Ex. 1). Trial counsel’s billing records reflect that,
at a maxi mum trial counsel spent less than 11 hours preparing
for the penalty phase (Def. Ex. 32). His investigation
i ncluded speaking to his client. He also interviewed his
client’s nother and net with Dr. Diffendal e, both the day
bef ore penalty phase (Def. Ex. 32).
In fact, M. White testified at the evidentiary hearing
t hat he focused his energies on M. Davis’ guilt phase and
that he may have told M. Davis’ nother that M. Davis was
going to receive the death penalty (PC-R 4263).7 Most
inportantly, M. White's “investigation” cannot be deened
reasonabl e because he admtted that he never even contenpl ated
calling any one other than M. Davis’ nother to testify (PC-R
4274) .
The | ower court excused trial counsel’s |ack of
i nvestigation by finding:
To sumup so far, the Court finds that the trial counsel
did an adequate investigation into the defendant’s
background. The testinony of the witnesses at the

evidentiary hearing contained no information not
substantially known to trial counsel. Therefore, he can

Throughout M. White’'s testinony, he nade clear that he
had no hope that M. Davis could receive a |ife sentence and
that he personally believed that M. Davis should be sentenced
to death for his crine. It is necessary to keep tri al
counsel s personal feelings in m nd when evaluating his
performance.
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not be said to have conducted a deficient investigation

into the defendant’s background to establish mtigating

evidence. Trial counsel selected the best possible

wi tness, the defendant’s nmother, to testify to the jury

about the defendant’s upbringing.

(PC-R. 2924). However, the testinony and exhibits presented
at the evidentiary hearing denonstrate that trial counsel did
not conduct an adequate investigation.

Trial counsel nmay have had general know edge about M.
Davi s’ background, indeed M. Davis provided informtion about
hi msel f, including that he was abused by his father and was a
drug addi ct and alcoholic. But, trial counsel failed to
uncover the details, chronology or story about M. Davis’
life. Had he thoroughly interviewed M. Davis, his immedate
fam |y menbers and friends he would have realized that nore
inportantly than finding something “nice” to say about M.
Davi s, he could present the jury with the conpelling picture
of M. Davis’ tragic |ife.® Further, by interview ng M.
Davis’ famly menbers trial counsel would have | earned that

each one had different details to convey that M. Davis’

nmot her did not know. Such information would have provided the

8Trial counsel’s file includes several awards and
comendations that M. Davis achieved as a child (Def. Ex.
32). The docunents contain “nice” information about M.
Davis: his GED, his welding certificate, a certificate of
merit for his work on the school newspaper and a note fromhis
si xth grade teacher and newspaper advisor about his
assi stance, as well as other awards and report cards (Def. Ex.
32). None of these docunents or any testinony relating to
t hese docunents was introduced for the jury or judge's
consi derati on.
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basis for several non-statutory mtigators.

For example, M. Davis’ father admtted that he was a
horrible parent. He testified at the evidentiary hearing that
he was an al coholic who drank and ganbl ed his paycheck and
failed to provide for his famly (PC-R 3803). The inpact of
John Davis’ testinony and adm ssion, that he was very cruel to
his famly and a horrible parent, is unquantifiable.

Li kewi se, Tracy Davis’ acknow edgnent that he knew his
little brother idolized himand he “felt like [he] pulled him
into my world and ny world was filled with drugs, robbery,
crime” would have had a dramatic effect on the jury that was
charged with the duty to recommend whether M. Davis |ived or
died. Tracy Davis also admtted that when his brother was
only 6, he anally raped him (PC-R. 3826)

Also, M. Davis' sister, Shari, described how M. Davis
curled up on a ball on the end of her bed because his “nerves
were shot” and how as soon as her father arrived hone in the
eveni ng he woul d take out his anger on her brother (PC-R
3989).

Meri Blinn and Rick Hall, M. Davis' friends testified
that M. Davis started using drugs when he was still a child,
at 11 or 12 years of age, and they described how his drug and

al cohol habit progressed to a severe addiction (PC-R 3923-5).

VWhile M. Davis infornmed trial counsel of his father’s

brutality and his own problens with addiction, trial counsel

55



failed to delve any further into these topics which were
commonly recogni zed and known to establish mtigation. The

| ower court’s finding that trial counsel was aware of the
mtigation is not substantiated. Even w thout speaking to any
addi ti onal wi tnesses, had trial counsel conducted any

i nvestigation or reviewed any docunents he woul d have been
able to present evidence of the honme environment in which M.
Davis was raised. For instance, on Septenber 19, 1967, when
M. Davis was nearly four years old, his nother attenpted to
di vorce his father because the State of Illinois instructed
Ms. Davis that if she did not seek a divorce and renove her
children from her husband’ s custody, the children would be
taken into custody by the State (Def. Ex. 9F). The conpl ai nt
al | eged:

7a. That subsequent to the marriage, Defendant,
di sregarding his marriage vows, commenced the excessive
use of intoxicating liquors, and has since, and just
prior to the commencenent of this action, been guilty of
habi tual drunkenness for nmore than two years, and because
of this conduct on the Part of Defendant, Plaintiff has
ceased to live with Defendant as his wfe.

7b. That Defendant has been guilty of extreme and
repeated nental cruelty w thout cause or provocation . .

that on nunerous and di verse occasi ons Defendant, while

in an intoxicated condition, has struck the m nor
children of the parties hereto in the presence of their
not her, w thout cause or provocation on the part of said
children or Plaintiff, causing said children nmarks and
brui ses and pain and suffering by Defendant’s conti nued
course of abusive conduct toward Plaintiff and the four
m nor children of the parties hereto whereby she has
suffered | oss of weight, nental agitation and inpairnent
of health; that on or about the 15'" day of Septenber,
1967, Defendant admitted to Plaintiff that he commtted
adul tery .

(Def. Ex. 9F). An injunction was al so issued which prevented
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M. Davis’ father fromresiding with his famly (Def. Ex. 9F).
Li kewi se, M. Davis’ nedical records illustrated that at
the ages of 12 and 13 he overdosed on drugs and was taken to
t he energency room for treatnent (Def. Ex. 9A).° Around this
age he al so conpl ai ned of severe |eft-side headaches (Def. EXx.
9A) .
Had the wi tnesses testified at trial or the records been
i ntroduced, trial counsel could have told a story of an infant
who had no control when his father poured beer in his baby
bottle, and who, in his formative years, w tnessed and
experienced violence from an individual who was supposed to
| ove and support him Trial counsel could have described how
the instability of noving, being evicted and not having food
could affect a child. Trial counsel could have showed the
jury how a once happy-go-lucky child, who in fact saved
another child s life when he was 10, could turn into a

sui ci dal, depressed, drug addict and al coholic before he was

Contrary to the lower court’s finding, M. Davis’ nother
was unaware of the extent of drugs and al cohol her son was
consum ng. She believed that M. Davis nmay have been using
mari j uana when he was in high school, but she did not know
that he was actually addicted to neth-anphetam nes and ot her
pills and consunmed drugs and al cohol on a daily basis (PC-R
4119-20). Also, counsel cannot be said to have selected the
best witness when he did not interview any other potenti al
wi tnesses. In fact, Ms. Davis also testified that she was
unawar e that her husband beat and abused her son when she was
not hone (PC-R 4119-20). Wiile Ms. Davis would have nade a
conpel ling witness, other witnesses were necessary to provide
the jury with a conplete picture of M. Davis’ life.
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even a teenager.
This Court has held: “[A]ln attorney has a strict duty to
conduct a reasonable investigation of a defendant’s background

for possible mtigating evidence.” State v. Ri echmann, 777 So.

2d 342, 350 (Fla. 2000), quoting Rose v. State, 675 So. 2d

567, 571 (Fla. 1996). Trial counsel failed to discover many
of the details which established conpelling mtigation.

Furthernore, the |lower court found that M. Davis
thwarted trial counsel’s strategy of presenting the testinony
of M. Davis’ nother to the jury:

This Court finds that the decision not to put the

def endant’ s nother on the wi tness stand was the

def endant’ s voluntary choice. Trial counsel’s actions

were not deficient in failing to put the defendant’s

not her on the witness stand. Trial counsel had foll owed

t he proper course in investigating, selecting and

securing the witness. The fact that the witness failed

to testify was the result of the defendant’s voluntary
and rational decision.
(PC-R 2918-9).

At the evidentiary hearing, trial counsel mmintained that
his strategy was to present Ms. Davis’ testinony to the jury
because he believed she woul d make a good wi tness and coul d
relay the pertinent facts of M. Davis’ childhood (PC-R
4274). Trial counsel testified that Ms. Davis told himthat
she was afraid of testifying and therefore M. Davis made the
decision not to call his nother (PC-R 4330-1).

First, Betty Davis and Mary Jo Buchanan’s testinony
refutes trial counsel’s testinony that Ms. Davis did not want

to testify. Ms. Davis recalled that she was nervous about
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testifying but she never told M. White that she did not want
to testify (PC-R 4117). Likew se, Ms. Buchanan renenbered
that Ms. Davis believed that she was going to testify and she
never stated that she did not want to testify (PC-R 4553).
Second, it was not M. Davis’ decision about what
evi dence to present at the penalty phase. M. Davis did not
wai ve mtigation, therefore it was trial counsel’s
responsibility to nake the decisions about the mtigation to
present. As trial counsel admtted, he was certain that M.
Davis woul d receive the death penalty if he only presented M.
Davis’ testinony to the jury. Thus, such a decision was
unr easonabl e.
Third, M. VWhite s strategy of only calling Ms. Davis to
testify was also not reasonable. A trial attorney’ s strategy
is not reasonable where he fails to investigate and prepare.

See Wggins v. Smith, 539 U S. 510 (2003). M. VWhite did not

interview any other famly menber or mtigation witness (PC-R
4282, 4339). M. VWhite did not obtain any background
materials (PC-R 4334). In order for a trial attorney’s
strategy to be deened reasonable the attorney nust have the
know edge to make a reasoned deci sion.

Also, M. White's testinmony is not credible. Ms.
Buchanan was at the courthouse the norning of the penalty
phase. She was available and able to testify about M. Davis’
background. At the evidentiary hearing, trial counsel

adm tted:

59



Q And if there were witnesses with mtigation,
other relatives, that could have — that had nore
information on M. Davis that the nother had and they had
been in town, would you have wanted to use thenf?
A: Probably yes.
(PC-R. 4358). Yet, at the tine of trial, counsel apparently
failed to even consider presenting the testinmny of Ms.
Buchanan in lieu of M. Davis mother (PC-R 4274). 1lgnoring
potential w tnesses cannot be considered reasonabl e.

Trial counsel failed to challenge the prior violent
fel ony aggravator. Instead, trial counsel allowed the State
to present an inadm ssible juvenile adjudication as an
aggravator. At a mininmum trial counsel could have limted
t he i npact of the aggravator by presenting evidence of the
circunstances of the crine and rebutting O c. Sal non’s
testi nmony.

The juvenile attenpted arned robbery was of a grocery
store. Had counsel even conducted a cursory investigate in
preparation for the penalty phase, the jury would have | earned
that M. Davis and other nembers of his famly had in the past
commtted offenses in order to obtain food. Money at the
Davi s househol d was always tight as a result of the father's
al coholism This evidence could have greatly | essened the
prejudicial inpact of the evidence the state was able to
admt. Counsel's performance in preparing for and cross-

exam nation of this witness was deficient.

Al so, trial counsel failed to limt Ofc. Salnon's
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testinmony and allowed the jury to hear prejudicial evidence of
Ofc. Salnon’s description of the robbery which was certainly
out wei ghed the probative val ue above and beyond the fact of

M. Davis' adjudication. Any other facts of the crinme to
which Officer Salnmon testified were superfluous and prejudiced
M. Davis.

Trial counsel also failed to investigate and prepare the
mental health aspect of mtigation. At trial, counsel
obt ai ned an expert 6 days before trial was scheduled to begin
and received the report the day before trial (Def. Ex. 1).

The expert who did examine M. Davis was not asked to eval uate
himfor potential mtigating evidence (Def. Ex. 1). Dr.
Diffendale's report reflects that M. Davis was forthright and
provided mtigating information about his background (1d.).
When trial counsel received the report he indicated to the
trial court, contrary to his testinmony at the evidentiary
hearing that he intended on presenting the testinony of Dr.

Di ffendal e during the penalty phase of the trial (R 1157,
1313). Yet, he did not.

W thout realizing trial counsel’s contradictory
testinmony, the |l ower court found that: “After review ng the
[Di ffendal e] report this Court agrees with trial counsel’s
assessnment of the report. The bad does outwei gh the good.”
(PC-R. 2917). The court cited a section of Dr. Diffendale’'s
report in which he suggests that rehabilitati on may not be

possible within the constraints of the crimnal justice
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system © The | ower court concluded: “Since admtting the
report into evidence would |ikely have done nore harmt han
good, it was reasonable for trial counsel not to admt the
report”. (PC-R 2917). However, the lower court’s order is in
error. In Florida, future dangerousness or inability to
rehabilitate a capital defendant are inadm ssible aggravating
factors. Therefore, had trial counsel presented the testinony
of Dr. Diffendale, he could have excluded any reference to Dr.
Di ffendal e s opinion about M. Davis’ ability for
rehabilitation. At the same tinme, M. Wite could have
presented all of the “good” parts of Dr. Diffendal e s opinion,
including Dr. Diffendale s conclusion that: “The above factors
[detailing M. Davis’ |ife] conmbined make it quite possible
that the defendant did “lose it” once in a scuffle with the
victim . . .” (Def. Ex. 1). Dr. Diffendale s conclusion that
M. Davis “lost it” is extrenely relevant and hel pful to
establishing the statutory nmental health mtigators.
Furthernmore, Dr. Diffendale’ s report outlines several
recogni zed non-statutory mtigators, including: alcohol
consunption on the day of the crime, severe anxiety, child
abuse, poverty, having an alcoholic father, wi tnessing his

not her being abused, and drug addiction (ld.). Dr.

1The report itself denonstrates that M. Davis was denied
an adequate nmental health evaluation. Dr. Diffendale did not
understand or intend his report to consider mtigation,
statutory or nonstatutory. See Def. Ex. 1. Inadvertently, the
report is hel pful and includes statutory nental health and
nonstatutory mtigation.
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Di ffendal e s concl usi ons were rel evant and expl ai ned a great
deal about Mark Davis.

As to the mtigation contained in the report, the |ower
court stated: “It has been this Court’s experience that jurors
in Pinellas County do not always consider the daily ingestion
of illegal drugs to be mtigating, quite the contrary.” (PC-R
2920). First, the |l ower court cannot substitute it’s
judgenent for that of M. VWhite. M. White did not testify
that he nade a strategic decision to keep M. Davis’ drug
addi ction fromthe jury. Second, had M. Wite called Dr.
Diffendale to testify, Dr. Diffendale could have explained to
the jury that “[c]hildren of such famlies [like Mark Davi s]
grow up with | ower self-esteem and feelings of inadequacy.
Amphet am ne and al cohol, [Mark Davis’] drugs of choice, both
serve to enhance the user’s feelings of power and
effectiveness.” (Def. Ex. 1). Dr. Diffendale could have
expl ai ned who Mark Davis was and why he devel oped a
debilitating addiction to drugs and al cohol. Surely, a jury
woul d not fault a twelve year old boy for trying to escape his
horri bl e existence by turning to drugs and al cohol,
particul arly when M. Davis’ father supplied himw th beer
when he was only a baby. Finally, the |lower court’s order
fails to consider that this Court is responsible for review ng
every death sentence and conducting a proportionality review,
and has recogni zed drug and al cohol addiction as mtigating

evi dence. Therefore, even if M. White wanted to prevent the
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jury fromhearing this information, he was obligated to
present it at the sentencing hearing so that all of the
recogni zed statutory and non-statutory mtigation was in the
record for the direct appeal. M. Wiite testified that he had
no strategy in not presenting mtigating evidence at the
sentenci ng hearing (PC-R 4364).

Furthernmore, accepting Dr. Merin's opinion that the
report was “adequate” ignores the fact that |ike Dr.
Diffendale, Dr. Merin was retained a week before the
evidentiary hearing and did not conduct his evaluation until
two days before the hearing was scheduled to begin (PC-R
4587). Also, Dr. Merin did no nore than a cursory review, if
at all, of the vol um nous background materi als and changed his
opi nion after consulting with the State (PC-R 4580). Dr.
Merin’s opinions should have been given little, if any,
wei ght. However, even Dr. Merin found non-statutory
m tigating evidence, both nental health and background

evi dence. See Ragsdale v. State, 798 So. 2d 713 (Fla. 2001).

M. Davis' trial counsel also failed to present evidence
concerning M. Davis' good behavior during his previous
i ncarceration. This evidence would have rebutted the State’s

cross exam nation of M. Davis. Skipper v. South Carolina, 476

US 1 (1986).
Regar di ng the aggravating circunstances, defense counsel
failed to present evidence to negate the existence of the

“cold, calculated and preneditated state of m nd or evidence
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of justification. The court relied in part on the testinony
of a guilt phase witness to support this aggravating
circunstance. Counsel had failed to depose this crucial
witness. Guilt phase witnesses had previously stated that M.
Davi s was intoxicated on the night of this offense.

| nt oxi cati on underm nes any ability to formthe intent
necessary of this aggravator.

Additionally M. Davis could not formthe specific intent
required for the CCP aggravator because of the trauma
resulting fromhis nolestation and chil dhood abuse. M.
Davi s' action was the result of an inpulse to defend hinself
froma perceived assault and a reaction resulting from
previ ous abuse. A finding of noral and |egal justification
negates the finding of the "cold, calcul ated, preneditated”
aggravating circunstance.

This case is quite simlar to the recent Supreme Court

opinion in Wlliams v. Taylor, 529 U S. 362 (2000). In that

case, the Supreme Court agreed with the trial court that the
def endant, Terry WIIlians, received ineffective assistance of
counsel during the penalty phase. The Suprenme Court descri bed

the ineffective assi stance of counsel that M. WIIlians

recei ved:
The record establishes that counsel did not begin to
prepare for that phase of the proceeding until a week
before the trial (citations omtted). They failed to

conduct an investigation that would have uncovered

ext ensive records graphically describing WIIians'

ni ght mari sh chil dhood, not because of any strategic
calculation . . . . [h]lad they done so, the jury woul d
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have | earned that WIllians had been severely and

repeatedly beaten by his father . . . they failed to seek

prison records recording WIIlianms' comrendations . .

or the testinony of prison officials who described

WIlliams as anong the inmates "least likely to act in a

vi ol ent, dangerous or provocative way."

p. 30-34). Simlar inadequacies can be pointed to in the
representation that M. Davis received during the penalty
phase: Trial counsel spent only little time preparing for
penalty phase; trial counsel failed to conduct an
investigation into M. Davis' childhood, which would have
uncovered the abuse heaped upon by M. Davis' father; and
trial counsel failed to bring forth M. Davis' record of good
behavi or while in prison.

M. Davis’ trial attorney's performnce and
"investigation" cannot be deened reasonable. He failed to
speak to anyone other than M. Davis and his nmother. He did
not retain an investigator to travel to Pekin, Illinois to
speak to M. Davis’ famly nmenbers, friends and nei ghbors.
Additionally, trial counsel failed to collect or supply his
mental health expert with any information to assist himw th
his evaluation of M. Davis. Trial counsel’s cursory phone
interviewwith Ms. Davis, an enbarrassed, battered wi fe, was
unreasonable. In fact, Ms. Davis testified that when she
arrived in Tanpa, Florida, M. Wite spent very little tine

preparing her for her testinmny (PC-R 4114). M. Wite's

i nvestigation amobunted to no investigation at all. See Rose v.

State, 675 So. 2d 567 (Fla. 1996).
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B. PREJUDI CE

Def ense counsel failed to investigate, prepare and
present a case for life in the penalty phase and as a result,
nei ther the judge or jury was ever infornmed about the
m tigation which existed that they should have consi dered,
found and wei ghed in favor of a |life sentence.

In denying M. Davis’ claimthe | ower court ignored the
mtigation presented at the evidentiary hearing. For exanple,
the court found that M. Davis’ severe drug addiction would
not be mtigating in Pinellas County (PC-R 2920). However,
in form ng such a conclusion, the |ower court ignores the
testimony of M. White and the law. M. White testified that
t he drug overdoses and suicide attenpts docunmented in M.
Davi s’ records may be mitigating because they would indicate
t hat something was wong at an early age (PC-R 4329).

Al so, had trial counsel effectively prepared a nental
heal th expert, the expert could have expl ai ned how the tragic
ci rcunstances of M. Davis’ childhood and M. Davis’ nental
makeup, which included depression, drove himto use drugs and
al cohol at a very young age.

This Court has repeatedly stated that a defendant’s drug
and al cohol addiction may constitute strong mtigation. Mahn

v. State, 714 So. 2d 391, 400-1 (Fla. 1998); dark v. State,

609 So. 2d 513, 516 (Fla. 1992); Ross v. State, 474 So. 2d

1170, 1174 (Fla. 1985). The lower court’s refusal to consider

the evidence that M. Davis struggled with | ongstanding,
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severe addictions with methanphetam ne and al cohol is error.

The | ower court also discounted Tracy Davis’ testinony
and adm ssion that he influenced his brother to use drugs and
serve as a | ook-out when Tracy commtted crinmes and that he
anally raped his brother when Mark was only six.! The | ower
court found that Tracy Davis would not have been avail abl e at
the time of M. Davis’ trial (PC-R 2922). The court also
stated: “Tracy also testified that he and the defendant
engaged in drug and al cohol abuse and al so engaged in crinina
activity (burglary, robbery) together while growing up. A
jury would not necessarily viewthis as mtigation. 1In fact,
it mght very well reach the opposite conclusion.” (PC-R
2922).

Again, the |lower court ignored the testinmony and | aw.
Tracy Davis testified that before Mark Davis’ trial he resided
in Tennessee (PC-R. 3838). Mark wote Tracy during this tinme
period and Ms. Davis also kept in touch with her son Tracy
(PC-R. 3838-9). Tracy's famly knew how to reach him Al so,
Tracy knew that his nom planned on traveling to Florida for
his brother’s trial (PC-R 3839). Tracy Davis repeatedly
testified that despite any |egal problenms he had he woul d have
traveled to Florida to testify on behalf of his brother (PC-R

3840, 3841). He explained that his younger brother had

1Curiously, the lower court credited and relied on Dr.
Merin's testinmony in denying M. Davis relief, yet Dr. Merin
found the statenents and testinony regarding the anal rape to
be trustworthy.
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traveled to California once when he | earned that Tracy was
incarcerated there, and thus, he too would have been avail abl e
for his brother (PC-R 3841).

Li kewi se, the court ignored the fact that Tracy Davis
caused Mark to participate in Tracy’s crimnal activity and
use drugs at a young age. Had the jury known that many of M.
Davi s’ | egal problenms and his addictions stenmed from his
ol der brother’s encouragenent, whom he idolized, the jury
woul d not have held himresponsible for his behavior.?1?

As to M chael Davis’ testinony, the |ower court found:

that this w tness would not have been beneficial to the

def endant. Essentially, this witness grew up in the sane
househol d under the sane circunstances as the defendant.

And yet, he overcane this and established a stable life.

The jury would have contrasted this with the defendant’s

| ack of effort to overcone his circunstances.

(PC-R 2923-4). The lower court’s disregard of M chael Davis’
testinmony was in error.

At the evidentiary hearing, all of M. Davis’ siblings
testified. 1In fact, during the testinony of Sheri Uhl man,
Candace Lohnes and Tracy Davis, the State objected to
testinmony that reveal ed that the witnesses all suffered from

enmotional scars and struggled with the abuse and negl ect they

experienced during their chil dhoods. 13

2Trial counsel hinmself questioned M. Davis about his
prior crimnal conduct, yet he did nothing to mnimze M.
Davi s’ conduct by showi ng his mniml participation or explain
that Tracy “pulled” Mark into his world.

13Sheri Uhl man’s testinony that she became pregnant at a
very young age, was repeatedly involved in abusive
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M chael Davis expl ained that he was the first child and
therefore was the first child to | eave the famly house (PC-R
3965). Additionally, M chael explained that his father’s
abuse of his siblings worsened over the years and his father
was particularly abusive to Mark (PC-R 3974).

Furthernmore, even M chael Davis struggled in his adult
life, yet the lower court failed to consider this evidence.
(PC-R. 3201, Tab 23).

At trial, M. White presented the testinony of his client
and elicited testinony from M. Davis that he had been
confined to juvenile institutions for 4 - 5 years. M. Wite
asked M. Davis al nbst no questions about his famly or his

problens (R 1518-22). He failed to ask M. Davis a single

rel ati onshi ps and she had tried to commt suicide was objected
to by the State and sustained by the I ower court (PC-R 3995).
Candace Lohnes testified that she had been involved in several
abusive marriages and suffered from her chil dhood traumas (PC-
R. 4025). Tracy Davis testified that he was a recovering drug
addi ct and al coholic whose first marriage had failed due to
his inability to deal with the trauma of his chil dhood (PC-R
3835). M. Davis also testified that he had been sexually

mol ested by a neighbor and in his adult |ife was confronted
with a honbsexual advance and reacted violently (PC-R 3830).
Considering the I ower court’s ruling, the court oddly refused
to and did not consider the problenms that M. Davis’ siblings,
ot her than M chael, experienced in their adult |ives which
illustrated the traumas they suffered as children.

Considering that 4 out of 5 of the children had
difficulties and “unstable” adult |ives, even the | aw of
averages would argue that one may in fact have a fairly stable
life.
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guestion about his al cohol use on the day of the crine.?

Def ense counsel’s closing argunment was couched in
apol ogetic terns: "maybe |I'm wong, but it strikes ne that M.
Mark Davis is not totally nmorally bankrupt” (R 1571).

Def ense counsel conceded the existence of three
aggravating circunstances (R 1567) w thout the consent of M.
Davis (see also counsel's coments regarding the pecuniary
gai n aggravating circunstance, at T. 13), and allowed the jury
to be instructed on aggravators that did not apply to M.
Davi s’ case and were not found by the court. Defense counse
al so introduced a collateral crime during sentencing that had
not been offered by the state during either the guilt or
penalty phase (R 1569).

The court found four aggravating factors and no
mtigating circunstances (PC-R 2900). 1

Had trial counsel investigated he could have presented
the horrific background of Mark Davis. See Statenent of Facts,

supra. Additionally, Dr. Maher testified to statutory

M. Davis’ plea to the jury to spare his life
illustrates that trial counsel was not candid when he
testified that M. Davis wanted the electric chair.

Two of the aggravators on which the jury was instructed
and the trial court found were unconstitutionally vague,
however, trial counsel failed to object to the erroneous
instructions. Also, the prior violent felony aggravator was
based on an i nperm ssi bl e cont enporaneous conviction and a
juvenil e adjudication. Thus, the prior violent fel ony
aggravator was inmproper. O her aggravators were not found by
the court.
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mtigation and non-statutory mtigation regarding M. Davis'
mental health and background. Both the State’s expert and Dr.
Maher agree that at the tinme of the crime M. Davis suffered
froma recogni zed nmental disorder: Dr. Maher believed that M.
Davis suffered from Post-Traumatic Stress Disorder (PC-R
4169) and Dr. Merin believed that M. Davis suffered froma
personal ity disorder, not otherw se specified, but with
borderline features (PC-R 4656). Both Dr. Maher and Dr.
Merin diagnosed M. Davis with pol ysubstance abuse (PC-R
4169, 4656). Dr. Merin agreed that M. Davis’ test results
illustrated extrene anxi ety and indicated no sign of

mal i ngering (PC-R. 4736).1% \Wiile Dr. Merin and Dr. Maher

di sagreed as to part of the diagnosis, Dr. Merin adnmtted that
Dr. Maher’s opinion was reasonable (PC-R 4828-30).

Dr. Maher believed that at the tine of the crime M.

Davi s was under the influence of extrenme nental or enotional
di sturbance and that his capacity to appreciate the
crimnality of his conduct was inpaired (PC-R 4186).
Finally, Dr. Maher testified that there was evidence to rebut
t he presence of the "cold cal cul ated and preneditated"”
aggravating factor (PC-R 4187).

The | ower court conpletely ignored Dr. Maher’s testinony

and even ignored the fact that Dr. Merin found mtigation both

Dr. Merin found M. Davis’ recollection of his early
chil dhood nol estation credi ble, but believed that it did not
constitute a traumatic event for M. Davis because “it was
just another day at the ranch” for him (PC-R 4796).
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in M. Davis’ nental health and background.

Trial counsel's failure to present conpelling statutory
and non-statutory mtigation and failure to challenge the
aggravating circunstances prejudiced M. Davis. Had tri al
counsel investigated and prepared for the penalty there is no
guestion that the jury, which was split 8 to 4, would have
recommended a |life sentence. Relief is proper

ARGUMENT |

THE ClI RCU T COURT ERRED I N DENYI NG MR. DAVI S’ CLAI M THAT

H S RI GHT TO DUE PROCESS UNDER THE FOURTEENTH AMENDMENT

TO THE UNI TED STATES CONSTI TUTI ON AND HI S RI GHTS UNDER

THE FI FTH, SI XTH AND EI GHTH AMENDMENTS WERE VI OLATED,

BECAUSE THE STATE W THHELD EVI DENCE WHI CH WAS MATERI AL

AND EXCULPATORY | N NATURE AND/ OR PRESENTED FALSE

EVI DENCE.

In order to insure that a constitutionally sufficient
adversarial testing, and hence a fair trial, occur, certain
obl i gati ons are inposed upon the prosecuting attorney. The
prosecutor is required to disclose to the defense evidence

“that is both favorable to the accused and ‘material either to

guilt or punishment’”. United States v. Bagley, 473 U. S. 667,

674 (1985), quoting Brady v. Mryland, 373 U.S. 83, 87 (1963).

In Strickler v. Geene, 119 S.Ct. 1936, 1948 (1999), the
Suprenme Court reiterated the "special role played by the

Ameri can prosecutor”™ as one "whose interest . . . in a
crimnal prosecution is not that it shall win a case, but that

justice shall be done." See Hoffman v. State, 800 So. 2d 174

(Fla. 2001); State v. Huggins, 788 So. 2d 238 (Fla. 2001);

Rogers v. State, 782 So. 2d 373 (Fla. 2001). Excul patory and
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materi al evidence is evidence of a favorable character for the
def ense which creates a reasonable probability that the
outcone of the guilt and/or sentencing phase of the trial

woul d have been different. Garcia v. State, 622 So. 2d 1325,

1330-31 (Fla. 1993). “The question is not whether the

def endant would nore likely than not have received a different
verdict with the evidence, but whether in its absence he
received a fair trial, understood as a trial resulting in a

Kyles v. Whitley, 514 U. S. at

verdi ct worthy of confidence.

434;: Strickler v. Greene, 119 S,Ct. at 1952.

This Court has indicated that the question is whether the
St at e possessed excul patory “information” that it did not

reveal to the defendant. Young v. State, 739 So.2d 553 (Fla.

1999) .

“Courts should consider not only how the State’s suppression
of favorable information deprived the defendant of direct

rel evant evidence but also how it handi capped the defendant’s
ability to investigate or present other aspects of the case.”

Rogers v. State, 782 So. 2d at 385. This includes inpeachnment

present abl e t hrough cross-exam nati on chall engi ng the
“t horoughness and even good faith of the [police]

investigation.” Kyles v. Wiitley, 514 U S. at 446.

Upon his arrest in Illinois, M. Davis made a statenment
to | aw enforcenment that he had stabbed the victim He also
told the police that he and the victimhad been drinking

t hroughout the day and evening. M. Davis’ statenment was
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corroborated by several w tnesses who observed M. Davis on
the day of the crime and who provided statenents to the police
and | aw enforcenment in the days following the crime. At the
evidentiary hearing, trial counsel testified that he wanted to
pl ace M. Davis’ intoxication before the jury (PC-R 4952),
and at trial, the jury was instructed on voluntary

i ntoxication (R 1460-61).

At the evidentiary hearing, the State admtted that
police reports and statenments of w tnesses were not disclosed
to trial counsel

MR. MARTI N: Judge, back in 1987 there was a case
dealing with a discovery issue of what was required by
the State to provide in discovery and the | aw was that
the state only had to provide police reports that
cont ai ned observations of the police officer, defendant’s
statenent, verbatim statenments of w tnesses.

If it was non-verbatim if it was a summary of a
wi tness statenment, then it nmay be excised and back then

we actually cut it out and the defense attorney got
pi eces of paper with holes in it.

* * %

THE COURT: M. White would have gotten the sanitized
rat her than --

MR. MARTIN: That is correct, and what would have
been taken out is for exanple Kim Ri eck, on page one of
def ense exhi bit nunber six appears to be a non-verbatim
statenment of summary. . . He probably didn't get that.

(PC-R 4567).

As the State conceded, trial witness Rieck’s statenent to
police that was contained in Det. OBrien s July 3, 1985
report was not disclosed to trial counsel. Rieck testified at
trial that M. Davis gave her a ride to pick up her

boyfriend’ s car in the early evening, in his vehicle, and at
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that time M. Davis was not intoxicated (R 930-1). However,
her undi scl osed statenment indicates that she never told the
police that M. Davis had given her a ride the previous
evening or that he nmade any statement to her during the day
about getting the victimdrunk “to see what he could get out
of hin?. (Def. Ex. 6).

Furthernmore, the State did not provide the statements of
Jean Born and G enda South, which were also contained in the
report. Born had net M. Davis and the victimat a bar at
approximately 10:30 p.m the night of the crime. She told the
police that “they were both drunk”. (Def. Ex. 6).

Consistent with M. Davis’ statenent and the statenents
of the witnesses, South’s “M I lerized”, or undisclosed
statenment also placed M. Davis at the victims apartnment at
approximately 11:00 p.m (Def. Ex. 6). She clainmed that “they
were both drunk and tal king |oud” (Def. Ex. 6).

Li kewi se, nmuch of Det. Rhodes’ report, dated July 31,
1985, was withheld fromthe defense. The report contained
val uabl e evidence that South believed M. Davis was “unstable”
and “nuts” (Def. Ex. 5). Also, CGeorge Lee told the police
that he encountered M. Davis in a bar on the evening of July
1st, and he observed that M. Davis bought quite a few drinks
and was drinking (Def. Ex. 5). He believed that he |ast saw
M. Davis around m dni ght (Def. Ex. 5).

The State also failed to disclose statenents from

numer ous W tnesses contained in a “synopsis” (Def. Ex. 12).
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Castle’s statenent to the prosecutor conflicted with her trial
testinmony. Castle told the prosecutor: “She al so observed
def endant go to the bar next door on foot at about 4:00, he
was gone several hours. He went alone. Wen he got back at
about 6 - 6:30, he wanted nore beer, he appeared hyper, his
eyes were glassy and gl ared, he stared, she believed he was
drunk” (Def. Ex. 12).

The undi scl osed statenments and “synopsis,” included
statements from w tnesses who testified at trial. The
undi scl osed statenents, could have been used for inpeachnent
pur poses. The undi scl osed statenments corroborated M. Davis’
statenment to the police and woul d have assisted himin
establishing that he was drinking and intoxicated throughout
t he day and evening of the crine.

Despite the State’s admi ssion that the reports were
suppressed, the lower court held that M. Davis had not proved
his claim Rather, the court found: “A review of the trial
transcript reveals that the defendant’s trial counsel did
present evidence and argunent in support of his contention
that he was intoxicated at the time of the offense” (PC-R
2907). The lower court’s finding is not supported by the
evi dence introduced at M. Davis’ evidentiary hearing.

At trial, defense counsel did not call any witnesses to
testify about M. Davis’ |evel of intoxication. Instead,
counsel attenpted to inpeach Rieck and Castle with their

verbatim statements — the only statements trial counsel had in
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hi s possessi on.

Therefore, counsel was precluded from properly inpeaching
the witnesses to show that their statenents had evol ved from
the day following the crine when they both told the police
that M. Davis was drunk shortly before the crine occurred,
until the time of trial when the witnesses mnimzed M.

Davis’ |evel of intoxication and testified that he was able to
drive and did not appear intoxicated. Further, the w tnesses
added i nportant details to their trial testinony that were not
included in their initial statenments to | aw enforcenent. For
exanpl e, Castle added the statenent that M. Davis allegedly
told her that he was going to “do [the victim in”. Castle
was the only witness who testified in this regard. Likew se,
Ri eck added the testinony about M. Davis inform ng her that
he planned to “take the old man for what he could.” The "“non-
MIllerized” reports would have all owed counsel to introduce
the serious inconsistencies in Rieck and Castle’s trial

testi nony and show that the wi tnesses had been coached.!” See

Banks v. Dretke, 124 S.Ct. 1256, 1278 (2004).

7Castl e’ s inconsistencies were not confined to M. Davis’
i ntoxi cation. She changed other inportant details from her
statenment to her testinmony. For instance, who was with her in
t he apartnent when M. Davis cane to the door, what was said
and what happened were all different. Castle's testinony was
drastically nore unfavorable toward M. Davis. Either Castle
was coached to testify differently than her statenent or she
chose to testify nore unfavorably. Either way, the
i nconsi stencies were inportant to denonstrate her |ack of
credibility and bi as.
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In Cardona v. State, this Court found that the State

vi ol ated Brady by suppressing several w tness statenments
provided to the State and | aw enforcenent by Cardona’ s co-
def endant. 826 So. 2d 968 (2002). At issue were several
statenments which provided i npeachnment evidence. Id. 974. This
Court held: “[T]he fact that a witness is inpeached on ot her
matters does not necessarily render the additional inmpeachnment
cunul ative.” Id. Simlarly, while trial counsel attenpted to
i npeach Rieck and Castle regarding M. Davis' |evel of
i ntoxication, their undisclosed statenments woul d have provided
trial counsel with other matters for inpeachnment as well as
nore conpel ling i npeachnent evi dence on i ntoxication.
Additionally, the State admtted that it suppressed
statenments from several other w tnesses regarding M. Davis’
| evel of intoxication. Born, South, Lee, Kearney and Hubbard
all told the police that they interacted with M. Davis and
the victimon the night of the crime. AlIl of the w tnesses
of fered informati on about intoxication. |In fact, the effect
of all of the testinony is that M. Davis drank heavily
t hroughout the day and was observed to be drunk throughout the
af t ernoon, evening and night of the crime, including nmoments
before the crime when M. Davis spoke to Kearney and Rieck in
their notel room
The witnesses’ observations and inpression that M. Davis
was drunk not only further inmpeached the State’ s case and

Ri eck and Castle, but also supplied independent evidence which
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corroborated M. Davis’ statenent to the police.

Mor eover, the evidence of M. Davis’ intoxication was
al so material and excul patory to the penalty phase. Even the
State recogni zed the value M. Davis’ intoxication had on his
capacity to appreciate the crimnality of his conduct or to
conform his conduct to the requirenments of the law. The State
contenpl ated the statutory mtigator based upon the argunent
that M. Davis was drunk. See Def. Ex. 21. However, the State
failed to disclose the witness statenents which corroborated
M. Davis’' statenment that he was intoxicated at the tinme of
the crine.

The State al so suppressed the deal it made with Shannon
Stevens. Stevens testified at trial that M. Davis made a
statenment to himin jail. Steven' s testinony was inconsistent
with many of the State’s witnesses and with M. Davis’
statenment. Also, Stevens’ testinmony was fal se as denonstrated
fromthe jail records concerning inmate housing (Def. Ex. 34).
Stevens testified that he was not receiving any benefit or
| eniency for his testinmony (R 1194). Steven’'s testinmony was
fal se.

At the evidentiary hearing, Stevens testified that prior
to the trial, he spoke to the State about hel ping him
reinstate his gain time (PC-R 4548), and the State told him
that “they would see what they could do” (PC-R 4550). In
fact, following the trial, the State sent a letter, dated

January 29, 1987, to the Adult Services Program Director

80



regardi ng Stevens:

Shannon Stevens was recently sentenced in our
Circuit
. . . VWiile he was being held in the Pinellas County
Jail, he obtained informati on about two other County Jail
| nmat es who were charged with first degree nurder. M.
St evens contacted our O fice, cooperated fully, and
ultimately testified in both nurder trials. The
information he provided was very beneficial to these
cases.

I n speaking with Shannon Stevens, he indicated that
because of this escape charge he will | ose any gain tine
he may have accunul ated on his forner DOC sentence. In
l'ight of his cooperation, |I told M. Stevens our O fice
woul d request the Departnent of Corrections to retain, if
at all possible, any gain time he has accrued. W would
appreci ate any consi deration you can give in this matter.
(Def. Ex. 17). Additionally, upon sentencing Stevens, the
State indicated that part of the deal with Stevens which was
noted by the judge was that “defendant not to |ose his good +
gain tinme on his burglary charge.” (Def. Ex. 36). Stevens
testified falsely and the State failed to correct Steven’s
testi nmony.

Despite testinony to the contrary, the |lower court found
that “no deal was nmade and no prom ses were made.” (PC-R

2908) . In Gglio v. United States, 405 U.S. 150, 153

(1972), the Suprene Court recognized that the “deliberate
deception of a court and jurors by the presentation of known
fal se evidence is inconpatible with ‘rudi mnentary demands of
justice.” If the prosecutor intentionally or know ngly
presents false or m sleading evidence or argunent in order to

obtain a conviction or sentence of death, due process is
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viol ated and the conviction and/or death sentence nust be set
aside unless the error is harnl ess beyond a reasonabl e doubt.

Kyles v. Wiitley, 514 U. S. 419, 433 n.7 (1995). The

prosecution has a duty to alert the defense when a State’s

Wi t ness gives false testinony, Napue v. Illinois, 360 U S. 264

(1959).

I n cases “involving knowi ng use of false evidence the
def endant’ s conviction nmust be set aside if the falsity could
in any reasonable |ikelihood have affected the jury’s

verdict.” United States v. Bagley, 473 U S. at 678, guoting

United States v. Agurs, 427 U.S. at 102. (enphasis added).

In M. Davis' case, the State failed to correct false and
m sl eadi ng testimony of a crucial witness. To make matters
worse, that State then presented fal se and/ or m sl eadi ng
argument based on the testinony.

| ndeed, the State capitalized on Steven's testinony and
argued that M. Davis had manufactured his defense while
incarcerated at the jail.18

Furthernore, the letter the State wote on Stevens’
behal f also illustrates nore suppressed i npeachnment evidence.
The letter reflects that Stevens contacted that State with
information. Stevens testified that the State contacted him

after he innocently reveal ed that he had i nformati on about M.

8Trial counsel failed to rebut the State' s argunent by
rem nding the jury that M. Davis provided a statenent to | aw
enf orcenment upon his arrest, |long before he was ever detained
at the jail or before he spent any tine in the law |ibrary.
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Davis’ case. Also, the jury never heard that Stevens provided
i nformati on on another hom ci de case.!® This evidence was
critical to illustrate that Stevens was a desperate nman who
wanted to reduce his prison sentences.

St evens was a key wi tness against M. Davis. His
testinmony refuted M. Davis' statenment to the police and gave
the jury the inpression that M. Davis fabricated his
statenment so that he would be able to argue that the victim
had made a sexual advance toward him Stevens testified that
he expected to receive no benefits. However, Stevens’
testinmony at the evidentiary hearing contradicts his trial
testinmony. The lower court’s finding is in error. Stevens’
testi mony cannot be considered harnl ess.

The State al so suppressed favorable evidence at the
penalty phase. Perhaps nost egregiously, the State possessed
information that the prior conviction used as an aggravat or
against M. Davis was a juvenile adjudication and therefore
not a perm ssi bl e aggravating factor.

A menorandum dated Decenber 8, 1986, froma State’s
i nvestigator stated: “Regarding the previous robbery
conviction that DAVIS had in Pekin, Illinois, all records have
been destroyed according to Detective Sol oman because DAVI S

was a juvenile at the tinme.” (Def. Ex. 22). Further, notes

9Soon after Gardner was exposed as to having a deal in
M. Davis’ case, Stevens appeared; at that time Stevens had
been set to testify in the case in which Gardner ultimtely
testified.
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fromthe prosecutor’s file reflect that she knew that the
prior offense was a juvenile offense and not and adult
conviction. See Def. Ex 23 (“juvenile parole violation - 83").

During the penalty phase, the prosecutor admtted that
the juvenil e adjudication was not an adult conviction, but
argued that juvenile offenses could be used to support the
prior violent felony aggravator (R 1494, 1503). Det. Sal non
testified about the facts surrounding the attenpted robbery
(R 1512-5).

During the sentencing hearing the State clained that she
had | earned that the attenpted robbery was an adult
conviction. At the sentencing hearing, the State presented
the false testinony of Scott Hopkins, the sanme investigator
who aut hored the menorandum who testified that he spoke to
people who told himthat the 1980 attenpted arned robbery was
an adult conviction and not a juvenile adjudication (R 1605).

The | ower court ignored the nmenorandum and incorrectly
found: “There is nothing to suggest the State wi thheld
evi dence or acted inproperly in admtting the Illinois offense
into evidence.” (PC-R 2908).

The menorandum Det. Salnon’s statenent and the State’s
notes supported the defense’s position that the crine was a
juvenil e offense and therefore could not be used to support
the prior violent fel ony aggravator. The State viol ated Brady
and G glio by deliberately deceiving the court and jurors.

The jury recommended death by a narrow 8-4 vote. The
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jury did not know the extent of M. Davis’ intoxication and
was al so instructed to consider the prior violent felony
aggravat or even though it was not an adult conviction and was
i nproper for themto consider as an aggravator.

Additionally, the State suppressed the identity of other
wi tnesses from defense counsel. Gary Dol an was an individua
who was housed with M. Davis and negotiated with the State to
provi de testinony against M. Davis in exchange for a reduced
sentence on his own charges (PC-R 3855-63).

During M. Davis’ testinony at the penalty phase, the
State asked M. Davis if he was involved in an escape attenpt
at the jail. The State inplied that M. Davis was invol ved
with M. Dolan in an escape attenpt. |In fact he was not.

Dol an testified that M. Davis was present when he di scussed
an escape attenpt, but he was not involved (PC-R 3868-9).
Justice demands that M. Davis receive a new tri al

Cardona v. State, 826 So. 2d 968 (Fla. 2002); Hoffman v.

State, 800 So. 2d 174 (Fla. 2001); State v. Huggins, 788 So.

2d 238 (Fla. 2001); Rogers v. State, 782 So. 2d 373 (Fla.

2001); State v. Gunsby, 670 So. 2d 920 (Fla. 1996).
Of course, the effects of the State’'s m sconduct detail ed
in the above argunent are not limted to M. Davis’ quilt

phase. Garcia, Young. The undisclosed excul patory evidence

causes confidence to be undermned in the reliability of the

death sentence. Relief is proper.
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ARGUMENT | 1|
THE ClI RCU T COURT ERRED I N DENYI NG MR. DAVI S’ CLAI M THAT
HE WAS DENI ED HI S RI GHT TO EFFECTI VE ASSI STANCE OF
COUNSEL DURI NG THE GUI LT PHASE OF HI'S CAPI TAL TRIAL IN
VI OLATI ON OF THE SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS.
Counsel has "a duty to bring to bear such skill and
know edge as will render the trial a reliable adversari al

testing process." Strickland v. Washington, 466 U.S. 668

(1984). Strickland requires a defendant to establish

unreasonabl e, deficient attorney perfornmance, and prejudice
resulting fromthat deficient performance. Counsel's highest
duty is the duty to investigate and prepare. \Were, as here,
counsel unreasonably fails to investigate and prepare, the

def endant is denied a fair adversarial testing process and the
proceedi ngs' results are rendered unreliable.

The | ower court sinply relied on M. Wiite's testinony at
the evidentiary hearing in denying M. Davis’ claim However,
the court never even recogni zed that nuch of M. Wiite's
testimony was contradicted by the trial record, testinony from
the evidentiary hearing and docunents.

From the very outset of M. Davis' capital trial, tria
counsel was ineffective. Counsel failed to depose key
wi tnesses, nmake pre-trial notions and investigate M. Davis'
case.

The trial court appointed John Thor White to represent
M. Davis on October 23, 1986, after the Public Defender's

O fice withdrew from M. Davis' case due to conflict (R 579-
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80). M. VWhite's billing statement reflects that he spent a
total of 134 hours working on M. Davis' case (Def. Ex. 32).
M. VWhite spent 63 of those hours in court (lLd.). Thus, trial
counsel spent only 71 hours, under two weeks, preparing and
investigating M. Davis' case, including penalty phase. Trial
counsel's billing statement indicates that other than filing a
nmotion for continuance on the day M. Davis' case was set for
trial, he filed no pre-trial motions (ld.). He failed to file
a notion to suppress M. Davis' statenents, motions in |imne
regardi ng photos or victiminpact information or any other
noti ons. 20

Furthernmore, trial counsel failed to depose or take
statenments from several witnesses listed in the State's
di scovery. Trial counsel did not speak to Jean Born, Jeff
Hubbar d, Dougl as Mat heny or George Lee. All of these
w t nesses provided statenents which were favorable to M.
Davi s' defense. See Def. Exs. 2, 3, 4, 5, 6, 7, 8, 11, 13).
Trial counsel's deficient performance severely prejudiced M.

Davis. Additionally, trial counsel failed to request funds

for an investigator. M. Davis' filed a pro se Mtion for
Appoi ntment of Investigator, in which he stated: "Defendant

has many areas of his defense that require the appoi ntment of
a private investigator to question and to assenble potenti al

def ense witnesses” (R 140-1). The trial court sent M.

%Davis made only 1 statenment to | aw enforcenent. Law
enforcenent’s version of that statenment differs.
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Davis' notion to the Public Defender's Ofice and no action
was taken. Trial counsel failed to renew this request after
he began representing M. Davis.

As to voir dire, the |ower court nerely dism ssed M.
Davis’ claimstating that it was based on specul ati on.
However, M. Davis pointed to trial counsel's ineffectiveness
during voir dire wherein defense counsel failed to question
jurors about their views regarding the major issues in M.
Davi s' case. The potential jurors were never questioned about
their views regarding drugs, alcohol abuse or nmental illness.

Def ense counsel further abdicated his role during voir
dire by "stipulating" to the renoval for cause of 11 potenti al
jurors (R 764-66). These potential jurors were renmoved for
cause as a result of their views about the death penalty
despite the fact that counsel nade no attenpts at
rehabilitation. Defense counsel's efforts to rehabilitate
jurors whom he did question were insufficient. This was also
deficient performance.

Def ense counsel also failed to ensure that M. Davis'
basic right to an unbiased jury was preserved by never
guestioning a juror who socialized with the judge (R 798, see
also R 794). At the start of the trial, defense
counsel's lack of preparation becane evident. Initially,
trial counsel waived opening statement. The | ower court
believed that M. White's strategy not “to box his client in

to some course of strategy” (PC-R 2903) was reasonabl e.
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However, M. VWhite s testinony was not hing nore than a post
hoc rationalization because he had no strategy to present.

Cole v. State, 700 So. 2d 33 (5'" DCA Fla. 1997). Even at the

evidentiary hearing he testified to nultiple, inconsistent
beliefs of what his strategy was (PC-R 4295, 4312, 4403).2
The failure to fashion any strategy was obvi ous when
trial counsel failed to use plentiful and avail abl e evi dence
of M. Davis' voluntary intoxication at the tine of the
of fense. Counsel could have used this evidence in a nunber of
significant ways both at trial and sentencing. Counsel failed
to devel op a defense of voluntary intoxication and failed to
present evidence of intoxication to rebut specific intent,
premedi tati on or aggravating circunstances.
Counsel failed to discover prior to trial the
i nconsi st ent
statenments of Beverly Castle and Kim Rieck. As a result,
counsel was not able to effectively cross exan ne these key
wi tnesses. The |ower court found, again based solely on M.
White's testinony, that M. White had the pretrial statenents
and believed that he sufficiently inpeached the w tnesses.

However, at the evidentiary hearing, the State adm tted that

2lnitially, M. Wite stated his strategy was to show
that the victimdid not deserve the jury’'s synpathy. After a
ni ght of reflection he testified that it was to pit the
det ecti ves agai nst each other, which the record reflects he
did not do. Then, he stated his strategy was intoxication.
M. White' s testinony was incredibly self-serving. He also
admtted to preparing for the hearing with the State.
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M. Wiite would not have received the non-verbatim statenents.
Thus, M. Wiite clearly did not have all of the w tnesses’
pre-trial statements. The lower court’s order is clearly in
error.

At trial, KimRi eck testified that she saw M. Davis
t hroughout the day and evening of July 1, 1985 (R 930-952).
Specifically, Rieck testified:

Q About what time did you see hinf

A: Eleven-thirty or twelve o0'clock.

Q@ How did you cone to see himabout eleven-thirty or
twel ve o' cl ock?

A He knocked on our door.
* * *

Q At that point in time, was there anything about his
appearance or his manner of speech that |ead you to
bel i eve that he was intoxicated?
A:  No.
(R 352-354). However, Rieck's pre-trial statenents
contradicted her trial testinmony. Rieck reported that M.
Davi s drank heavily the day of the crine (Def. Ex. 5). More
i nportantly, during her taped statenment Rieck adm tted that
when M. Davis entered her apartnent between el even-thirty and
m dni ght she thought he was drunk. Despite trial counsel’s
recollection at the evidentiary hearing, the record reflects
that trial counsel failed to inpeach Rieck with these
st at enent s.

Beverly Castle also testified at M. Davis' trial (R
953-994). Castle testified: "Mark didn't seem|ike he was
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drunk to me" (R 965), and later that evening, when Mark canme
by her apartnent she believed he was sober (R 967). However,
Castl e gave several pre-trial statenments all of which
contradicted her trial testimny. The prosecutor Castle's
statement in a nmenorandum

[ S] he al so observed defendant go to the bar next door on

foot at about 4:00, he was gone several hours. He went

al one. When he got back at about 6-6:30, he wanted nore

beer, he appeared hyper, his eyes were glassy and gl ared,

he stared, she believed he was drunk."
(Def. Ex. 13). Furthernore, Castle also told the prosecutor
that she saw M. Davis at 10:30 p.m and he was acting "rea
drunk™".

In addition, Castle’ s statenents and testinony differed
on several key points, all of which nade M. Davis appear nore
unfavorable to the jury, yet trial counsel did not inpeach her
with the statenents.

Contrary to trial counsel’s testinony, and the | ower
court’s order (PC-R 2904), he did not thoroughly inpeach
Ri eck and Castle. Counsel's failure to properly cross-exam ne
and i npeach Rieck and Castle is inexplicable.

Not only did counsel forego fully cross-exanm ning the
State's witnesses as to M. Davis' intoxication on the day of
the crime, he also failed to present testinony of several
ot her wi tnesses who had contact with M. Davis on July 1st and
who provided statenments to investigators about their know edge

of the crucial issue of M. Davis' intoxication. Pol i ce

reports and the State's notes indicate that trial counsel
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coul d have presented strong evidence that M. Davis was
severely intoxicated throughout the day of the crinme. See Def.
Exs. 2, 3, 4, 5, 6, 7, 8, 11, 13. ddenda South was
interviewed several tinmes by | aw enforcenent. Each tinme she
mai nt ai ned that M. Davis was intoxicated throughout the day
of the crinme. South provided a taped statenment in which she
told the investigator ("RR"):

RR: Okay, were they drinking at this tinme?

GS: They were drunk.

RR: They were drunk? Had you seen them drinking any at

all during the day?

GS: | didn't see themdrinking, but they could barely

wal k, they were so drunk.

RR: Ckay, when you say they were drunk, were, was his

speech slurred or something that indicated to you that he

was drunk, couldn't stand up, they were staggering?

GS: Ah, they just couldn't walk . :
(Def. Ex. 2). Additionally, George Lee and Jean Born saw M.
Davis during the evening hours of July 1st. Both w tnesses
told the investigating detectives that M. Davis drank quite a
few drinks while at the bar and he appeared to be drunk (Def.
Ex. 5).

The State al so took a statenment from Carl Kear ney,
Ri eck's boyfriend. Kearney, contradicting Rieck's trial
testinmony, told the police that when M. Davis entered his
room around el even-thirty or mdnight, M. Davis was drunk
(Def. Ex. 5).

The | ower court found that M. White knew of the
information (PC-R 2902). Again, contrary to the | ower

court’s order, M. Wiite was not provided with the
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statenents.?> He did not speak to the witnesses or depose
them so he had no idea about the testinony they may provide.
Trial counsel’s strategy is only reasonable to the extent that
his investigation was reasonable. Here, M. Wite nmade no

i nvestigation and therefore could not assess the value of the
W tnesses’ potential testinony.

At a m ninmum counsel could have presented five w tnesses
who woul d have testified that M. Davis was intoxicated
t hroughout the entire day and evening of the crime, even
per haps nmonments before the crinme. These witnesses were
avai |l abl e and woul d have testified in accordance with their
statenments. To suggest that nmaintaining the final closing
statenment in |ieu of presenting conpelling witnesses to M.
Davis’ intoxication is ridiculous and if M. VWite is
bel i evabl e, unreasonabl e.

First, M. Wiite did not even have many of the
statenments. Second, he obtained practically no evidence from
i npeachi ng Ri eck and Castle to substantiate M. Davis’
statenment that he was intoxicated on the night of the crine.
And third, his testinony that the witnesses “m ght” have
unfavorabl e i nformati on was pure specul ation since he did not

speak to any of them

22The | ower court stated that he had revi ewed the
statenments (PC-R. 2903), but those statenents were
“MIllerized” and never turned over. Thus, the | ower court
erred in relying on suppressed evidence to deny M. Davis’
claim
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Furthernore, trial counsel failed to obtain a nental
heal th expert to explain how M. Davis' intoxication at the
time of the offense would have affected his ability to form
the specific intent. This inportant evidence was not
devel oped for the jury or for consideration by the nental
health expert. Confidence is undermned in the outcome by
counsel 's deficient performnce.

| ndi sputably, an expert was not retained until days
before trial and trial counsel did not receive Dr.
Diffendale’s report until the day before trial began (Def. EX.
1). Dr. Diffendale s report considered M. Davis’
i ntoxication along with his background in concluding: “The
above factors [including intoxication] conbined make it quite
possi bl e that the defendant did "loose it" once in a scuffle
with the victim especially if the victim picked up the |arger
knife as the defendant clainms.” (Def. Ex. 1). Trial counsel
admtted that Dr. Diffendale’s report reflected his opinion
that prenmeditation did not exist (PCCR __ ). Yet, trial
counsel failed to even consider presenting Dr. Diffendale's
testinmony to the jury.

Al so, trial counsel failed to object to the inadequate
jury instruction on voluntary intoxication. See R 1460-61.

Florida |law on the voluntary intoxication defense is
clear: "Voluntary intoxication is a defense to the specific

intent crimes of first-degree murder and robbery." Gardner v.

State, 480 So. 2d 91, 92-93 (Fla. 1985)(citations omtted).
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Vol untary intoxication could have been enpl oyed as a defense
to M. Davis' robbery and first-degree nmurder charge and coul d
have rebutted the necessary el ement of specific intent and
prenmedi tation.

Use of M. Davis' long history of drug and al cohol abuse,
evidence of his intoxication at the time of the offense and an
appropriate nental health expert would have prevented a
verdict of guilty of first-degree nmurder since there could not
have been any finding of specific intent or preneditation.
Prejudice fromcounsel's failure is clear because M. Davis
coul d not have fornmed specific intent for robbery or

premedi tated nurder. See Bunney v. State, 603 So. 2d 1270

(Fla. 1992). An effective attorney nust present "an
intelligent and know edgeabl e defense” on behalf of his

client. Caraway v. Beto, 421 F.2d 636, 637 (5th Cir. 1970).

Trial counsel was also woefully ineffective in attenpting
to present a self-defense or sexual advance defense. Tri al
counsel failed to present any evidence to support M. Davis'
confession regardi ng the sexual advance nade by the victim and
the ensuing struggle. Detective OBrien stated in his
deposition that the victim s apartnent showed signs of a
struggle (Def. Ex. __ ), yet trial counsel failed to present
this evidence to the jury. 1In fact, trial counsel failed to
guestion any of the witnesses who observed the crinme scene and
testified at the trial about the appearance of the victims

apart nent .
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In his statenment to the police, which the jury heard, M.
Davis admtted that the victimhad made a sexual advance
toward him by grabbing his crotch and informng M. Davis that
he woul d exchange sex for noney.

A nonvi ol ent honpsexual advance nmay constitute sufficient
provocation to incite an individual to | ose his self-control
and commt acts in the heat of passion, thus mtigating nurder

to mansl aughter. See e.qg., State v. Skaggs, 586 P.2d 1279,

1284 (Ariz. 1978); Walden v. State, 307 S.E. 2d 474, 475 (Ga.
1983); People v. Saldivar, N E.2d 1138, 1139 (Ill. 1986).

Despite counsel's know edge of M. Davis' account of the
crime, he did nothing to advance his theory of provocation.
Counsel knew. 1) M. Davis believed that the victimwas a
honosexual and he told several people about his belief; 2) M.
Davis confessed to the crinme i mediately upon being arrested
and told the detectives that the victi mmde a sexual advance
toward hinm 3) by several w tnesses' accounts the victimwas
i ntoxicated; 4) the victimhad recently engaged in honosexual
act; 5) the victims injuries corroborated M. Davis'
adm ssion that he had struck the victimin the face and neck;
6) the amount of wounds supported a frenzied response to the
victim s sexual advance; 7) M. Davis’ blood was found at the
scene whi ch supported his statenent that victimhad a knife
(R __). Counsel, however, presented no |lay or expert
testinmony to establish these facts and this defense. Had

trial counsel prepared or investigated the provocation defense
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he woul d have | earned that M. Davis reacted strongly and
di sgustedly to the idea of honpsexual activity, be it
consensual or forcible. M. Davis was the victim of
nol estation by his older brother, Tracy, who anally assaulted
hi m when he was just six years old. Also, after M. Davis was
rel eased froma juvenile detention center he furiously reacted
at the suggestion that he engaged in honosexual sex or the
suggestion that he was the victimof honmpbsexual rape while he
was incarcerated (PCR _ ).?2

Trial counsel also possessed avail able, conpelling nmental
health i nformation that would have further supported this
theory. During his evaluation of M. Davis, Dr. David C
Diffendale, trial counsel's confidential expert, noted the
foll owing characteristics about M. Davis: "inmpulsivity, |ow
frustration tolerance, lack of trust in others, and deep
belief that he is his only protector”. Dr. Diffendale went on
to state:

The defendant's nmental state at the time of the
of fense was influenced by many factors.

A. He admits to "drinking all day" . . . The first
factor then is he had sone degree of al coho
i nt oxi cati on.

B. . . . The first is his explosive, inmpulsive

2The | ower court believed that M. Davis' overreaction
was unfavorable. Even if the specific circunstance of
viol ence was admi ssible it actually supported M. Davis’
version of events that he “lost it” when the honpbsexual
advance was nmade. Thus, the evidence also tended to disprove
the State’s argunment that M. Davis manufactured his defense.
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anger. He has a history of over-responding with violent
anger when sexually approached by males in jail. Wen
asked, he reported continuing to beat others who had
approached himlong after they had ceased struggling. He
reports "loosing [sic] it" when he feels threatened.

Thi s nmode of behavior may explain the excessive stab
wounds.

C. His slight stature, lack of traditional nale
success, and al coholic father all would tend to make him
insecure in his role as a man. . . His psychol ogi cal test
results al so suggest severe anxiety over his sexuality.
The above woul d conbine to make sexual interaction with
another male a threat to his core identity.

D. The final set of factors likely to effect his
mental state at the tinme of the offense is his feelings
of inadequacy, anger against authority, and anger agai nst
ol der men. Fromthe defendant's early chil dhood, the
def endant's father was an al coholic who regularly abused
his wife and children. Children of such famlies grow up
with | ower self-esteem and feelings of inadequacy.
Amphet am ne and al cohol, his drugs of choice, both serve
to enhance the user's feelings of power and
ef fecti veness.

* * %

The above factors conbined make it quite possible that
the defendant did "loose it" [sic] once in a scuffle with
the victim especially if the victim picked up the |arger
knife as the defendant cl ains.
(Def. Ex. 1). Dr. Diffendale concluded: M. Davis' "response
to the situation leading to the victims death is
under st andabl e gi ven the defendant's fam |y history, jail
experi ences, psychol ogi cal make-up and intoxication". Dr.
Diffendal e’s report was beneficial to M. Davis’ defense and
M. VWhite admtted that it indicated that M. Davis did not
premeditate the crime (PC-R 4450-1) - testinony the | ower
court ignored.

Had counsel presented this evidence to the jury he coul d

have explained M. Davis' actions. The trial court instructed
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the jury on justifiable hom cide and excusable hom cide (R
193-195). As to excusable hom cide the jury heard:
The killing of human being is excusable, and
therefore | awful, when commtted by accident and

m sfortune in doing any |awful act by lawful neans with

usual ordinary caution and w thout any unlawful intent,

or by accident or misfortune in the heat of passion, upon

any sudden and sufficient provocation, or upon sudden

combat
(R 195). However, the jury heard the instructions wthout
hearing any testinony, other than M. Davis' statenent.
W t hout the corroborating testinony surroundi ng the
circunstances of the offense and specifically about M. Davis'
psychol ogi cal make-up, the jury had little evidence to apply
to the instructions.

Counsel also failed to effectively assist M. Davis when
counsel forfeited opportunities to negotiate with the state as
to whether the state would seek the death penalty in M.

Davis' case. The State received perm ssion to offer M. Davis
a plea, (Def. Ex. 14), however, counsel was unprepared to
pl ea bargain.

Even after M. Davis' capital trial, his attorney failed
to properly represent him On May 13, 1987, nonths after M.
Davi s had been sentenced to death, his trial attorney admtted
that he had “not tinely filed” the notice of appeal (R 276-

277) . "At the heart of effective representation is the

i ndependent duty to investigate and prepare.” Goodwi n V.

Bal kom 684 F. 2d 794, 805 (11th Cir. 1982); accord Porter v.

Wai nwi ght, 805 F. 2d 930, 933 (11th Cir. 1986). Moreover, to
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be effective, counsel nust present "an intelligent and

know edgeabl e defense. Cunni ngham v. Zant, 928 F. 2d at 1016.

This Court can al so take into consideration that all of
the errors that occurred at M. Davis' trial, cunulatively,
establish that M. Davis did not receive the fundanmentally
fair trial to which he was entitled under the Ei ghth and
Fourteenth Anmendnents. See State v. Gunsby, 670 So. 2d 920

(Fla. 1996).
No adversarial testing occurred at the guilt phase of M.
Davis' capital trial. Relief is proper.
ARGUMENT |V
THE ClI RCU T COURT ERRED I N DENYI NG MR. DAVIS' CLAI M THAT
H S FI FTH, SI XTH, EI GHTH AND FOURTEENTH AMENDMENT RI GHTS
VERE VI OLATED BY PROSECUTORI AL M SCONDUCT.
The prosecutors in M. Davis' case engaged in inproper
conduct. The prosecutors made inproper coments and
i ntroduced i nadm ssible evidence to the jury.
The prosecution inproperly commented on M. Davis failure
to testify:
Al t hough the state has the burden of proving a Defendant
in a Crimnal case guilty of the crime which we have him
charged, the Defendant has the same power to subpoena
wi tnesses. |If he chose, he could have called any
witnesses in his behalf. So let himtry to have you
think we're hiding sonething, we certainly are not.
(R 1388-89). Additionally, the prosecutor argued:
Did you at any point in tinme hear M. Wite inpeach those
| adi es on the statenments this defendant nade to then? Do
you think for one mnute if the defendant hadn't nade
t hose statenments and they reported those...reported those

statenments to the police that night on July 2nd when the
mur der was di scovered, don't you think he would have been
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st andi ng there, inpeaching.

(R 1401). And further:
Al'l of those statenents made by that defendant have not
been chal |l enged once by the defense in this case. They
haven't been chal |l enged because the defendant made his
intent clear all day long as to what he was going to do
with the victimin this case.

(R 1421). These argunents inperm ssibly comment on the fact

that M. Davis did not testify during the guilt phase in

violation of Doyle v. Ohio, 426 U.S. 610 (1976); Wainwight v.

Geenfield, 474 U. S. 284 (1986).

The prosecution also attenpted to inflame the jury by
referring to M. Davis as a biker (R 1418-19), and by
penalizing M. Davis' for exercising his right to assist
counsel :

What else did he tell you? That this Defendant,
showed himan article fromhis hometown paper and first
thing he though, ny Lord, this article says he confessed.
How can you confess and try to get a lesser crinme, a
murder two or sonmething less. Explain that to nme and
what did he tell you? What did he tell Shannon Stevens?
| didn't tell themwhat | told you. | amclaimng self-
defense. | have ny theories. The facts you heard is
froma jail house |lawer. WelIl there sits one, he is busy
on his defense in this case, doing his | egal research,
listening to scuttle-butt at the jail to see what
def enses work, what defenses didn't work, to decide
what's the best defense for himin this case. And what
did he think the best defense was? The old man is a
gueer and made a sexual advance.

(R 1420).

The prosecutor’s “Gol den Rul e” argunent was al so
i nproper. See R 1558-9.

The | ower court’s finding that the coments were

“insignificant” was in error. Trial counsel’s failure to
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obj ect was deficient.

It was al so inproper for the prosecutor to argue and
present testinony about M. Davis' juvenile adjudication
during the penalty phase to support the aggravating
ci rcunstance of conviction of a prior violent felony. A
juvenil e adjudication is not a "conviction” within the neaning

of 921.141(5)(b), Fla. Statutes. Merck v. State, 664 So.2d 939

(Fla. 1995).

The prosecutor knew that the attenpted robbery was
charged as a juvenile offense and M. Davis was adjudi cated
del i nquent, not transferred to adult court and charged with a
felony. See Def. Exs. 22 and 23. The prosecutor's actions
were i nmproper and highly prejudicial.

The | ower court’s order, stating that the juvenile
offense is “subject to different interpretations” is not
supported by the record.

Al so the prosecutor knew about M. Davis' intoxication at
the tinme of the offense and nenorialized the fact that the
substantial inpairnent mtigator may apply (Def. Ex. 21).

The prosecutor had no good faith basis to argue that M. Davis
was not intoxicated. The prosecutor inproperly argued that
the mtigator was not present:

This Court should reject any argunent that the

Def endant was substantially inpaired based upon the

testi mony of eyewi tnesses and the Defendant's own

testinmony at trial. Although there is evidence that the

Def endant had been drinking prior to the nurder, there is

no evidence to substantiate any substantial inpairnent on
t he Defendant's part.
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(R 255). The prosecutor’s representation to the Court is
fal se. The prosecutor was privy to interview transcripts of
statenents made by wi tnesses who believed that M. Davis was
drunk on the day and night of the offense. See Def Exs. 2, 3,
4, 5, 6, 7, 8, 11, 13. M. Davis was entitled to have a
sentenci ng proceeding free from prosecutorial m sconduct.

Al t hough a decision to inpose the death penalty nust "be,

and appear to be, based on reason rather than caprice or

enmption,"” Gardner v. Florida, 430 U S. 349, 358 (1977)
(opinion of Stevens, J.), here, because of the prosecutor's
i nfl ammat ory argunent, death was inposed based on enotion,

passi on, and prejudice. See Cunni nghamv. Zant, 928 F.2d 1006,

1019-20 (11th Cir. 1991).
This Court has held that when inproper conduct by a

prosecut or "perneates” a case, as it has here, relief is

proper. Now tzke v. State, 572 So.2d 1346 (Fla. 1990).
Def ense counsel's unreasonable failure to object to the
i nproper commentary of the prosecution prejudiced Davis. No
tactical or strategic reason for failing to object is
applicable. Relief is proper.
ARGUMENT V
THE LOWER COURT ERRED | N DENYI NG MR. DAVI S CLAI M THAT HE
WAS DEPRI VED OF HI' S RI GHTS UNDER THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS, BECAUSE HE DI D NOT RECEI VE
ADEQUATE MENTAL HEALTH ASSI STANCE.

A crimnal defendant is constitutionally entitled to

conpetent and appropriate expert psychiatric assistance. Ake
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V. Okl ahomn, 470 U S. 68 (1985). What is required is a

"psychiatric opinion devel oped in such a manner and at such a
time as to allow counsel a reasonable opportunity to use the
psychiatrist's analysis in the preparation and conduct of the

defense." Blake v. Kenp, 758 F.2d 523, 533 (11th Cir. 1985).

Al so, there exists a "particularly critical interrelation
bet ween expert psychiatric assistance and mnimally effective

representation of counsel."” United States v. Fessel, 531 F.2d

1278, 1279 (5th Cir. 1979).

The | ower court denied M. Davis’' claimbased on the
testinmony of Dr. Merin and trial counsel. Both believed that
Dr. Diffendal e’ s evaluation and report for conpetency to
proceed, conducted within a few days of the trial and provided
to trial counsel on the day before trial began were adequate
The | ower court ignored the fact that like Dr. Diffendale, Dr.
Merin was al so retained days before the evidentiary hearing
and perfornmed an evaluation two days before the hearing began.
Also, like Dr. Diffendale, Dr. Merin cursorily revi ewed
limted background materials, if at all. Additionally, Dr.
Merin changed his opinion after consulting with the State.

The | ower court erred in crediting Dr. Merin’s opinion as to
t he adequacy of the eval uation.

Al so, contrary to Dr. Merin’s opinion, generally accepted
mental health principles require that an accurate nedical and
soci al history be obtained because it is often only fromthe

details in the history that organic disease or mjor nental
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illness my be differentiated froma personality disorder. R

Strub & F. Black, Organic Brain Syndronme, 42 (1981). This

hi storical data nmust be obtained not only fromthe patient but
from sources i ndependent of the patient because patients are
frequently unreliable sources of their own history. See Mason
v. State, 489 So. 2d 734, 737 (Fla. 1986).

In M. Davis' case, counsel failed to provide his client
with "a conpetent psychiatrist . . . [to] conduct an
appropriate exam nation and assist in evaluation, preparation,
and presentation of a defense.” Ake, 105 S. Ct. at 1096
(1985). Dr. Diffendale's menorandumto M. Davis' trial
counsel, itself, illustrates the Iimtedness of his
eval uati on:

| nformation for this report was obtained from (trial

counsel ), who described the charge, the known evi dence,

the statenents of the prosecution witnesses, and his
interaction with (M. Davis.) |In addition, the nedica
records of (M. Davis) covering the period of the pre-
trial incarceration period were reviewed. Two
interviews, of one, and over two hours, were held with

(M. Davis), covering past history, current nmental status

and nental status at the tine of the offense. 1In

addi tion, psychological tests . . . were adm nistered.
Def. Ex. 1. Dr. Diffendale's failure to gather independent
hi storical data prior to evaluating M. Davis rendered the
eval uation inconmplete and constitutionally infirm M. Davis'
judge and jury were not able to "nake a sensible and educated
determ nati on about the nental condition of the defendant at
the time of the offense,” Ake, 105 S. Ct. at 1095.

In this case, as discussed above, sources of information
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necessary for an expert to render a professionally conpetent
eval uati on were not investigated and what information was
avai | abl e was never presented. As a result, M. Davis' judge
and jury were unable to "nmake a sensi ble and educated
determ nati on about the nental condition of the defendant at
the time of the offense.” Ake, 105 S. Ct. at 1095. Confidence
in the outcone is underm ned because the result of the
proceedings in M. Davis' case is unreliable. Relief is
proper.
ARGUMENT VI
THE LOWER COURT ERRED I N DENYI NG MR. DAVI S CLAI M THAT
THE STATE FAI LED TO REVEAL THAT I T HAD MADE PROM SES OF
LENI ENT TREATMENT TO JAI LHOUSE | NFORMANTS WHO WERE
OPERATI NG AS AGENTS OF THE STATE I N VI OLATI ON OF BRADY V.
MARYLAND, Gl GLI O V. UNI TED STATES, M RANDA V. ARI ZONA AND
U.S. V. HENRY. AS A RESULT MR DAVIS WAS DENI ED HI S
Rl GHTS UNDER THE FI FTH, SI XTH, EI GHTH AND FOURTEENTH

AMENDVMVENTS TO THE UNI TED STATES CONSTI TUTI ON AND
CORRESPONDI NG LAW

At the evidentiary hearing, Gary Dolan testified that he
incarcerated at the jail in the sane cell as M. Davis and M.
Davi s made statenents about his case (PC-R 3856-7). The
statenments were consistent with M. Davis’ statenment to |aw
enf orcenent (PC-R. 3857). Dolan revealed the information to
his attorney and soon after net with the State (PC-R 3858-9).
Dol an was told that the State was interested in various cases
and he may receive benefits for any information; the State
specifically informed Dol an that they were interested in
information to establish a robbery in M. Davis’ case (PC-R

3859-60, 3864). Dolan testified that M. Davis never told him
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that he commtted the crine because of a robbery (PC-R 3868).
Al so, Dolan testified that he attenpted to escape fromthe
jail, but M. Davis was never involved in the escape attenpts
(PC-R. 3868).

Kenneth Gardner also testified at the evidentiary hearing
t hat he had been incarcerated at the jail with M. Davis (PC
R. 4035). M. Davis told himabout the crinme and expl ai ned
that the victimhad nmade a sexual advance and M. Davis
“flipped out” (PC-R 4036). Gardner testified that he was
desperate not to return to death row, so he lied about M.
Davi s’ statenments (PC-R 4045; Def. Ex. 15). The State had
told himthat it was necessary that M. Davis intended to
commt the crinmes and Gardner was instructed to get certain
information from M. Davis (PC-R 4045, 4072). Gardner had
al so di scussed M. Davis’ case with Shannon Stevens and
Stevens told himthat he was wanted to get a deal in exchange
for informati on about the Davis case (PC-R 4047-9).

The | ower court found that the testinony of Dol an and
Gardner was not credible. As to Dolan, the |ower court
bel i eved that he held a grudge against the State. However,
Dol an testified that he was angry at specific representatives
with the State Attorney, he did not hold any ill will to the
office (PC-R 3901).

The | ower court ignored the evidence about Dol an. Dol an
provi ded several statenents to the State about M. Davis'

case. And, during Dol an's postconviction appeal, he told the
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Honor abl e Judge Gerard O Brien that he had provided assistance
to the (Def. Ex. 39). Dolan negotiated a deal in his case in
exchange for information regarding M. Davis' capital case,
but the court ignored the information.

As to Gardner, the court found that his testinmny was
i nconsi stent with other witnesses. However, the | ower court
i gnored the docunmentary evidence which corroborated Gardner’s
testimony. The State knew Gardner was |lying at his deposition
(Def. Ex. 15). And a handwitten note located in the State's
Attorney's file corroborates the negotiati ons between Gardner
and the State:

7/ 8/ 86 Meeting w JTR & Bev Andrew,
JTR advi sed that Gardner is willing to flip &
testify vs. Davis for Murder 11, 20-40 - Both Davis &
Gardner cases discussed w JTR - JTR advi sed that we could
accept plea to Murder | & waiver of death on both cases
if we chose - To disc. cases with V's relatives. VM
7/ 8/ 86
(Def Ex. 14).2% @Gardner pled guilty to first degree nurder and
was sentenced to |life days after M. Davis was sentenced to
deat h.

Al so, two weeks before M. Davis' capital trial, Gardner
admtted in his deposition in the Davis case that if he
pl eaded guilty he would receive a |ife sentence for his case.

The State's earlier concern that Gardner "will not nmke the

worl ds (sic) greatest witness" led themto seek out additional

22MM st ands for Mary McKeown, the Assistant State Attorney who
prosecuted M. Davis; JTR stands for Janes Russell, the Pinellas
County State Attorney
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sni tches. On Novenmber 25, 1986, the State |listed Shannon
Stevens as a witness against M. Davis. Stevens testified
that M. Davis had nmade incul patory statenents to him
regarding the crine. Stevens also testified that he hoped
he woul d receive a | esser sentence for his testinony, but that
no deals had been nade with the State (R 1194). However,
notes formthe State Attorney's file indicates that Stevens
and the State were engaged in negotiating a deal. The State
sought information regardi ng Stevens' case and who represented
him (Def. Ex. 17). Also, Stevens was sentenced shortly after
the Davis case and he received the | owest possible sentence
for his escape fromthe Departnent of Corrections (Def. EX.
36). Additionally, the State brokered a further benefit on

St evens' behal f which enconpassed reinstating the gain tine he
woul d have | ost because of the escape conviction. (Def. EXxs.
17).

At the tinme when the snitches were instructed to obtain
information from M. Davis he had been charged. The snitches,
as State agents, interrogated M. Davis. At no tinme during
the interrogations was M. Davis ever given any M randa

war ni ngs. See Mranda v. Arizona, 384 U.S. 436 (1966).

Accordingly M. Davis' fifth Arendnent rights were viol ated.
This was not a situation where one has to guess if the

State "nmust have known" that its agent would take the steps

necessary to secure statenments for the Governnent. United

States v. Henry, 447 U. S. 264, 271 (1980).
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The Suprene Court has recognized that "[d]irect proof of
the State's knowl edge [that it is circunventing the Sixth
Amendnent] will seldom be available to the accused."” Moulton
106 S.Ct. at 487 & n.12. That is why the standard only
requires a showi ng of what the Government "nust have known.™

Id. at 487 n.12, citing, United States v. Henry. Here, that

showing is clearly net if not proven beyond a reasonable
doubt .

The testinony and docunents introduced at the evidentiary
hearing prove M. Davis’ claim Relief is proper.

CONCLUSI ON

Based upon the foregoing argunment, reasoning, citation to
| egal authority and the record, appellant, MARK ALLEN DAVI S,
urges this Court to reverse the |ower court’s order and grant
M. Davis Rule 3.850 relief.
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