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PRELI M NARY STATENMENT

This is Petitioner’s first habeas corpus petition in this
Court. Article 1, Section 13 of the Florida Constitution
provides: “The wit of habeas corpus shall be grantable of

right, freely and without cost.” This petition for habeas
corpus relief is being filed to address substantial clains of
error, which denonstrate M. Davis was deprived of his right
to a fair, reliable, and individualized sentencing proceedi ng
and that the proceedings which resulted in his conviction and
deat h sentence viol ated fundanental constitutional

i nperatives.

| NTRODUCTI ON

This petition presents significant errors which occurred
at M. Davis’ trial and sentencing but that were not presented
to this Court on direct appeal due to the ineffective
assi stance of appell ate counsel.

I n Novenber, 1988, appellate counsel filed a four issue,
21-page brief on direct appeal.® In April, 1989, appellate

counsel filed a one issue, six page supplenment to the initia

lAppel | ate counsel raised the follow ng issues: Introduction
of Fla. Stat. 921.141(5)(h) constitutes reversible error;

i ntroduction of a victiminpact statenment is unconstitutional
as well as reversible error requiring resentencing; the State
did not prove that the crinme was preneditated so that Fla.
Stat. 921.141 (5)(l) was not applicable as an aggravating
factor; the Court should order a resentencing since it cannot
forecast the jury and judge's findings if the proceedi ngs had
been free of error. See Initial Brief, Case #70,551 (Nov. 17,
1988).



brief, raising a claimthat the introduction of a photograph
and video tape constitutes reversible error due to their
inflammatory nature. See Supplenment to Initial Brief of
Appel | ant, Case #70,551 (Apr. 19, 1989).

Appel | ate counsel’s brief was entirely deficient and
omtted neritorious issues, which had they been raised, would
have entitled M. Davis to relief. |In fact, M. Davis
attenmpted to raise, pro se, several issues which appellate
counsel had negl ected. See Pro Se Conpani on Brief, Case
#70,551 (Apr. 17, 1989). One of those issues, based on M.
Davi s’ absence during a critical stage of the trial, was
remanded by this Court for an evidentiary hearing. See Davis
v. State, 586 So. 2d 1038, 1041 (Fla. 1991).2 From Decenber
1990 on, appellate counsel litigated M. Davis’ case w thout
the benefit of trial transcripts. Thus, he had no transcripts
while litigating the notion for rehearing and certiorari to

the United States Supreme Court. Such behavior was deficient.

Anmongst the many neritorious issues which appellate
counsel neglected to raise were prosecutorial nm sconduct and
the introduction of a juvenile adjudication as a prior violent
felony. Counsel’s failure to present these issues, as well as
ot hers di scussed herein, denonstrates that his representation

of M. Davis involved “serious and substantial” deficiencies.

2Subsequent to the evidentiary hearing, appellate counsel
filed a supplenental brief regarding this issue.
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Fitzgerald v. Wainwight, 490 So. 2d 938, 940 (Fla. 1986).

Negl ecting to raise such fundanmental issues, as those
di scussed herein, “is far below the range of acceptable
appel l ate performance and must underm ne confidence in the

fairness and correctness of the outcone. W1l son v.

Wai nwi ght, 474 So. 2d 1162, 1164 (Fla. 1985). Had counsel

presented these issues, M. Davis would have received a new
trial, or, at a mninum a new penalty phase. Individually and

Barclay v. Wai nwight, 444 So. 2d 956, 969

“cunul atively,
(Fla. 1984), the clainms omtted by appell ate counsel establish
that “confidence in the correctness and fairness of the result
has been underm ned.” W]Ison, 474 So. 2d at 1165.

Furthernore, fundamental error occurred that mandates relief.
M. Davis is entitled to relief.

REQUEST FOR ORAL ARGUMENT

M. Davis respectfully requests oral argunent.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla. R App. P

9.100(a). See Art. 1, Sec. 13, Fla. Const. This Court has

original jurisdiction pursuant to Fla. R App. 9.030(a)(3) and
Article V, sec. 3(b)(9), Fla. Const. The petition presents

i ssues which directly concern the constitutionality of M.
Davi s’ conviction and sentence of death.

Jurisdiction in this action lies in the Court, see, e.d.,.

Smith v. State, 400 So. 2d 956, 960 (Fla. 1981), for the




fundament al constitutional errors challenged herein arise in
the context of a capital case in which this Court heard and

denied M. Davis’ direct appeal. See WIlson, 474 So. 2d at

1163; Baggett v. WAinwright, 229 So. 2d 239, 243 (Fla. 1969).

The Court’s exercise of its habeas corpus jurisdiction, and of
its authority to correct constitutional errors such as those

herein pled, is warranted.



GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Davis
asserts that his capital conviction and sentence of death were
obt ai ned and then affirmed, by this Court, in violation of his
ri ghts guaranteed by the Fifth, Sixth, Eighth, and Fourteenth
Amendnments to the United States Constitution and the
correspondi ng provisions of the Florida Constitution.

CLAI M |

MR. DAVIS WAS DENI ED A FAIR TRIAL I N VI OLATI ON OF THE

FI FTH, SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS BECAUSE

THE PROSECUTOR S ARGUMENTS PRESENTED | MPERM SSI BLE

CONSI DERATI ONS TO THE JURY, M SSTATED THE LAW AND FACTS,

AND VERE | NFLAMMATORY AND | MPROPER. APPELLATE COUNSEL

WAS | NEFFECTI VE I N FAI LI NG TO RAI SE THI S | SSUE

The prosecutor’s conduct was contrary to the | aw and
prejudiced the jury’ s consideration of the evidence in
violation of the Constitution. This Court has held that when

i nproper conduct by the prosecutor “perneates” a case, relief

is proper. Garcia v. State, So. 2d 1325 (Fla. 1993); Now tzke

v. State, 572 So. 2d 1346 (Fla. 1990).
During its guilt phase closing argunment, the prosecution
i nproperly comented on M. Davis’ failure to testify and
shifted the burden of proof to M. Davis:
Al t hough the state has the burden of proving a Defendant
in a Crimnal case guilty of the crime which we have him
charged, the Defendant has the same power to subpoena
wi tnesses. |f he chose, he could have called any
witnesses in his behalf. So let himtry to have you
think we’re hiding sonething, we certainly are not.
(R 1388-89). Additionally, the prosecutor argued:

Did you at any point in tinme hear M. Wite inpeach those



| adi es on the statenments this defendant nmade to then? Do
you think for one mnute if the defendant hadn’'t nade

t hose statenments and they reported those...reported those
statenments to the police that night on July 2nd when the
mur der was di scovered, don’t you think he would have been
st andi ng there, inpeaching.

(R 1404). And:

Al'l of those statenents made by that defendant have not
been chal |l enged once by the defense in this case. They
haven’t been chal |l enged because the defendant made his

intent clear all day long as to what he was going to do
with the victimin this case.

(R 1421). The prosecution’s comments were clearly inproper.

Doyle v. Ohio, 426 U.S. 610 (1976); Wainwright v. Greenfield,

474 U.S. 284 (1986).

Later, during the guilt phase closing argunents, the
prosecutor inproperly referred to M. Davis as “a cagey little
murderer. Little robber, cagey little thief.” (R 1390).
Subsequently, the prosecutor attacked M. Davis for exercising
his right to assist in his defense:

What else did he tell you? That this Defendant, showed
himan article fromhis hometown paper and first thing he
t hought, ny Lord, this article says he confessed. How
can you confess and try to get a lesser crime, a nurder
two or sonething less. Explain that to me and what did
he tell you? What did he tell Shannon Stevens? | didn't
tell themwhat | told you. | amclaimng self-defense.

| have ny theories. The facts you heard is froma
jailhouse awer. Well there sits one, he is busy on his
defense in this case, doing his legal research, |istening
to scuttle-butt at the jail to see what defenses work,
what defenses didn't work, to decide what’s the best
defense for himin this case. And what did he think the
best defense was? The old man is a queer and nade a
sexual advance.

(R 1420) (enphasi s added).

The prosecutor also inmproperly attenpted to select a jury



t hat would not consider M. Davis’ age, despite the fact that
it is a statutorily recognized mtigating factor:

OCkay. That brings to m nd sonething. The Defendant
stood up in this case. You can see he is a young nman.
Sone of you mmy have children his age. Sone of you nay
have grand children his age and sone of you fol ks over
here probably are not too far off from his age.

Do you feel that would have any inpact on your ability
to sit here as a juror? The fact the man accused of this
crime is a young man, does have any -

(R 812-13) (enphasi s added).

* * %

Ladi es and gentlenen, and up there, there are a few
single | adies up here. Younger single ladies. Do you
feel that you would have any particul ar enpathy, if you
will, because the Defendant is a young man in this case?

(R 813) (enphasi s added).

Further, the prosecution inproperly urged the jury not to
consi der synpathy towards M. Davis by asking themif they
could “put aside pity and synmpathy in accordance with the | aw
that the Judge will give you” (R 727). The prosecutor
st at ed,

Now, we have a lot of ladies here in the front row
and a fair nunber of |adies already up there in the box.
Sonetinmes | adies are thought of as being very synpathetic
to various issues. That’'s something we ve addressed a
little bit already but sonmething which comes into play in
a case like this because we're all human beings and we
all have synpathies. Can you assure us you will not |et
t hose synpathies enter into your deliberations?

(R. 865) (enphasi s added).
Prosecutors have a special duty of integrity in their

argunments. The comments made here violate that duty of

integrity to the jury. Davis v. Zant, 36 F.3d 1538 (11th Cir.



1994); Brooks v. Kenp, 762 F.2d 1383 (11'" Cir. 1985). Under

the sentencing schenme in Florida the jury has conplete
di scretion in choosing between life inprisonment or a death

recomendation. “Mercy may be a part of that discretion.”

Drake v. Kenp, 762 F.2d 1449 (11" Cir. 1985)(en banc). The
argument in M. Davis' case is precisely the type of argunent
that viol ates due process and the Ei ghth Anendnment. See Drake,
762 F.2d 1449 at 1458-61.

During its exam nation of M. Davis at the penalty phase,
t he prosecution inproperly attenpted to i npeach M. Davis with
al l eged prior bad acts, which had no bearing on aggravating
ci rcumst ances:

Q This isn't the first incident you ve been (sic)
your nother through nmental anguish and pain that a nother
woul d suffer because of sonething like this?

(R 1523).

* * %

Q s it not correct, M. Davis, that you discussed
with several different inmates at the County Jail escape
attenmpts, sit down and plan how you and possibly them
coul d escape fromthe County Jail, or for that matter
fromthe State prison facilities?

(R 1536).

* * %

Q ls it true, M. Davis, that, in fact, sonme tennis
shoes were sent to you, but intercepted in the process,
that contained jeweler’s wire which is commonly used for
attempted escapes? |[|’'Il let you explain but just a yes
or no for that.

(R 1536).

* * %

Q You brought up the subject of keys. [Is it not
true that you attenpted to make keys at the County jail?



(R 1539).

* * %

Q Now, | understand while you were at the County
Jail you received an injury which required nedica

treatment; is that correct?
A Yes, sir.
Q Did you advi se another inmate that you had either

self-inflicted that injury or were going to blow air into
that injury to aggravate it to | eave the County Jail and

receive nedical treatnment at one of the |ocal hospitals?

A No, | didn't.

Q Did you indicate to any inmate at the County Jai

that while you were receiving this nedical treatnment you

were going to attenpt to nmake an escape?

A No, ma’ am

(R 1540).°3
Finally, during the penalty phase closing argunent, the
prosecut or violated the Gol den Rul e:

You heard the testinmony of Dr. Wod. Dr. Wod
could not give you any type of an estimate on the
shortening of his life by the additional stab wounds but
we know that the injury to the neck occurred first. What
el se did she tell you? That M. Landis would have been
conscious for approximately five mnutes prior to his
death. Folks, | ask you to do something. |If any of you
have a second on your watch, go back to the jury room and
sit in silence, total silence for two m nutes, not five,
just two, and | suggest to you it is going to seemlike
an eternity to sit there and | ook at one another for two
m nutes. Contenplate Oville Landis and the tinme he
spent, not two mnutes, but closer to five mnutes with
his throat cut, bleeding profusely, then with that nman
continuing the attack by repeatedly stabbing himin the
chest with enough force to go through his body to the
back five tines breaking bones, with enough force in his
back to have nine of the el even stab wounds, again,

t hrough his body breaking bones. And that two to five

m nutes to Orville Landis, | suggest to you, was |like an
eternity of pain, suffering and hell. That is cruel

puni shnent, that is cruel treatnment to a victim That's
what this aggravating factor is all about. | suggest to

3Counsel objected to this |line of questioning during a proffer
exam nation by the State, but the court overruled the
obj ection. (R 1533-5).



you that we have net that burden.
(R 1558-59) (enphasis added). “Such violations of the ‘ Gol den
Rul e’ against placing the jury in the position of the victim

and having themimagine their pain are clearly prohibited.”

Ubin v. State, 714 So. 2d 411, 419 (Fla. 1998)(citation
omtted); See Gonez v. State, 751 So. 2d 630 (379 DCA

1999) (“Prosecutor ‘golden rule arguments during closing
argument of attenpted nmurder trial, suggesting that jurors
woul d have acted differently if they had placed thenselves in
def endant’ s shoes and if case really involved self-defense,
and unfounded questions during cross-exan nation concerning
gang nmenbership and famliarity with guns were inproper and

unprofessional ”); See also Bullard v. State, 436 So. 2d 962

(3" DCA 1983).
The cunul ative effect of the prosecutor’s coments was to
“inproperly appeal to the jury' s passions and prejudices.”

Cunni ngham v. Zant, 928 F.2d 1006, 1020 (11tM Cir. 1991).

“Al t hough this legal precept -- and indeed the rule of
obj ective, dispassionate |law in general -- may sonetimes be
hard to abide, the alternative, -- a court ruled by enotion --

is far worse.” Jones v. State, 705 So. 2d 1364, 1367 (Fla.

1998). Such remarks prejudicially affect the substanti al
rights of the defendant when they “so infect the trial with
unfairness as to nake the resulting conviction a denial of due

process.” Donnelly v. DeChristoforo, 416 U. S. 647 (1974); See

also Ruiz v. State, 743 So. 2d 1, 4 (Fla. 1999)(“The role of

10



counsel in closing argunent is to assist the jury in analyzing
t he evidence, not to obscure the jury’'s view with personal
opi nion, enotion, and nonrecord evidence.”)

Appel | ate counsel was ineffective for failing to raise
this issue, even in the absence of an objection by defense
counsel . Egregious prosecutorial msconduct, |ike that which

occurred here, constitutes fundanental error. Robinson v.

State, 520 So. 2d 1, 7 (Fla. 1988)(“OQur cases have al so
recogni zed that inproper remarks to the jury nmay in some

i nstances be so prejudicial that neither rebuke nor retraction
will destroy their influence, and a new trial should be
granted despite the absence of an objection below or even in

t he presence of a rebuke by the trial judge.”); see al so

Ubin v. State, 714 So. 2d 411, 418, fn8 (Fla. 1998).

Appel | ate counsel’s failure to raise this issue
constitutes deficient performance which prejudiced M. Davis.
Habeas relief is warranted.

CLAIM 1| |

FLORI DA’ S CAPI TAL SENTENCI NG PROCEDURE DEPRI VED MR.

DAVI S OF HI'S SI XTH AMENDVENT RI GHTS TO NOTI CE AND TO A

JURY TRIAL AND OF HI S RI GHT TO DUE PROCESS.

Ring v. Arizona, 122 S. Ct. 2428(2002), overruled Walton

v. Arizona, 497 U. S. 639 (1990), “to the extent that it allows

a sentencing judge sitting without a jury, to find an
aggravating circunstance necessary for inposition of the death
penalty.” Ring at 2443. The role of the jury in Florida’s

capi tal sentencing scheme, and in particular M. Davis’

11



capital trial, neither satisfies the Sixth Amendment, nor

renders harm ess the failure to satisfy Apprendi v. New

Jersey, 530 U. S. 466 (2000)and Ring.

1. JURORS' AWARENESS OF THE | MPACT OF THEI R RECOMVENDATI ON
Initially, at the beginning of the penalty phase, the

Judge’s prelimnary instructions to the jury were:

Al'l right. Now, |adies and gentleman of the jury, you
have found the defendant guilty of murder in the first
degree. The punishnent for this crine is either death or
life inprisonment without the possibility of parole for
25 years. The final decision as to what punishnment shal
be 1 nposed rests solely with the judge of this court;
however, the |law requires that you, the jury, rendered
(sic) to the Court an advisory sentence as to what

puni shnment shoul d be i nposed upon the defendant.

The State and the defendant may now present evidence
relative to the nature of the crine and the character of
the defendant. You are instructed that this evidence
when considered with the evidence you have al ready heard
is presented in order that you m ght determ ne, first,
whet her sufficient aggravating circunstances exist that
woul d justify the inposition of the death penalty and,
second, whether there are mtigating circunstances
sufficient to outwei gh the aggravating circunstances, if
any.

(R. 1506-07) (enphasi s added).
The record al so shows the prosecutor’s argunment

enphasi zed that the jurors’ role was to provide a nere

reconmendati on:
Do each of you agree with nme or can you agree with nme
that jurors do not sentence people? There is only one
person in the courtroomwho has the ability to sentence a
Def endant. That’'s Hi s Honor, Judge Penick. Do all of
you agree with that?

(R 644) (enphasis added).

* * %

Do you understand that it is just that, a recomrendation

12



to the Judge? The jurors do not sentence people. It’'s
not within your power.

(R 682) (enphasi s added).

* * %

We give you witten instructions so you can see right
there in witing when you go back exactly what the law is
that you have to apply and you nmay hear additional

evi dence that applies to that | aw and you are asked j ust
as you are during the first part of the trial to make a
deci sion and render a recomendati on. Not sentence the
man, but render a recommendati on based on the evidence
and that |law that the Judge will be instructing you on.

(R 724-25) (enphasis added) (See also R 642-43,647-48, 869).

While instructing the jurors prior to their sentencing
del i berations, the judge never so nmuch as infornmed the jury
that their recomendati on would be entitled to great weight:

Menmbers of the jury, it is now your duty to advise the
Court as to what puni shnent should be inposed upon the
def endant for his crinme of nmurder in the first degree.
As you have been told, the final decision as to what

puni shnment shoul d be inposed is the responsibility of the
Judge; however, it is your duty to follow the | aw that
will now be given to you by the Court and render to the
Court an advi sory sentence based upon your determ nation
as to whether sufficient aggravating circunstances exi st
to justify the inmposition of the death penalty and

whet her sufficient mtigating circunmstances exist to

out wei gh and aggravating circunstances found to exist.

(R 1577-78) (enphasis added).
The judge proceeded to informthe jury that:
Shoul d you find sufficient aggravating circunstances do
exist, it will then be your duty to determ ne whether
mtigating circunstances exist that outweigh the
aggravating circunstances.
(R 1579). The jury was further advised that “In these
proceedings it is not necessary that the advisory sentence be

unani mous” (R. 1581) but that, “Your decision my be nmade by a

13



maj ority of the jury.” (R 1581). Subsequently, the court
st at ed:

VWhen seven or nore are in agreenent as to what sentence

shoul d be recommended to the Court, that form of

recomrendati on shoul d be signed by your foreperson and
returned to the Court.
(R 1582). Thereafter, the jury’s advisory verdict was
returned and read in open court by the clerk:

[A] majority of the jury, by a vote of eight to four,

advi se and recomend to the Court that it inmpose the

death penalty upon Mark A. Davis.

(R 1592). On January 30, 1987, the presiding judge inposed a
sentence of death (R 1643). 1In its sentencing order, the
court found four aggravating circunstances. (R 269-73).

M. Davis’ jury was specifically instructed that its role
was nerely to make a recommendati on by a majority vote. The
jury was never told that its recommendati on was binding in any
way. |In fact, the jury was not even instructed by the Judge
that its recommendati on woul d be given great weight. Under
the circunstances, the jurors’ sense of responsibility for
determining M. Davis’ sentence was substantially dim nished.

The jury in M. Davis’ case repeatedly heard during the
voir dire exam nation that their penalty phase role was to
render a recomendation. They were told that the
recommendati on was not bindi ng upon the judge. They were told
that the decision as to what sentence to inpose was the

judge’s decision. In the judge' s |ast remarks before the jury

retired, he rem nded themthat it was his responsibility to

14



sentence M. Davis (R 1577).

The dimnution of the juror’s role in M. Davis’ case
entitles himto relief.

2. Ot her Errors in Light of Ring.

Additionally M. Davis’ death sentence was inposed in an
unconstitutional manner because he was required to prove the
non- exi stence of an el enent necessary to make himeligible for
the death penalty. Under Florida |law, a death sentence may
not be inmposed unless the judge finds the fact that
“sufficient aggravating circunstances” exist to justify
i nposition of the death penalty. Fla. Sat. Sec 921.141 (3).
Because inposition of a death sentence is contingent upon this
fact being found, and the maxi num sentence that could be
i nposed in the absence of that finding is life inprisonnent,
the Sixth Amendnent required that the State bear the burden of
proving it beyond a reasonable doubt. Ring at 2432(" Capital
def endants. . .are entitled to a jury determ nation of any
fact the |l egislature conditions an increase in their maxinum
puni shnent.”) In M. Davis’ case, the judge gave the foll ow ng
prelimnary instruction:

You are instructed that this evidence when consi dered

with the evidence you have already heard is presented in

order that you m ght determne, first, whether sufficient
aggravating circunstances exist that would justify the

i nposition of the death penalty and, second, whether

there are mtigating circunstances sufficient to outweigh

t he aggravating circunstances, if any.

(R 1506-7) (enphasis added). 1In closing penalty phase

argument the prosecutor told the jury:

15



Ladi es and gentlenen, the Judge is going to tell you that
any one of the circunmstances that |’ve discussed with you
initself is sufficient for you to find that death is an
appropriate recommendation. |If you find that one or nore
of the aggravating circunstances justify the
recomendati on of death, then you need to consi der what
mtigation has been shown to you to outweigh that
reconmendati on.

(R 1561) (enphasis added). The Court then gave the jury its
final instructions:

[I]t is your duty to follow the law that will now be
given to you by the Court and render to the Court an

advi sory sentence based upon your determ nation as to
whet her sufficient aggravating circunstances exist to
justify the inmposition of the death penalty and whet her
sufficient mtigating circunmstances exist to outweigh any
aggravating circunstances found to exist.

(R 1577-78) (enphasi s added) and:

If you find the aggravating circunmstances do not justify
t he death penalty, your advisory sentence should be one
of life inmprisonment without possibility of parole for 25
years.

Shoul d you find sufficient aggravating circunstances
do exist, it will then be your duty to determ ne whet her
mtigating circunstances exist that outweigh the
aggravating circunstances.

(R 1579) (enphasi s added).
The Due Process Cl ause of the Fourteenth Anendnent

requires the State to prove beyond a reasonabl e doubt every

fact necessary to constitute a crinme. In re Wnship, 397 U S
358 (1970). The existence of “sufficient aggravating

ci rcunstances” that outweigh the mtigating circunstances is
an essential elenment of death-penalty-eligible first degree
mur der because it is the sole elenent that distinguishes it
fromthe crime of first degree

murder, for which |ife is the only possible punishnent. Fla.

16



Stat. Secs. 775.082, 921.141. For that reason, Wnship

requires the prosecution to prove the existence of that

el ement beyond a

reasonabl e doubt. M. Davis’ jury was told otherw se. The
i nstructions given to M. Davis’ jury violated the Due
Process Cl ause of the Fourteenth Amendnment and the Sixth

Amendnent’s right to trial by jury because it relieved the

State of its burden to prove beyond a reasonabl e doubt the

el ement that “sufficient aggravating circunmstances exist”

whi ch outwei gh mtigating circunstances by shifting the burden

of proof to M. Davis to prove that the mtigating

ci rcunst ances outwei gh sufficient aggravating circunstances.

Mul | aney v. Wl bur, 421 U S. 684, 698 (1975).4

M. Davis’' death sentence is also invalid and nust be
vacat ed because the elenments of the offense necessary to
establish capital nmurder were not charged in the indictnment in
violation of the Sixth, Eighth, and Fourteenth Amendnents to
the United States Constitution, the Florida Constitution, and
Due

“Def ense counsel raised an objection regarding this issue at
trial, “Section 921.141 violates the Defendant’s rights under
Fl orida Constitution, Art. 1, Sections 9 and 16, and United
States Constitution, Amends. V and XIV because it does not
require that the aggravating circunstances outwei gh beyond a
reasonabl e doubt the mtigating circunstances before a death
sentence can be inposed.” (R 27-28).

17



Process.?®

M. Davis was indicted on one count of preneditated
mur der, one count of robbery and one count of grand theft (R
8). The indictment failed to charge the necessary el enents of
capital first degree nurder (R 8-10).

Jones v. United States, 526 U. S. 227 (1999), held that

“under the Due Process Clause of the Fifth Amendnment and the
notice and jury guarantees of the Sixth Amendnent, any fact
(other than prior conviction) that increases the maxi mum
penalty for a crinme nust be charged in an indictnent,
submtted to a jury, and proven beyond a reasonabl e doubt.”

Jones, at 243, n. 6. Apprendi v. New Jersey, 530 U S. 466

(2000), held that the Fourteenth Anendnent affords citizens
t he same protections when they are prosecuted under state |aw.

530 U.S. at 475-476.° Ring v. Arizona, 122 S.Ct. 2428 (2002),

held that a death penalty statute’s aggravating factors

operate as ‘the functional equivalent of an elenment of a

great er of fense. Ring, at 2441 (gquoting Apprendi, 530 U.S.

at 494, n. 19).

SDef ense counsel raised an objection regarding this issue at
trial, “Said Indictnment does not properly charge a capital
offense in that the statutory aggravating circunstances upon
which the State would rely in order to obtain the death
penalty are not alleged in the Indictnment, in violation of
United States Constitution, Amends. V, VI, and XV and Fl orida
Constitution, Art. |, Sections 9 and 16.” (R 23).

The grand jury clause of the Fifth Amendnment has not been
held to apply to the States. Apprendi, 530 U. S. at 477, n. 3.
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Li ke the Fifth Amendnment to the United States
Constitution, Article I, Section 15 of the Florida
Constitution provides that “no person shall be tried for a
capital crime w thout presentnent or indictnment by a grand
jury”. Like 18 U. S. C sections 3591 and 3592(c), Florida’s
death penalty statutes, Florida Stats. 88 775.082 and 921. 141,
makes inposition of the death penalty contingent upon the
governnment proving the exi stence of aggravating circunmstances,
establishing “sufficient aggravating circunstances” to cal
for a death sentence, and that the mitigating circunstances
are insufficient to outweigh the aggravating circunstances.
Fla. Stat. 8§ 921.141 (3). Florida law clearly requires every
“el ement of the offense” to be alleged in the information or

indictment. In State v. Dye, 346 So. 2d 538, 541 (Fla. 1977),

this Court said “[a]ln informati on nmust all ege each of the
essential elements of a crine to be valid. No essenti al
el ement should be left to inference.” Further, in State v.
Gay, 435 So. 2d 816, 818 (Fla. 1983), this Court stated
“[w] here an indictnent or information wholly onmts to allege
one or nore of the essential elenments of the crime, it fails
to charge a crinme under the laws of the state,” an indictnent
in violation of this rule cannot support a conviction; the
conviction can be attacked at any stage, including “by habeas
corpus”. Gray, 435 So. 2d at 818.

It is inpossible to know whether the grand jury in this

case woul d have returned an indictnent alleging the presence
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of aggravating factors, sufficient aggravating circunstances,
and insufficient mtigating circunstances, and thus charging
M. Davis with a crime punishable by death. The State’s
authority to decide whether to seek the execution of an

i ndi vidual charged with a crinme hardly overrides-in fact-is an
archetypi cal reason for the constitutional requirenment of

neutral review of prosecutorial intentions. See e.qg., United

States v. Dionisie, 410 U.S. 19, 33 (1973); Wod v. Geordgia,

370 U. S. 375, 390 (1962).
The Sixth Amendnent requires that “[i]n all crimnal
prosecutions, the accused shall . . be inforned of the nature

and cause of the accusation . A conviction on a charge
not made by the indictnent is a denial of due process of |aw.

State v. Gray, supra, citing Thornhill v. Al abama, 310 U. S 88

(1940), and DeJonge v. Oregon, 299 U. S. 353 (1937). By wholly

omtting any reference to the aggravating circunstances that
woul d be relied upon by the State in seeking a death sentence,
the indictment prejudicially hindered M. Davis “in the
preparation of a defense” to a sentence of death. Fla. R
Crim P. 3.140(0).
3. JURY CONSI DERATI ON OF AN | NVALI D AGGRAVATOR

At M. Davis' penalty phase, the jury was instructed,
over defense counsel’s objection, on the avoiding or
preventing a | awful arrest aggravating factor. (R 1550, T.
14). The State specifically inforned the jury that it was

“l'imted in a presentation during this part of the trial to
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only those aggravating circunstances that apply as a matter of
law.” (R 1550) (enphasi s added).

However, after the jury recommendation, the State receded
fromthis aggravating factor in its argunment to the court. (R
1622-23; see also ClaimV, B). In its sentencing order, the
| ower court did not find the existence of this aggravator. (R
269- 73) .

Ring requires that the jury make the unani nous finding
that a capital defendant be sentenced to death based on valid
aggravating factors. Because M. Davis’ jury considered an
invalid aggravating factor, he is entitled to relief.

4. FI NDI NG OF PRI OR CONVI CTI ON OF A CRI ME OF VI OLENCE.

In M. Davis’ case, the jury was erroneously presented
with prior violent fel ony aggravators. M. Davis’ prior
conviction for a “crinme of violence” was in actuality a
juvenil e adjudication, which is not a “conviction” within the
meani ng of 921.141(5)(b), Florida Statutes. and does not
constitute a prior violent felony (See Claimlll).
Additionally, the jury was inmproperly instructed and the trial
court inproperly found that M. Davis’ contenporaneous
conviction for robbery constituted the aggravating
circunstance of conviction of a prior violent felony (See
ClaimlV). In light of these circunstances, M. Davis is
certainly entitled to relief.

5. Concl usi on

M. Davis’' sentence of death stands in violation of the
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Si xth and Ei ghth Anendnents. Based on the foregoing, M.
Davis respectfully requests that his sentence of death as well
as the advisory sentence be vacated in light of R ng v.
Arizona and a life sentence inposed. At the very least, a re-
sentenci ng proceedi ng that conports with the Sixth Amendnent

as explained by Ring v. Arizona is required.

CLAIM I

THE TRI AL COURT | MPROPERLY USED MR. DAVIS" JUVENI LE
ADJUDI CATI ON TO FORM THE BASI S OF THE AGGRAVATI NG

Cl RCUMSTANCE OF A CONVI CTI ON OF A PRI OR VI OLENT FELONY.
MR. DAVI S DEATH SENTENCE VI OLATES THE EI GHTH AND
FOURTEENTH AMENDMENTS.  APPELLATE COUNSEL WAS | NEFFECTI VE
FOR FAILI NG TO RAI SE THI S | SSUE.

During the penalty phase charge conference, defense
counsel objected to the State’s attenpt to use a juvenile
adj udi cation as a prior violent felony:

[I]t is my understanding the attenpted arnmed robbery
al luded to in paragraph 2A that |’ve just referred to
was, in fact a juvenile offense by the defendant and,
hence, cannot be considered a crine.

And, accordingly, I would object to that portion of
the instruction set forth in 2A and woul d request the
Court secure fromthe prosecution some kind of offer of
proof so we can resolve this matter prior to the jury
bei ng seated in this cause.

(R 1493) (enphasis added). The State responded as foll ows:
The real issue we cone down to was it was a prior
juvenil e arned robbery, if that precludes that from being
given as an aggravating factor. 1’ve researched this and
there’s no case on point that says you can use prior
juvenile and there’s no case that says you cannot use
t hem

(R 1494) (enphasis added). The State proceeded to cite to

several cases where juvenile records were admtted as rebutta

evi dence, not as aggravating circunstances. (R 1494-5).
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Subsequent |y, defense counsel argued:

The cases they’ve nentioned in open court in reference to
this issue doesn’'t really seemto be on point. They
could well be factually distinguishable. For instance,
they indicated a juvenile record was to rebut a
psychol ogi st. Who knows, maybe the door was opened for
that type of evidence. W have not arrived at a point
where the defense has opened the door for the presentnent

(R 1496-7). Despite the fact that the “conviction” in
gquestion related to a juvenile adjudication, the State
persisted in its argunment and handed a copy of the judgnent
and sentence to both the Court and defense counsel. (R 1497-
8). Upon receiving these docunents, the follow ng occurred:

MR. WHITE: It appears as though all of these docunents
relate to the attenpted arnmed robbery as a juvenile.

MS. McKEOWN: That is it. | have the records here, M.
White, if you wish to review these.

MR. WHITE: Obviously I’m not objecting to the
authenticity of the docunents, |’ m objecting on the

adm ssibility of this whole business of attenpted arned
robbery as a juvenile.

(R 1498) (enphasis added). The court permtted the

i ntroduction of the juvenile adjudication based on the State’s

argunment that such adjudications were adm ssible as a prior

viol ent fel ony aggravator:
THE COURT: All right. That’'s going to be given as
witten. Let the record be clear | am aware of juvenile
status but I'’mrelying on cases presented to ne by the
State of Florida.
M5. McKEOWN: The Judge has had an opportunity to review
t hose cases because as M. Janmes indicated they are not
directly on point but being argued by way of anal ogy.
THE COURT: | understand that. What el se do we have.

(R 1499) (enphasis added).

During the penalty phase, the State introduced the
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j udgnment and sentence fromthe State of Illinois whereby M.
Davi s was sentenced for an attenpted arnmed robbery in 1980,
when he was 16 years old. (R 1509).7 Then, O ficer Craig

Sal non of the Pekin, Illinois Police Department testified, in
detail, of the attenpted armed robbery in which M. Davis was
adj udi cated in 1980. (R 1510-16).¢8

Prior to its deliberations, the jury was instructed as
fol |l ows:

The aggravating circunstances that you may consider are

limted to any of the followi ng that are established by

the evidence . . . .

A, the (crime) of attenpted armed robbery which occurred

in the past (is a felony) involving the use or threat of

vi ol ence to anot her person.

(R 1578).

After the penalty phase, where the jury recomended death
by an 8-4 vote, the State apparently realized its m stake in
arguing a juvenile adjudication as a prior violent felony.
This is evidenced by the fact that during the sentencing

hearing, the State made a desperate attenpt to then

denonstrate that the juvenile adjudication was in fact a prior

‘Def ense counsel renewed his previous objection (R 1509).

8Agai n, defense counsel raised an objection: “May it please
the Court, | believe that Oficer, or Detective Salnmon is
going to give testinony related to the juvenile attenpted
arnmed robbery that |’ve heretofore objected to as it related
to the records that have now been placed in evidence.
Accordingly, I would nmove -- to be consistent with that

obj ection I would nove to exclude his testinony as it woul d
relate to that particular incident based upon the sane | ega
argunments that | presented when | objected to the
docunent ati on of that juvenile offense.” (R 1509-10).
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violent felony. The State was allowed to “suppl enent the
record” by introducing the testinmny of Scott Hopkins (R
1602), an investigator with the State Attorney’s Ofice, as
well as records fromlIllinois. M. Hopkins’ testinmony, in
essence, was that, based on his inquiries, M. Davis was tried
as an adult for the attenpted arnmed robbery charge and not
adj udi cated a delinquent (R 1602-9).

Def ense counsel introduced docunments contradicting M.
Hopki ns’ testinmony and al so pointed out the drastic change in
the State’s argunent:

The second part of this conposite exhibit is, in effect,
a copy of an affidavit fromthat clerk’s office saying
these are all the records of the particular files in
gquestion. And then, thirdly, of course the official
statenent of the State Attorney and Judge was anot her
part of all the docunentation | got. There is a lot nore
docunmentation | got, but | put a copy of the envel ope and
a copy of the official statement of the State Attorney
and Judge together just to show the bonaficity of the

| ast docunent being a statement that reflects 80-Y911
was, in fact, a juvenile delinquency case. And | point
out when the State first postured thenselves in penalty
cases they didn't at that time try to make adult

of fenses. They tried to convince you that acts of

del i nquency were adm ssible to show prior crinna

hi story or rebut any suggestion to the contrary. It is
today they are, in effect, kind of reviewing this posture
and are now trying to convince you this was not an act of
del i nquency, that it was an adult conviction.

(R 1619-20) (enphasi s added).

The docunentation to which defense counsel was referring,
and which was admtted into evidence, was titled O ficial
Statenment of State’s Attorney and Judge, proves otherw se.
Under the heading of Previous Crimnal Record and referring to

M. Davis’ 1980 attenpted arnmed robbery:
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The Defendant was adjudi cated a delinquent as a juvenile
in Tazwel | County. Tazwell Co. Case #80-Y-991 - 5-9-80 -
Attenpt (Arnmed Robbery)
(R 1690, Def. Tr. Ex. #1). Wth regard to the records the
State introduced, defense counsel stated:
| would sinply object to these records on the basis they
add not hi ng but confusion to the status of this case
under decision. Case 80-Y911 is reflected fromthese
records of the Departnment of Corrections, but these are
not clerk records and they' re inconsistent with the
records | presented to the Court fromthe clerk’s office.
You know I’ m just of the position that sonething fromthe
Departnment of Corrections is not particularly material or
rel evant and does nothing to clear up this cloudy issue,
and to that extent | object.
(R 1632-3). It was disingenuous for the State to argue that
M. Davis’ 1980 adjudication for attenpted arned robbery was a
conviction, thus making it eligible to be used as an
aggravator. Court docunents, including those accepted by the
court at trial, lead to a contrary conclusion. There is
nothing in those records that prove, beyond a reasonable
doubt, that M. Davis was adjudicated an adult. Thus, neither
t he docunents nor Officer Salnmon’s testinmony should have been
adm tted nor should have this adjudication been used as an
aggravator. In fact, the aforenenti oned docunent entered into
evi dence by defense counsel makes clear that M. Davis was
adj udi cat ed a deli nquent and not convicted of a felony.
After further argunent by the defense (R 1634-5), the
court orally sentenced M. Davis to death, relying in part on
M.

Davi s’ juvenil e adjudication as an aggravator:
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In this case the aggravating factors far outweigh the
mtigating factors. And just briefly recapping that
when you | ook at the prior record and the

éttenpted armed robbery . . . you conme to (a) particular
aggravating (factor) that stand(s) out in this particular
case.

(R 1642). It was inproper for the trial court to allow M.

Davi s’ juvenile adjudication to formthe basis of the
aggravating circunstance of conviction of a prior violent
fel ony, because a juvenile adjudication is not a “conviction”
within the nmeaning of 921.141(5)(b), Fla. Statutes. In Merck
v. State, 664 So.2d 939, hn 7 (Fla. 1995), this Court stated:
[jJuvenil e adjudication was not a “conviction” within
meani ng of statute making a prior conviction of a capital
felony or felony involving the use of or threat of use of

violence to a person aggravating circunstance supporting
i nposition of death penalty.

* * %

As noted in Trotter, penal statutes nust be strictly
construed in favor of the one against whoma penalty is
i nposed. 1d. At 694. We therefore conclude as we did in
Trotter, that a resentencing is required.
Id at 943. It was also inproper for both the sentencing jury
and judge to consider this prior juvenile adjudication in
sentencing M. Davis to death.® |t was error for the trial
court to instruct the jury to consider this aggravating
circunstance, which, as a matter of |law, did not apply. Atkins

v. State, 452 So. 2d 529 (Fla. 1984). See Kearse v. State, 662

°'t was not until his witten sentencing order where the
judge, for the first tinme, erroneously concluded that
“al t hough the Defendant was 16 years of age at the tinme, he
was not adj udi cated delinquent, but rather convicted of the
crime and sentenced to the Departnment of Corrections as an
adult.” (R 269-70)

27



So. 2d 677 (Fla. 1995); See also Donaldson v. State, 722 So.

2d 77 (Fla. 1988). It cannot be said that the testinony
concerning the Il1linois attenpted arned robbery and
the fact that it was considered as an aggravator did not taint
t he recommendati on of the jury.

Despite the fact that this issue was properly preserved
at trial, appellate counsel failed to raise it on appeal. But
for counsel’s deficiencies, M. Davis would have received
penalty phase relief. This error requires that M. Davis be
resent enced.

CLAIM |V

THE JURY WAS | MPROPERLY | NSTRUCTED AND THE TRI AL COURT

| MPROPERLY FOUND THAT MR. DAVI S CONTEMPORANEOUS

CONVI CTI ON FOR ROBBERY CONSTI TUTED THE AGGRAVATI NG

Cl RCUMSTANCE OF A CONVI CTI ON OF A PRI OR VI OLENT FELONY.

MR. DAVI S’ DEATH SENTENCE VI OLATES THE EI GHTH AND

FOURTEENTH AMENDMVENTS. APPELLATE COUNSEL WAS | NEFFECTI VE

FOR FAI LI NG TO RAI SE THI S | SSUE.

During the charge conference, the State argued that the
robbery of M. Landis could be used as an aggravati ng
circunst ance and defense counsel objected, “W’'re objecting to
the instant arned robbery of Oville Landis of being the basis
for instruction nunber two... (Vol. XI, T. 12-13).1 Over
counsel’s objection, the trial court instructed the jury to
consider its conviction of M. Davis for robbery of Oville

Landi s as an aggravating circunstance:

Second, that the defendant has been previously convicted

1°Def ense counsel |ater renewed his objections to the penalty
phase instructions. (R 1576).
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of another capital offense or of a felony involving the
use or threat of violence to some person.

A, the crines of attenpted arnmed robbery which
occurred in the past, and B, arnmed robbery which occurred
during this episode are felonies involving the use or
threat of violence to another person.

(R 1578). Subsequently, the court’s sentencing order found:

(b) That the Defendant, MARK A. DAVIS, has been
previously convicted of another capital offense or
felony involving the use or threat of violence to sone
person.

(i) This court specifically finds, based upon the

evi dence, that the Defendant has been convicted of the
crime of Attenpted Arned Robbery. The Attenpted Arned
Robbery was a felony involving the use or threatened use
of violence to another person and that although the

Def endant was 16 years of age at that tinme, he was not
adj udi cat ed del i nquent, but rather convicted of the crine
and sentenced to the Departnment of Corrections as an
adult. Additionally, Defendant was found guilty of
Robbery by the Jury herein which found himguilty of
Murder in the First Degree.

(R 270).
Florida law clearly prohibits the consideration of a
cont enpor aneous robbery of a nmurder victimas an aggravating

circumstance for the nmurder of that victim Bruno v. State,

574 So. 2d 76 (Fla. 1991)(hol ding that conviction of robbery
of murder victimcould not be used to establish the

aggravating circunstance of prior violent felony); Schafer v.

State, 537 So. 2d 988 (Fla. 1989) (holding that conviction of
robbery of murder victimcould not be used to establish the

aggravating circunstance of prior violent felony).

In United States v. Tucker, 404 U.S. 443, 447-49 (1972),
the Suprene Court held that a sentence in a noncapital case

must be set aside as a violation of due process if the trial
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court relied even in part upon “m sinformation of
constitutional magnitude,” such as prior uncounsel ed
convictions that were unconstitutionally inmposed. In Zant v.
St ephens, 462 U. S. 879 (1983), the Suprene Court made cl ear
that the rule of Tucker applies with equal force in a capital
case. ld. at 887-88 and n.23. Accordingly, Stephens and
Tucker require that a death sentence be set aside if the
sentencing court relied on a prior unconstitutional conviction
as an aggravating circunstance supporting the inposition of a
deat h sentence.

Despite the fact that this issue was properly preserved
at trial, appellate counsel failed to raise it on appeal. But
for counsel’s deficiencies, M. Davis would have received
penalty phase relief. This error requires that M. Davis be
resent enced.

CLAIM V

THE JURY WAS | MPROPERLY | NSTRUCTED AND THE TRI AL COURT

| MPROPERLY CONSI DERED | NVALI D AGGRAVATI NG Cl RCUMSTANCES

I N VI OLATION OF MR. DAVI S EI GHTH AND FOURTEENTH

AVMENDMENT RI GHTS. APPELLATE COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO RAISE THI S | SSUE. !

A. DUPLI CATI VE AND AUTOVATI C AGGRAVATI NG FACTORS

M. Davis’ jury was instructed to consider three

duplicative aggravating factors. The prosecutor argued that

each of these three aggravating circunmstances existed, based

on a single aspect of the crine, the robbery of Oville

1petitioner discusses the inproper use of the prior violent
aggravators in Clainms 11l and IV.
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Landis. (R 1552-1556).

The trial court found these three duplicative aggravating
circunstances: that the arnmed robbery for which M. Davis was
convicted in a separate count of the indictment was a prior
violent felony, that the crime was conmtted while M. Davis
was engaged in the conm ssion of a robbery, and that the crine
was commtted for financial gain (R 270).

This Court has consistently held that “doubling” or
“tripling” of aggravating circunmstances is inproper. See

Ri chardson v. State, 437 So. 2d 1091 (Fla. 1983); Provence V.

State, 337 So. 2d 783, 786 (Fla. 1976); Clark v. State, 379

So. 2d 97, 104 (Fla. 1980).

The jury was allowed to rely upon these duplicative
aggravating circunstances in reaching a recommendati on for
death. This “tripling” rendered M. Davis’ capital sentencing
proceedi ng fundanmentally unreliable and unfair.

Additionally, the use of these duplicative aggravators
violated M. Davis' Eighth and Fourteenth Anendnment rights
because it allowed the jury to consider aggravating
circunstances which applied automatically to M. Davis' case
because they had convicted M. Davis on the basis of the
state’s theory of felony nurder during the guilt phase of the
trial (“He did it in the process of a robbery....”)(R 905-
08) .

None of these aggravators, either considered separately,

or “merged” as the court clained was appropriate, should have

31



been considered by the jury or found by the court, as none of
them served to channel and guide the jury’'s discretion in
sentenci ng because the state relied on the felony mnurder
theory during the guilt phase of the trial.

The prosecutor’s argunment for the application of the
aggravating circunstance of “commtted while engaged in the
conm ssion of the crime of robbery” (R 1553) urged the jury
to find this aggravating circunstance autonmatically:

The third aggravating factor which you may consi der
is the crinme for which the defendant is to be sentenced
was commtted while he was engaged in the conm ssion of
the crime of robbery. During voir dire we tal ked a
little bit about the fact that the Legislature has deened
certain crines, violence, robberies, sexual batteries,
ki dnapping to be inherently dangerous to human lives in
and of thenselves. |If a death occurs it’'s first degree
felony murder. The |aw then says that that constitutes
an additional aggravating factor. The fact that this
death occurred during a robbery is an aggravating factor
whi ch you nay consider in determ ning whether or not the
death penalty is an appropriate sentence in this case.

Ladi es and gentl enen, by your verdict you have
concl uded beyond and to the exclusion of a reasonable
doubt that he was, in fact, involved in a robbery at the
time of the offense.

(R 1553) (enphasi s added).
The use of the underlying felony, robbery, as a basis for
any aggravating factor, rendered those aggravating

circunstances “illusory” in violation of Stringer v. Black,

112 S. Ct. 1130 (1992). Due to the outcome of the guilt

phase, the jury’s consideration of automatic aggravating

ci rcunstances served as a basis for M. Davis’ death sentence.
The use of these automatic aggravating circunstances did

not “genuinely narrow the class of persons eligible for the
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death penalty,” Zant v. Stephens, 462 U S. 862, 876 (1983);

therefore, the sentencing process was unconstitutionally
unreliable. Id. Defense counsel specifically objected to this
instruction, “[i]t makes no | ogical sense to ne to instruct
them t hat those contenporaneous acts, essential elenments to
both of fenses [sic], can create a conmpounding of the situation
by addi ng anot her aggravating circunstance to this case” (R
1491). Counsel argued further:

| would further point out that this particular issue
we're dealing with right now is set forth in paragraph
nunber two of page three of proposed jury instruction.

I f you | ook at paragraph nunber three of the sane set of
instructions it states, “the crinme for which the
defendant is to be sentenced was comrmitted while he was
engaged in the comm ssion of the crinme of robbery.” So,
now, all of a sudden we’ve got himbeing -- getting two
aggravating circunstances out of one factual situation.
Then we go down to paragraph five which follows and it
says, “The crinme for which the defendant is to be
sentenced was commtted for financial gain.” Financial
gain was a conponent of the felony nurder theory
presented by the state. So, now we have him being
penalized three tines for the same activities he did

bef ore.

(R 1491-92) (enphasis added). This objection was overrul ed
and the automatic aggravating circunstances were consi dered. *?
The result of these errors was an inproper capital
sentence. However, despite the preservation of this issue by
trial counsel, appellate counsel failed to raise this issue on
appeal. But for counsel’s deficient performance, M. Davis

woul d have received penalty phase relief. Habeas relief is

2Trial counsel also raised this issue in a pre-trial notion.
(R 24).
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war r ant ed.
B. AVO DI NG OR PREVENTI NG A LAWFUL ARREST.

M. Davis’ jury was instructed to consider the follow ng
aggravating circunstance:

Fourth, the crime for which the defendant is to

be sentenced was committed for the purpose of

avoi ding or preventing a |awful arrest or affecting

an escape from cust ody.

(R 1578-79). However, the trial court found that this
aggravating circunstance did not exist (R 270-71).

The court erred by instructing the jury that it could
consi der an aggravating circunstance which as a matter of | aw
did not apply in M. Davis’ case. There was virtually no
evi dence presented by the state to support this aggravator,
yet the instruction was given over defense counsel’s objection
(Vol . XI, T. 13-14).

The prosecution mslead the jury into believing that all
t he aggravators which it would be instructed to consider had
been determ ned to apply as a matter of |law. The prosecutor
ar gued:

The State is limted in a presentation of its
evidence during this part of the trial to only those
aggravating circunstances that apply as a matter of |aw.

(R 1550) (enphasi s added).

Aggravating circunmstances nust be proven beyond a

reasonabl e doubt. The trial court found that the state failed

to prove the existence of the “avoiding arrest” aggravating

ci rcumst ance. Therefore it was error for the trial court to
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instruct the jury to consider this aggravating circumnmstance.

Atkins v. State, 452 So. 2d 529 (Fla. 1984). See also Kearse

v. State, 662 So. 2d 677 (Fla. 1995).

Since this aggravating circunstance did not apply as a
matter of law, it was error for this aggravating circumnmstance
to be submtted for the jury' s consideration over objection.

Onelus v. State, 584 So. 2d 563 (Fla. 1991)(error to instruct

the jury on an aggravator which as a matter of |aw did not

apply). See Archer v. State, 613 So. 2d 446, 448 (Fla. 1993).1

The jury’'s consideration of this invalid aggravator in its
sent enci ng cal cul us deprived M. Davis of a meaningful
i ndi vi dual i zed sent enci ng.

Additionally, after the jury recomendation, the State
receded fromthis aggravating factor in its argunment to the
court:

The fourth aggravating factor | have down here is one the
Court may consider, but may al so reject based on the
testimony. It is that this was commtted for the purpose
of preventing a lawful arrest. | would suggest to the
Court there is evidence in the record that suggests that
this, in fact, was commtted for the purpose, as well as
many ot her purposes, but one of the purposes was to
prevent Orville Landis fromcoming into a court at a
later time and pointing a finger at himas the man who
robbed him However, | acknow edge and we placed in our
menor andum of | aw the fact that the law, certain | aw of
the Florida Suprene Court, is that the evidence nust be
very strong that the overriding notive was to elimnate
the victimas a witness. As | indicated to the Court,

t he evidence essentially suggests that whether or not the

Bln Onelus and Archer, this Court ordered new penalty phase
proceedi ngs where juries were instructed on an aggravati ng
circunst ance over objection and where the aggravating
circunstance did not apply as a matter of |aw.
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Court finds we have proven it beyond and to the excl usion
of a reasonable doubt is a finding that the Court may
consi der, but we may not have clearly established.

(R 1622-2) (enphasi s added).
As defense counsel pointed out,

Then we get to the one that the State is kind of

chanel eoni ¢ about, the waiver, the one instance they
tried to get the Court to nake a finding that this
hom ci de was committed to kill a witness and to effect ny
client’s escape. But they waivered on that, and I would
point out to the Court that if you were to have cases to
read, the total case law on this particul ar aggravati ng
factor, you would find, and | believe the State al ready
conceded it, that for a finding that this particular
aggravating factor has been proven beyond a reasonabl e
doubt nust enconpass that it was the dom nant thenme of
the hom cide and clearly that would harmthe prosecution
of this case which was that the killing of M. Landis was
a part of an armed robbery, and I would certainly urge
the Court to avoid error, but not finding that
circunstance has been proven beyond a reasonabl e doubt as
required by | aw.

(R 1636-7) (enphasi s added).
Where facts fail to establish that the dom nant or only
notive for the homi cide was the elimnation of wtnesses, the

avoi ding arrest aggravator is inproper. Menendez v. State, 368

So. 2d 1278 (Fla. 1979), appeal after remand, 419 So. 2d 312

(Fla. 1982), 366 So. 2d 19 (Fla. 1978). Accord Clark v. State,

443 So. 2d 973, 977 (Fla. 1983); Pope v. State, 441 So. 2d
1073, 1076 (Fla. 1983). It is inpossible for the State to
prove beyond a reasonabl e doubt that the primary notive for
the killing was pecuniary gain, and at the same time prove
beyond a reasonabl e doubt that the sole or dom nant notive for
the killing was elimnation of a witness. That a sentencing

court could instruct a jury to consider and/or find both
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aggravating factors illustrates the point that the aggravating
factors and the jury instructions are vague and over broad.
This is precisely the argunent nade by M. Davis’ defense
attorney during the charge conference:
| would object. | think the phil osophy of ny |earned
opponent was the gentleman was killed during the course
of a robbery and the killing was force or violence
utilized to take the nmoney fromhis person. You can’t
have it both ways.
(T. 14).
The fact that the court did not find the existence of
this aggravating circunstance does not render the error of a

vague instruction harnm ess. Kearse v. State, 662 So. 2d 677

(Fla. 1995). In Florida, neither the judge nor the jury is
permtted to weigh invalid aggravating factors. Espinosa, 112
S. C. at 2929. As the Suprene Court has explained, the jury
is unlikely to disregard a flawed | egal theory and therefore
instructing the jury to consider an invalid aggravating
circunstance is not harm ess error. Sochor, 112 S. Ct. at
2122.

M. Davis was denied a reliable and individualized
capital sentencing determi nation, in violation of the Sixth,
Ei ght h, and Fourteenth Amendnents. However, despite the
preservation of this issue by trial counsel, appellate counsel
failed to raise this issue on appeal. But for counsel’s
deficient performance, M. Davis woul d have received penalty
phase relief.

C. COLD, CALCULATED, AND PREMEDI TATED
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Additionally, the Court did not instruct M. Davis' jury
regarding the cold, calculated, and preneditated aggravati ng
factor in accordance with this Court’s limting construction.

Jackson v. State, 648 So. 2d 85 (Fla. 1994). This Court has

adopted several limting instructions regarding this
aggravating factor. This Court has held that the jury shoul d
be instructed on the limting constructions of this
aggravating circunstance, whenever they are allowed to
consider it. The instruction authorized by this Court reads
as follows:

The crime for which the defendant is to be sentenced was
commtted in a cold, calculated and preneditated manner

wi t hout any pretense or noral or legal justification. In
order for you to consider this aggravating factor, you
nmust find the nurder was cold, and cal cul ated, and
prenmedi tated, and that there was no pretense of noral or

| egal justification. ‘Cold neans the nurder was the
product of calmand cool reflection. ‘Calculated neans
t he defendant had a careful plan or prearranged design to
commit the nurder. ‘Preneditated neans the defendant
exhi bited a higher degree of preneditation than that
which is normally required in a preneditated nmurder. A
‘pretense of noral or legal justification is any claim
of justification or excuse that, though insufficient to
reduce the degree of hom cide, neverthel ess rebuts the

ot herwi se cold and cal cul ating nature of the hom cide.

Jackson, 648 So. 2d at 90. M. Davis’ jury was instead given
an invalid instruction on the cold, cal cul ated and
prenmedi t ated aggravating circunstance:
[ TIhe crime for which the defendant is to be

sentenced was commtted in a cold, calculated and

prenmedi tated manner wi thout any pretense of noral or

| egal justification.
(R 1578-79). The instruction given to M. Davis’ jury

violates this Court’s decision in Jackson, the United States
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Suprenme Court decisions in Espinosa v. Florida, 112 S. Ct.

2926 (1992); Stringer v. Black, 112 S. C. 1130 (1992); Sochor

v. Florida, 112 S. Ct. 2114 (1992); Mynard v. Cartwight, 486

U.S. 356 (1988), and the Eighth and Fourteenth Amendnents to
the United States Constitution.

The only instruction the jury ever received regarding the
definition of “preneditated” was the instruction given at the
guilt phase regarding the preneditati on necessary to establish
guilt of first-degree nmurder. As this Court has held, this
definition does not define the “cold, calcul ated and

prenmedi t ated” aggravating factor. See Rogers v. State, 511 So.

2d 526, 533 (Fla. 1987); Gorhamv. State, 454 So. 2d 556 (Fla.

1984). Under these circunstances, it nust be presuned that
the erroneous instruction tainted the jury’ s recomrendati on,
and in turn the judge s death sentence, with Ei ghth Amendnent
error.

Thi s aggravating factor and instruction was overbroadly

applied, see Godfrey v. Georgia, 446 U.S. 420 (1980); Mynard

v. Cartwight, 486 U S. 356 (1988), failed to genuinely narrow

the class of persons eligible for the death sentence, see Zant

v. Stephens, 462 U. S. 862, 876 (1983), and did not apply as a

matter of law. As a result, M. Davis death sentence was

i nposed in violation of the Ei ghth and Fourteenth Amendnents
to the United States Constitution. G ven that defense counse
raised this issue at the trial level (R 25), appellate

counsel was ineffective for failing to raise this issue on
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appeal .
D. PECUNI ARY GAI N.

The jury in M. Davis’ case was instructed that it could
find as an aggravating factor that the nmurder was comm tted
for the purpose of financial gain (R 1579). This Court has
repeatedly held that in order for this aggravator to be
applicable, it must be proven beyond a reasonabl e doubt. Scull

v. State, 533 So. 2d 1137, 1142 (Fla. 1988); Rogers v. State,

511 So. 2d 526, 534 (Fla. 1987). This aggravating factor and
the resulting instruction are not supported by the evidence.

See Rogers; Simmons v. State, 419 So. 2d 316 (Fla. 1982). The

instruction given to the jury was al so vague under the Eighth
and Fourteenth Amendnments to the United States Constitution.
It was inpossible for the State to prove beyond a reasonabl e
doubt that the primary notive for the killing was pecuniary
gain, and at the sane tine prove beyond a reasonabl e doubt
that the sole or dom nant notive for the killing was
elimnation of a witness or avoiding arrest. That a
sentencing court would allow the jury to consider both
aggravating factors illustrates the point that the aggravating
factors and the jury instructions are vague and over broad.

Def ense counsel nade precisely this objection during the

charge conference (Vol. XI, T. 14). Defense counsel argued

1Al 't hough appell ate counsel raised this issue as to the
applicability of the instruction, he failed to raise the issue
as to the vagueness of the instruction.
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that the state should not be allowed to “have it both ways”
(Vol. XI, T. 14)(enphasis added).

Wt hout the conplete instruction, the statute setting
forth the “pecuniary gain” aggravating factor is facially
vague and overbroad because it fails to adequately informthe
sentencer what must be found for the aggravator to be present.
The trial court found the existence of this aggravating
factor, but did not apply the required construction (R 270).
In fact, the sentencing court found that this aggravating
circunstance existed without setting forth any basis for the
findi ng what soever. This was error.

M. Davis’ jury was given the follow ng instruction:
“Five, the crime for which the defendant is to be sentenced
was commtted for financial gain.” (R 1579). The jury was
never instructed that the state carried a burden of proving
that the “primary notive” elenment of this aggravating
circunst ance exi sted beyond a reasonabl e doubt.

Such instruction violates Espinosa v. Florida, 112 S. Ct.

2926 (1992); Stringer v. Black, 112 S. C. 1130 (1992); Sochor

v. Florida, 112 S. Ct. 2114 (1992); Maynard v. Cartwight, 108

S. Ct. 1853 (1988), and the Eighth and Fourteenth Anmendnents
to the United States Constitution. Appellate counsel was
ineffective for failing to raise this issue.
CLAI M VI
THE | NTRODUCTI ON OF VI CTI M | MPACT EVI DENCE DURI NG THE

GUI LT PHASE OF MR. DAVI S CASE WAS SI XTH, EI GHTH AND
FOURTEENTH AMENDMVENT ERROR. APPELLATE COUNSEL WAS
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| NEFFECTI VE FOR FAILING TO RAISE THI S | SSUE ON APPEAL.
During the guilt phase of M. Davis' trial, the
State introduced the testinmony of the victims son-in-Iaw,
Raynmond Hansbrough (R 1004-1010). M. Hansbrough’s testinony
was a “backdoor” way of entering victiminpact testinony.
Because M. Hansbrough’s testinony exceeded the limted
rel evant purpose for which he was called to testify (the
amount of noney the victimhad on the day of the crine), it
violated the restrictions placed on victiminpact testinony
because it was not limted to the victin s uniqueness and the
| oss to the community’s nenbers by the victinms death.
Through M. Hansbrough’s testinony, the jury was able to hear
details of his famly (that the victimhad seven children-five
girls and two boys) (R 1005); his nicknane (Skip) (R 1005);
the fact that he had a little dog (R 1006); and his former
occupation (retired from Governnment, worked for NASA) (R
1010). This testinmony was violative of victiminpact evidence
and was prejudicial to M. Davis’ case.
Section 921.141(7) reads:
Once the prosecution has provided evidence of the
exi stence of one or nore aggravating circunstances .
t he prosecution may introduce, and subsequently argue,
victiminpact evidence. Such evidence shall be designed
to denonstrate the victins uniqueness as an i ndivi dual
human being and the resultant loss to the community’s
menbers by the victim s death. Characterizations and
opi nions about the crime, the defendant, and the
appropriate sentence shall not be permtted as part of

victiminpact evidence.

See Wndomv. State, 656 So. 2d 432 (Fla. 1995)(reiterating
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t he scope of victiminpact evidence, stating, “[v]ictiminpact
evidence nust be limted to that which is rel evant as
specified in (section) 921.141(7)").

Appel | ate counsel raised a victiminpact issue regarding
the statenent by the victim s daughter at the sentencing
hearing. See Davis, 586 So. 2d at 1040-41. This Court found
the error harm ess, in part, because, “Relevant to that
analysis is the fact that the jury was not exposed to the
i nproper evidence of victiminpact, yet recommended death.” 1d
at 1041.

Here, the jury was in fact exposed to the inperm ssible victim
i npact testinony. Appellate counsel’s failure to raise the
i ssue regarding the testinmny of Raynmond Hansbrough during the

guilt phase constitutes ineffective assistance of counsel.

CLAI M VI |

MR. DAVIS" RIGHTS TO AN | NDI VI DUALI ZED AND CASE- SPECI FI C

SENTENCE WERE VI OLATED BY THE TRI AL COURT' S FAI LURE TO

FILE WRI TTEN FI NDI NGS | N SUPPORT OF THE SENTENCE OF DEATH

| N ACCORDANCE W TH THE REQUI REMENTS OF FLORI DA LAW MR

DAVI S DEATH SENTENCE VI OLATES THE ElI GHTH AND FOURTEENTH

AMENDMENTS.  APPELLATE COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO RAISE THI S | SSUE ON APPEAL.

At the court’s sentencing hearing which was held one week
following the jury’'s recommendati on of death, the judge
rendered concl usions fromthe bench regarding the application
of the aggravating circunstances. The court indicated that it

woul d be entering a witten opinion setting forth findings in
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regard to the mtigating circumstances (R 1641). Defense
counsel asked for a tinmely copy of the witten findings (R
1642) and the court responded that they could only have the
findings at the time they were filed and that the court was
“certainly not going to submt it on the five-day rule” (R
1642) .

Then the court proceeded to state findings regarding
aggravating circunstances, but not mtigating circunstances
(R 1641-45). Despite the court’s concession that it had not
considered the mtigating circunmstances or made findi ngs
regarding them the court delivered its sentence of death (R
1641-45). It was over six weeks before the court filed
written findings regarding the mtigating and aggravati ng
circunstances (R 269-73).

Section 921.141(3) of the Florida Statutes states:

I n each case in which the court inmposes the death

sentence, the determ nation of the court shall by

supported by specific witten finding of fact based upon
the [aggravating and mtigating circunstances] and upon

the records of the trial and sentencing proceedings. |If
the court does not namke the findings requiring the death
sentence, the court shall inpose sentence of life

i npri sonnment .
This requirenment is net when the witten orders inposing a
death sentence are prepared prior to the oral pronouncenment of

sentence for filing concurrent with the pronouncenent. See

Grossman v. State, 525 So. 2d 833, 841 (Fla. 1988).1'% The

pPetitioner acknow edges that G ossman, which has only been
applied prospectively, proceeded M. Davis’ trial. Petitioner
contends, however, that the court’s failure to adhere to the
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pur pose of this requirenent of contenporaneousness is to
i npl ement the intent of the Legislature to ensure that witten
reasons are not merely after-the-fact rationalizations for the

deci sion to i npose death. Hernandez v. State, 621 So. 2d

1353, 1357 (Fla. 1993).
Appel | ate counsel’s failure to litigate this issue denied
M. Davis the effective assistance of counsel.
CLAIM VI I
MR. DAVIS" CONVI CTI ON FOR ROBBERY WAS NOT APPROPRI ATE AS
THERE WAS | NSUFFI CI ENT EVI DENCE TO SUPPORT SUCH A
CONVI CTI ON AND ANY AGGRAVATORS STEMM NG FROM THAT
CONVI CTION. MR. DAVI S SI XTH, ElI GHTH AND FOURTEENTH
AMENDMENT RI GHTS WERE VI OLATED AND HI S APPELLATE COUNSEL
WAS | NEFFECTI VE.
At M. Davis’ capital trial there was insufficient
evi dence to support a robbery with a weapon conviction. 1In

Mahn v. State, this Court hel d:

Whil e the taking of property after the use of force can

sonetimes establish a robbery we have held that the

t aki ng of property after a murder, where the notive for

the nurder was not the taking of property, is not a

robbery.

714 So. 2d 391, 397 (Fla. 1998).

In M. Davis' case, trial counsel abandoned M. Davis’
def ense of self defense by arguing to the jury that this was
not his theory (R 1431; see also PC-R 707-8). However, M.
Davi s’ clainmed that the hom cide occurred after he requested

to borrow noney fromthe victimand the victim grabbed himin

af orenenti oned procedure violates M. Davis' eighth and
fourteenth amendnment rights.
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a sexual manner pronpting a fight between the two. During the
fight, the victimgrabbed a knife and M. Davis was able to
take the knife away fromthe victimand use it in the
hom ci de. The notive of the hom ci de was not the taking of
property but one of self defense and a frenzy due to M.

Davi s’ nental state and intoxication.

The taking of property was an afterthought. M. Davis’
actions were of “flight” not fancy. He took the victim s car
in order to | eave the scene and until he found further
transportation, by bus, to continue his flight. |In fact, M.
Davis stayed at a hotel in Tanpa, awaiting the first bus to
Napl es, the next norning, rather using the victinms car any
further. These actions were not of a defendant who planned to
rob the victim but only thought to take noney and the car
after the fight occurred so that he could flee. M. Davis’
travel denonstrate that he used the itens taken fromthe
victimto | eave town — including all of the noney. The State
did not exclude M. Davis’ hypothesis of his npotive.

The State also told the jury that they had heard no
evidence that M. Davis carried a knife with himwhen he
arrived atthe victims notel room (R 1401). However,
contrary to the jury instructions, the State informed the jury
that they could find that M. Davis arnmed hinmself in the
course of the robbery.

The jury found M. Davis guilty of robbery with a deadly

weapon which is contrary to the evidence. Thus, the trial
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court erred in failing to deny M. Davis notion for directed
verdi ct.

The State did not prove that M. Davis carried a knife
wi th himwhen he went to the victims notel room Rather, M.
Davi s obtained the knife during a struggle with the victim
when no robbery was in progress or intended. The record
denonstrates that the taking of the noney and car were an
af t ert hought . 6

Appel | ate counsel was ineffective in failing to raise
this claimon direct appeal. Relief is proper.

CLAIM | X

MR. DAVI S WAS DENI ED HI' S RI GHT TO BE PRESENT AT ALL

CRI TI CAL STAGES OF H' S CAPI TAL TRIAL I N VI OLATI ON OF THE

S| XTH, EI GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED

STATES CONSTI TUTI ON.  APPELLATE COUNSEL WAS | NEFFECTI VE

FOR FAI LI NG TO PROPERLY RAI SE THI' S | SSUE ON APPEAL.

The principle argument of whether or not M. Davis was
present during jury selection and the exercise of perenptory
chal I enges which resulted in el even of the twelve jurors being
seated for M. Davis’ trial was first raised in April, 1989,
in M. Davis’ pro se conpanion brief on direct appeal. Wile
this Court has addressed this issue previously, this Court nay

reexam ne a claimpreviously raised if adherence to the

previous ruling would result in manifest injustice. Strazzulla

v. Hendrick, 177 So. 2d 1, 4 (Fla. 1965).

On direct appeal, this Court ordered than an evidentiary

¥n fact, the anount of noney has never been proven and the
State has introduced no evidence that a check ever existed.
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hearing be conducted to determne if M. Davis was present
during the jury challenges and if not, whether he waived his
presence. The hearing was held in |late 1990, before
Adm ni strative Judge John Giffin of the Thirteenth Judici al
Circuit.

Foll owi ng the evidentiary hearing, Judge Giffin issued
findi ngs on December 1, 1990. Judge Giffin stated that the
constitution and Francis v. State, 413 So. 2d 1175 (Fl a.

1982), require that a defendant be present at every critical
stage of the proceedings, including jury selection and the
exerci sing of perenptory challenges or that a defendant make a
knowi ng and intelligent waiver on the record that. The npst

i ncredi bl e aspect of Judge Griffin's order is paragraph nunber
4. Judge Giffin found that 1) No such wai ver had been nmade
by M. Davis; 2) The issue of waiver was noot because:

4. Also of interest to the court was the testinony of

t he Defendant that after his conviction in this matter,
he met Bobby Marion Francis, Francis v. State, 413 So. 2d
1175 (Fla. 1982), while both were in prison. The

Def endant admitted on cross-exam nation that his
conversation with M. Francis involved the same all eged
problem i.e. M. Francis' allegation followi ng his own
conviction of having been absent fromthe courtroom
during jury selection. The Defendant in the instant
cause further admtted that his pro se notion which
triggered the instant proceedi ng was devel oped after that
conversation with M. Francis. Such adm ssion casts
grave doubts on the credibility of the Defendant's

al l egation that he was absent fromthe courtroom during
the jury selection as he has all eged, especially since
such all egation has arisen two (2) years post conviction.

(Decenber 1, 1990 order, pg. 3-4).

Judge Giffin's order as to the second prong of his
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findings was in error and conpletely rebutted by the record.
The record reflects that M. Davis testified:
Q [by M. Crow] Were any of those neighbors involved

in litigation that involved the sane issue that is
present in this case?

A. No.

Q None of those Defendants had that issue?

A. No.

Q Have you ever nmet M. Francis?

A. Ch, yeah. | talked to himlater after | filed this.

(R 1730) (enphasi s added).

I ncredul ously, in his witten findings, the |ower court
made a finding that was no where in the record and directly
conflicted with M. Davis testinmny — the only testinony on
this subject.

The factual finding nade by Judge Griffin should not have
been presumed correct when the actual record contradicts the
finding. To accept Judge Giffin' s finding has caused a
m scarri age of justice.

M. Davis was denied his right to be present at al
aspects of the jury selection process in violation of the
Si xth, Eighth and Fourteenth Anendnents to the United States

Constitution. See Pointer v. Texas, 380 U S. 400 (1965); Coney

v. State, 653 So. 2d 1009 (Fla. 1995); Francis v. State, 413

So. 2d 1175 (Fla. 1982).
There is no question that M. Davis was not present for

jury selection. The trial court stated: “Let the record be
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clear. The attorney is waiving [M. Davis’] presence.” (R
764) .

M. Davis did not waive his right to be present at this
critical stage and the record does not reflect any waiver or
acqui escence of his presence or trial counsel’s actions.

Foll owi ng the statenment by the court, the parties, wthout M.
Davi s, proceeded to select eleven of the twelve jurors and
exerci sed several challenges.

The record of M. Davis' case denonstrates nunerous
attenmpts by the defendant, pro se, to have this Court rectify
t he erroneous deci sion made on his direct appeal.

M. Davis’ appellate counsel was ineffective for failing
to pursue this issue and bringing the truth to |ight.
Appel | ate counsel failed to subject the State’s case to a
meani ngf ul adversarial testing and the result is that this
Court presuned correct a finding that is not supported by the
record and directly contradicts the testinmony presented.

The Cronic standard of ineffectiveness applies to M.

Davis’ case, as to this issue. United States v. Cronic, 466

U.S. 648 (1984). In Cronic, the United States Suprene Court
adopted a standard that applies to a narrow spectrum of cases
where the defendant is conpletely denied effective assistance
of counsel. See Chadwick v. Green, 740 F.2d 897, 900 (11t" Cir
1984) .

This Court has the authority to change the | aw of the

case. Brunner Enterprises v. Dept. of Revenue, 452 So. 2d 550
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(Fla. 1984). Likewise, this Court has the power to reconsider
and correct erroneous rulings in exceptional circunstances and
where reliance on the previous decision would result in

mani fest injustice, notw thstanding that such rulings have

becone the | aw of the case. Preston v. State, 444 So. 2d 939

(Fla. 1984).

This Court should find that M. Davis was in fact not
present during a critical stage of his proceedings — jury
sel ection — and that his appellate counsel was ineffective.
Relief is proper.

CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein, M. Davis
respectfully urges this Court to grant habeas corpus relief.
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