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ARGUVMENT I N REPLY

| NTRODUCTI ON

COVES NOW the Petitioner, Mark Allen Davis, by and
t hr ough undersi gned counsel and hereby submts this Reply to
the State’s Response to M. Davis’ Petition for Wit of Habeas
Corpus. Petitioner will not reply to every issue and
argument, however does not expressly abandon the issues and
claims not specifically replied to herein. For argunents not
addressed herein, Petitioner stands on the argunents presented
in his Petition for Wit of Habeas Corpus.

I NTRODUCTI ON

The argunents relied on throughout the State's brief are
primarily based upon three principles: procedural bar, no
merit and that M. Davis, acting as co-counsel is responsible
for the deficiencies of his direct appeal, due to this Court’s
allowing himto file a pro se conpanion brief on direct
appeal .

As to the State’'s claimthat M. Davis was co-counsel,
the State begins by asserting that M. Davis did not nention
in his petition that he filed a pro se conpani on brief.
(Response at 15). This is false. In M. Davis’ introduction
in his petition he specifically informed this Court that he
filed a pro se conpanion brief arguing several clains.

See Petition at 2. M. Davis was forced to file the brief due
to the circunmstances surrounding his direct appeal. However,

the fact that the brief was filed does not reflect in any way



that M. Davis was not entitled to the effective assistance of
counsel on direct appeal. M. Davis was neither co-counsel
nor represented hinself.

In Novenber 1988, M. Davis received his first a letter
fromhis appellate counsel — this was counsel’s first
comruni cation with M. Davis. Enclosed with the letter was a
copy of the brief that had already been filed in M. Davis’
case. M. Davis replied to the letter by questioning why he
was not contacted prior to the filing of the brief.

I n January, 1989, appellate counsel wote M. Davis again
and assured himthat diligent research was conducted before
filing the brief. M. Davis replied, requesting the
opportunity to discuss the issues with counsel and indicating
he believed other issues my need addressing. His appellate
counsel conplied and requested a nmotion for an extension of
time with this Court.

After meeting with M. Davis, appellate counsel sought
this Court’s perm ssion for M. Davis to file a comnpanion
brief. M. Davis then drafted and filed a conpanion brief.
Appel | ate counsel did not want to file a supplenental brief
and instructed M. Davis to draft any clainms he believed
shoul d be considered by this Court. It was not M. Davis’
desire to represent hinmself, act as co-counsel or draft a
brief.

This Court has held that a defendant has a right to

effective assistance of counsel during direct appeal.



Therefore, if a defendant desired to represent hinself or
woul d be held responsible for onmi ssions fromhis appeal, he
woul d have to be instructed about the benefits he was
relinqui shing and he woul d have to wai ve those rights freely

and voluntarily. See Faretta v. California, 422 U S. 806

(1975). This includes his right to effective assistance of
counsel. In M. Davis’ case no Faretta inquiry ever occurred.
M. Davis is not responsible for any errors that occurred
during his direct appeal.

Addi tionally, M. Davis would note that appellate counsel
actually litigated portions of his case wi thout his
transcripts.

Further, the State argues that M. Davis’ clains are
procedural ly barred because they could have been raised on
direct appeal but were not. The State’ s argunment makes no
sense. M. Davis contends that his appellate counsel was
ineffective. It is indisputable that M. Davis was entitled
to effective assistance of counsel in a direct appeal. Davis
v. State, 789 So. 2d 978, 981 (Fla. 2001). |In addition, this
Court has held that it is proper to raise clains of
i neffective assistance of counsel in a direct appeal in a

st at e habeas corpus proceeding. Rutherford v. More, 774 So.

2d 637, 643 (Fla. 2000). Therefore, this is M. Davis' first
opportunity to raise clains that his direct appeal counsel was
ineffective. M. Davis’ clains are properly brought and nust

be anal yzed under the caselaw requiring that appellate counsel



provi de effective assi stance.
CLAIM | — PROSECUTORI AL M SCONDUCT
The State contends that M. Davis’ claimis procedurally
barred because several of the conpl ained of argunments were not
objected to by trial counsel. However, this Court has held
that inproper coments may constitute fundanental error.

Kilgore v. State, 688 So. 2d 895, 898 (Fla. 1996), cert.

deni ed, 118 S.Ct. 103 (1997). Fundanental error is defined as
t hat which “reaches down into the validity of the trial itself
to the extent that a verdict of guilty could not have been

obt ai ned wi thout the assistance of the alleged error.” 1d. In
M. Davis’ case, the remarks injected “elements of enotion and

fear into the jury's deliberations”. King v. State, 623 So. 2d

486 (Fla. 1993).

At M. Davis’ trial, the prosecutor shifted the burden to
M. Davis to prove that he was not guilty of the crimes with
whi ch he was charged and criticized his assisting his defense
counsel. Additionally, the prosecutor called M. Davis a “a
cagey little nurderer. Little robber, cagey little thief.”
(R 1390). The prosecutor also argued an inproper “Colden
Rul e” argunent to the jury.

The prosecutor’s behavior and coments were inproper.
Appel | ate counsel was ineffective in failing to raise this
claim Relief is proper.

CLAIM Il — RING v. ARl ZONA

The State argues that this Court does not have



jurisdiction to entertain M. Davis’ Ring v. Arizona, claim

because he raised it in state habeas proceedi ngs. (Response at
18). However, the renedy of habeas corpus is a traditional
remedy for seeking postconviction relief in crimnal cases.

See generally Richardson v. State, 546 So. 2d 1037 (Fl a.

1989). And, where a defendant seeks to vindicate a right that
affects the appell ate process, habeas corpus remains the
appropriate vehicle, as the trial courts have no power or

authority over appellate courts. See Baker v. State, 878 So.

2d 1236, 1241-2 (Fla. 2004)(noting that habeas corpus is the
appropriate renmedy in those circunstances “where the
petitioner is not seeking to collaterally attack a final
crimnal judgnent of conviction and sentence, or where the
original sentencing court would not have jurisdiction to grant
the collateral postconviction relief requested even if the
requi renents of the rule had been tinely nmet”) (enphasis
added) (footnote om tted).

In addition, in the area of capital collateral
litigation, this Court has historically exercised its
authority to entertain issues brought not only by deat h-
sentenced i nmates but also by the State of Florida in a
variety of collateral procedural postures. Indeed, this Court
has noted that it has “exclusive jurisdiction to review al
types of collateral proceedings in death penalty cases.” State

v. Fourth District Court of Appeal, 697 So. 2d 70, 71 (Fla.

1997) (enphasi s added). See also State v. Matute-Chirinos, 713




So. 2d 1006 (Fla. 1998); Trepal v. State, 754 So. 2d 702 (Fla.

2000) . This Court has repeatedly entertained simlar

petitions and clains, |ike M. Davis' . See Bottoson v. Moore,

833 So. 2d 693 (Fla. 2002); King v. More, 831 So. 2d 143

(Fla. 2002). Gven that this Court has exercised jurisdiction
in simlar cases, cases in which the State raised no
jurisdictional issue, it is suspect that the State now nakes
such an argunent.

It is clear that “there is a history of the Suprene Court

of Florida accepting jurisdiction,” Trepal, 754 So. 2d at 706,
in capital cases where defendants are seeking to challenge the
prior decision of the Court either in direct appeal or in a
postconvi cti on appeal when the United States Suprene Court

| ater issues a decision which, in the defendant’s view,
establishes that this Court’s resolution of a constitutional
clai mwas erroneous. The oft-expressed and | ongstandi ng vi ew
is that Rule 3.850 is a vehicle to challenge errors over which
the trial court has authority and jurisdiction to correct, and
habeas corpus is the vehicle to challenge errors which affect
t he appell ate process where there are no factual matters to be
resolved. This principle establishes that M. Davis properly
filed his claimin his petition for wit of habeas corpus.

The State al so contends that Ring is not retroactive and

cites Schiro v. Summerlin, 124 S. C. 2519 (2004). However,

the State fails to nention that in Sumnerlin, the United

St ates Suprenme Court analyzed the retroactivity issue under



the test set forth in Teague v. Lane, 489 U S. 288 (1989).

The State fails to recognize that retroactivity is not
governed by Teague, but rather the appropriate anal ysis
adopted by this Court in Wtt v. State, 387 So. 2d 922 (Fl a.

1980). The State makes no attenpt to urge this Court to adopt

Teague. Ring is retroacti ve.

Under Wtt, a change in |aw supports postconviction
relief in a capital case when “the change: (a) emanates from
this Court or the United States Suprenme Court, (b) is
constitutional in nature, and (c) constitutes a devel opnment of
fundamental significance.” 1d. at 931. The first two criteria
are met here. In elaborating what “constitutes a devel opnent

of fundanental significance,” the Wtt opinion includes in
t hat category “changes of |aw which are of sufficient
magni tude to necessitate retroactive application as

ascertained by the three-fold test of Stovall [v. Denno, 388

U.S. 293 (1967)] and Linkletter [v. Walker, 381 U S. 618

(1965)],” adding that “G deon v. Wainwight . . . is the prine

exanpl e of a | aw change included within this category.” See
Wtt, 387 So. 2d at 929.

This three-fold test considers “(a) the purpose to be
served by the new rule; (b) the extent of reliance on the old
rule; and (c) the effect on the adm nistration of justice of a
retroactive application of the newrule.” See id. at 926. It
is not an easy test to use, because there is a tension at the

heart of it. Any change of |aw which “constitutes a



devel opnent of fundamental significance” is bound to have a
broadly unsettling “effect on the adm nistration of justice”
and to upset a goodly measure of “reliance on the old rule.”
The exanpl e of G deon — a profoundly unsettling and upsetting
change of constitutional |aw — makes the tension obvious. How
the tension is resolved ordinarily depends nostly on the first

prong of the Stovall-Linkletter test — the purpose to be

served by the new rule — and whet her an anal ysis of that
pur pose reflects that the newrule is a “fundanental and
constitutional |aw change[] which cast[s] serious doubt on the
veracity or integrity of the original trial proceeding.” See
Wtt, 387 So. 2d at 929.

Two considerations call for recognizing that the

Apprendi -Ring rule is such a fundanental constitutional

change: First, the purpose of the rule is to change the very
identity of the decisionmker with respect to critical issues

of fact that are decisive of |life or death. In the nost basic

sense, this change renedies a structural defect [ ] in the

constitution of the trial nechani sm Sullivan v. Louisiana,

508 U. S. 275, 281 (1993): it vindicates “the jury guarantee .
[as] a ‘basic protectio[n]’ whose precise effects are
unmeasur abl e, but wi thout which a crimnal trial cannot

reliably serve its function.” Id. In Johnson v. Zerbst, 304

U.S. 458 (1938) — which was the taproot of G deon V.

Wai nwright, this Court’s npdel of the case for retroactive

application of constitutional change — the Supreme Court held



that a denial of the right to counsel could be vindicated in
postconvi cti on proceedi ngs because the Sixth Amendnent
required a lawer’s participation in a crimnal trial to

“conplete the court”, see Johnson, 304 U S. 458; and a

j udgnment rendered by an inconplete court was subject to

coll ateral attack. What was a nmere imaginative nmetaphor in
Johnson is literally true of a capital sentencing proceeding
in which the jury has not participated in the |ife-or-death
factfinding role that the Sixth Amendnent reserves to a jury
under Apprendi and Ring: the constitutionally requisite
tribunal was sinply not all there; and such a radical defect
necessarily “cast[s] serious doubt on the veracity or
integrity of the . . . trial proceeding.” See Wtt, 387 So. 2d
at 929.

Second, “the jury trial provisions in the Federal and
State Constitutions reflect a fundanmental decision about the
exercise of official power — a reluctance to entrust plenary
powers over the life and |liberty of the citizen to one judge
or to a group of judges. Fear of unchecked power . . . found
expression . . . in this insistence upon comunity
participation in the determ nation of guilt or innocence,”

Duncan v. Louisiana, 391 U S. 145, 156 (1968) - i ncl uding,

under Apprendi and Ring, guilt or innocence of the factual
accusations “necessary for the inposition of the death

penalty.” See Ring, 122 S. Ct. at 2443; Apprendi, 530 U S. at

494-95. The right to a jury determ nation of factual



accusati ons has |long been the central bastion of the Anglo-
Anerican | egal system s defenses agai nst injustice.?
The United States Suprenme Court’s retraction of Hildw n

v. Florida, 490 U. S. 638 (1989) and Walton v. Arizona, 490

U.S. 639 (1990) in Ring restores a right to jury trial that is
neither trivial nor transitory but “the nost transcendent
privilege which any subject can enjoy.” M. Davis should not
be denied its benefit sinmply because the Supreme Court
tenporarily overlooked the point before finally getting it
right.

Also the State argues that establishing a single
aggravat or renders a defendant death eligible. (Response at
21). The State m sconstrues the Supreme Court’s opinion in
Ring as sinply establishing that the presence of an
aggravating circunstance i s necessary to render a defendant
death eligible. Such a result is at odds with Ring

In Florida, 8§ 921.141, Fla. Stat., requires both the jury
and the trial judge to nmake three factual determ nations
before a death sentence may be inposed. They (1) nust find

the existence of at | east one aggravating circunstance, (2)

Li kewi se, in Blakely v. Washington, the United States
Suprenme Court recently reaffirned the value of the jury's
role. In M. Davis' case, the trial court inposed a sentence
for the robbery conviction that was higher than the sentencing
gui delines. 124 S.Ct. 2531. Under the guidelines, M. Davis
shoul d have been sentenced to 9-12 years. However, the court
sentenced M. Davis to life so that if his death sentence was
overturned he would remain in prison for the rest of his life.
Thi s was i nproper.

10



must find that “sufficient aggravating circunstances exist” to

justify inmposition of death, and (3) nust find that “there are
insufficient mtigating circunstances to outwei gh the

aggravating circunstances.” 8 921.141(3), Fla. Stat. (enphasis

added). |If the judge does not make these findings, “the court
shall inpose sentence of life inprisonnent in accordance with
[8] 775.082.” 1d. (enphasis added). M. Davis’  jury was SO

i nstructed.

In Ring, the Suprenme Court held that the Sixth Anmendnent
to the United States Constitution requires that when
aggravating factors are statutorily necessary for inposition
of the death penalty, they nust be found beyond a reasonabl e
doubt by a jury. Ring, 536 U S. at 609. This was in

conformity with its earlier ruling in Apprendi v. New Jersey,

where the Suprene Court held, “If a State nakes an increase in
a defendant’s authori zed puni shnment contingent on the finding
of a fact, that fact--no matter how the State | abels it--nust
be found by a jury beyond a reasonabl e doubt.” 530 U. S. at
482-83. Ring applied Apprendi to the category of capital
mur der cases and concl uded any fact rendering a person
eligible for a death sentence is an el ement of the offense.
536 U. S. at 604, quoting Apprendi, 530 U. S. at 494.

Under a proper reading of Ring, the Florida statutory
provi sions make the steps required before the jury is free to
consi der which sentence to inpose elenments of capital first

degree nurder. Habeas relief is warranted.

11



CLAIMIII - THE PRI OR JUVENI LE ADJUDI CATI ON CLAI M
The State argues that M. Davis should have raised his
claimon direct appeal. (Response at 31). However, M. Davis’
raised this claimas an ineffective assistance of counsel
claim therefore it is properly before this Court. See

Rut herford v. Moore, 774 So. 2d 637, 643 (Fla. 2000).

The State al so asserts that it proved that M. Davis’
juvenil e adjudication was a felony conviction at trial.
However, the docunments introduced denonstrate that M. Davis
was in fact a juvenile. 1In fact, the Oficial Statenment of
the State’s Attorney and Judge from Tazwel|l County i ndicated
t he exact opposite:

The Defendant was adjudi cated a delinquent as a juvenile

in Tazwel | County. Tazwell Co. Case #80-Y-991 - 5-9-80 -

Attenpt (Arnmed Robbery)

(R 1690, Def. Tr. Ex. #1). Thus, the juvenile adjudication
was not a prior violent felony and appell ate counsel was
ineffective in failing to raise the sufficiency of evidence
claimas to the aggravator.

Li kewi se, in a desperate attenpt to preserve the
aggravator the State reverts back to its initial position at
trial and clains that juvenile convictions could be used to

support the prior violent felony aggravator. (Response at 32).

But, while Merck v. State, 664 So.2d 939 (Fla. 1995), had not

been decided prior to M. Davis' direct appeal, the logic in
Merck woul d have applied to M. Davis’ case in that “penal

statutes must be strictly construed in favor of the one

12



agai nst whom a penalty is inposed.” |d. at 943.

By itself and certainly cunulatively with the other
errors that occurred during M. Davis’ capital penalty phase,
the error would have required relief had it been raised.
Appel | ate counsel was ineffective. Relief is proper.

CLAIM IV — THE | MPROPER CONTEMPORANEOUS CONVI CTI ON CLAI M

In claimng that no error occurred by inproperly
adm tting the contenporaneous conviction of robbery to support
the prior violent fel ony aggravator the State concedes that
usi ng the robbery to support the aggravator was inproper, but
argues that since the jury was told that the robbery could be
used to support other aggravators the error was harnl ess.
(Response at 34). \Wile the trial court noted that the
robbery supported three separate aggravators, the jury heard
no such instruction. Because the jury is the co-sentencer in
Florida it is insufficient to claimthat any error was
harm ess by arguing that the judge made the correct analysis.

Further, the State clainms that the aggravator was
properly proved by the introduction of M. Davis’ juvenile
adj udi cation. As explained in Claimlll, supra, this is not
t he case.

M. Davis’ appellate counsel was ineffective in failing
to raise this claim Relief is proper.

CLAIMV — THE | NVALI D AGGRAVATOR CLAI M
The State clains that M. Davis somehow wai ved any

chal l enge to the vague and overbroad instruction regarding the

13



cold, calculated and preneditated claim (Response at 37).
Apparently the State takes such a position based upon the
m st aken belief that M. Davis was responsible for his direct
appeal. As stated previously he was not. He was entitled to
effective assistance of counsel and it was his direct appeal
counsel’s obligation to raise this neritorious issue. Relief
i's proper.
CLAIM VII — THE SENTENCI NG ORDER CLAI M

The State conpletely m sunderstands M. Davis’ claimand
this Court’s caselaw on the issue of the timng of the
sentencing order. The State admts that the sentencing order
was filed after the pronouncenent of sentence in M. Davis’
case (Response at 40-2). However, the State argues that
appel l ate counsel was not ineffective because the trial court

entered the order a year before this Court found error to have

occurred in G ossman v. State, 525 So. 2d 833 (Fla. 1988).

But, obviously that means that appellate counsel had the
benefit of this Court’s caselaw when filing M. Davis’ direct
appeal brief and M. Davis’ case was not final. Therefore, the
cl ai m was cogni zabl e.

Appel | ate counsel was ineffective. Relief is proper.

CLAIM VI Il — I NSUFFI Cl ENCY OF EVI DENCE SUPPORTI NG ROBBERY
CLAI M
M. Davis’ state habeas initial argument to the robbery

defies the State’s m nimal argunment agai nst and underm nes

14



this Court’s previous review of the record.

It does so in no small part due to the careful partisan
scrutiny of a zael ous advocate, sonething that Davis’ entire
brief brings clearly to the attention of the Court in his
princi pal argunents.

In WIlson v. Wainwight, 474 So. 2d 1164, 1165 (Fl a.

1985), this Court specifically addressed the role of an
advocate in appellate proceedings and this Court’s independent
revi ew of records:
We will be the first to agree that our
judicially, neutral review of so many death cases,

many with records running to the thousands of pages,
is no substitute for the careful scrutiny of a

zeal ous advocate . . . advocacy is an art, not a
sci ence.
We cannot, in hindsight, precisely nmeasure the
i npact of counsel’s failure to urge his clients best
cl ai nms.
Id. at 1165.

M. Davis requests that this Court review his record and
like Wlson find that confidence in their original “footnoted”
response is underm ned to such a degree that his robbery
conviction cannot stand, there is insufficient evidence to
support otherwi se and relief is proper.

CLAIM I X — THE CRI TI CAL STAGES CLAI M

This argunent also falls under Wlson. M. Davis
appel l ate counsel, despite M. Davis’ urging and faced with a
cold record that unsupported evidence was used to deny M.
Davis’ claim did nothing to further that argunment or direct

the Court’s attention to the adm nistrative judge s clearly

15



erroneous finding of the record.

M. Davis’ current plea to this Court is not an attenpt
tore-litigate an issue raised on direct appeal, but a plea to
correct a manifest injustice regarding the facts. A new trial
is warranted under the true facts.

The issue failed relief on direct appeal only because the
adm ni strative judge wwote in his ruling, follow ng remand,
that a certain adm ssion during M. Davis’' testinony cast
grave doubts on the validity of M. Davis’ claim M. Davis
has clearly brought this to the attention of this Court and
the State does not address the issue in its response.

A literal reading of the record and conparison to the
judge’s findings nakes clear that justice has been deni ed.

Mani fest injustice will continue to plague his appellate
proceedings if not corrected. M. Davis’ appellate counsel
was ineffective in failing to bring the problemto this
Court’s attention. Relief is proper.
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