I N THE SUPREME COURT OF FLORI DA

MARK ALLEN DAVI S,
Petitioner,
CASE NO. SC04- 705

V. Lower Tri bunal No. CRC 85-8933
CFANO

JAMES V. CROSBY, JR

Respondent .

RESPONSE TO PETITI ON FOR WRI T OF HABEAS CORPUS

COMES NOW t he Respondent, Janes V. Crosby, Jr., by and
t hrough t he undersi gned counsel and hereby files its response in
opposition to the Petition for Wit of Habeas Corpus.

Respondent woul d show unto the Court as foll ows:

STATEMENT OF THE CASE

The appel |l ant, Mark A. Davis, was charged by indictnment with
first degree nurder, robbery and grand theft. (TR 1/8) The
cause proceeded to trial on January 13, 1987. (TR 5/588) The
jury returned a verdict of guilty as charged on all counts on
January 20, 1987. (TR 2/220, 7/892) On January 23, 1987, the
sentenci ng phase was commenced. At the conclusion of that
hearing, the jury recommended by a vote of 8 to 4 that the

appellant be sentenced to death. (TR 2/234, 265-73) The



sentenci ng hearing was continued until January 30, 1987. At
that time, the trial court made oral findings as to the
aggravating factors in support of the death sentence and i nposed
sentences on all judgnments before the court. (TR 9/1641-1645)
A witten sentencing order was filed on March 18, 1987 fi ndi ng
the following with regard to the aggravating and mtigating
circunmstances. (TR 2/269-73)

1. That the aggravating circunstances found by the
Court to be present and listed by the Court with the
lettering as set forth in Florida Statute 921.141(5),
are as follows:

(a) That the capital felony was commtted while the
Def endant, MARK A. DAVIS, was under sentence of
i npri sonnment .

(b) That the Defendant, MARK A. DAVIS, has been
previously convicted of another capital offense
or felony involving the use or threat of violence
to sone person.

(i) This Court specifically finds, based upon
the evidence, that the Defendant has been
convicted of the crime of Attenpted Arned
Robbery. The Attenpted Arned Robbery was a
felony involving the use or threatened use
of violence to another person and that
al t hough the Defendant was 16 years of age
at that tinme, he was not adjudicated
del i nquent, but rather convicted of the
crime and sentenced to the Departnment of
Corrections as an adult. Addi tional ly,
Def endant was found guilty of Robbery by the
Jury herein which found himguilty of Murder
in the First Degree.

(d) That the capital felony was commtted while the
Def endant was engaged in the comm ssion of the
crime of Robbery.

(f) That the <capital felony was commtted for
pecuni ary gain. SPECI AL NOTE: This Court does
find that aggravating factors, Florida Statute




(h)

921.141(5)(b), (d), and (f) exist in this case.

However, the Court <consider[s] these three

factors as constituting only a single aggravating

circunst ance.

That the capital felony was especially heinous,

atrocious, or cruel, in that the victim Oville

O. Landis, was severely beaten about the face,

resulting in two bl ack eyes and abrasions to his

nose and forehead, as well as an injury to his
mout h. After beating the victim the Defendant
cut the victims throat after either trying to
strangle or strike the victimin the throat with
sufficient force to break the victims hyoid
bone. Further, while the victimwas still alive,
t he Defendant slashed the victim s throat eight
times. One of these slashes severed the victims
jugul ar vein. The evidence showed that the
slashes to the victims throat area were nmade
with a small-bl aded knife. This knife was broken
during the attack, thus forcing the Defendant to
find another knife to continue the attack. The

Def endant t hen savagely stabbed the victimwith a

| arge butcher knife. The Defendant stabbed the

victim five tinmes in the chest area wth a

butcher knife with such force that blood was

splattered high onto the walls around the bed
area, and two of the five chest wounds went
entirely through the victims body to the back
tissue causing massive internal I njuries.

Not wi t hst andi ng al |l of these horrendous wounds to

the victim the Defendant continued to attack the

victim stabbing him 11 times in the back. Ni ne
of the 11 stabs inflicted with the larger knife

(butcher knife) were driven conpletely through

the body with sufficient force to break the

victims ribs in the knife blade’'s path and
penetrate the victims lungs and heart.

(i) That the capital felony was commtted in a
cold, calculated, and preneditated manner
wi thout any pretense of noral or |egal
justification. The evidence clearly
est abl i shes beyond all reasonabl e doubt that
MARK A, DAVIS had a preneditated and
calculated design to nurder the victim,
Oville O Landis. Earlier in the day of



(a)

(b)

(c)

(d)

(e)

()

the nmurder, MARK A. DAVIS stated to Beverly
Castle that he was going to “rip the old
gqueer off and do away with him” Further,
the Defendant’s actions during the attack
clearly est abli sh hi s cal cul at ed and
preneditated plan. He first beat the victim
and attenpted to cut his throat. However
bef ore he could conplete this endeavor, the
kni fe broke. Retreating |long enough to find
yet a large butcher knife, the Defendant
returned to the wounded victi mand conti nued
with the brutal and vicious attack on
Oville O Landis. “He wouldn't go down; he
just would not die,” the Defendant | ater
said to Shannon Stevens.
That none of t he remai ni ng aggravati ng
ci rcumst ances, set out by statute to be
consi dered, were proved beyond a reasonable
doubt .
That, as to mtigating circunstances, the Court
finds as follows:
That the mtigating circunstance of whether the
Def endant has significant history of prior
crimnal activity does not apply because the
Def endant waived this circunstance in exchange
for the State not putting on evidence to refute
the Defendant’s lack of a crimnal record.
That the Defendant was not under the influence of
extreme nental or enotional disturbance when the
capital felony was comm tted.
That the victim was not a participant in the
Def endant’ s conduct nor did he consent to his
acts.
That the Defendant was not an acconplice in the
capital felony commtted by another person and
that his participation was not relatively m nor.
That the Defendant did not act under extrene
duress or wunder the substantial dom nation of
anot her person.
That although there is some possibility of an
i npaired capacity to appreciate the crimnality
of his conduct or to conform his conduct to the
requirements of law, the Court finds that such
capacity was not substantially inpaired. There
is some evidence that the Defendant had been
drinking prior to the nurder, but no evidence to
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(9)

substantiate any substantial inpairnment on the
Defendant’s part. Wtness testinony established
the fact that the Defendant did not show any
indicia of intoxication. The evidence clearly
established the Defendant was able to have
sufficient cognizant powers to clean the nurder
weapons, take the victimis nmoney, steal the
victims car, negotiate and drive the victims
vehicle across the bridge into Tanpa, obtain a
notel room and register under a fictitious nane.
That the age of the Defendant at the tinme of the
crime, 21 years, is not a mtigating factor.

The Defendant, MARK A. DAVIS, attenpted to raise
an additional mtigating circunstance through his
testi nony during the penalty phase. This | ast
mtigating factor which m ght be considered by
the Court consisted of four areas of argument:
(1) The Defendant did not take the stand and
perjure hinmself during the guilt phase; (2) The
Def endant had enough conscience not to call his
not her to the stand to testify in mtigation for
him (3) The Defendant had adjusted well to
prison life and would be satisfied to spend 25
years in State Prison; and (4) The Defendant
conported hinmself like a ‘gentleman’ throughout
the trial. The Court finds that the vast
maj ority of all defendants who stand trial fal
into areas (1), (2), and (4) raised by Defendant.
As to area (3), Defendant, MARK A. DAVIS,
admtted during cross-exam nation that he had
di scussed escape attenpts with other prisoners
and had participated in smuggling contraband into
the Pinellas County Jail. Clearly, these are not
mtigating circunstances sufficient to affect the
aggravating circunstances present in this case.

(TR 2/ 269-272)

An appeal was then taken to this Court. Several briefs were

filed prior to this Court’s consideration of the case.

I nitial

Brief of Appellant raised the foll owing clains:

| NTRODUCTI ON  OF FLA.  STAT.  8§921.141(5)(h)
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CONSTI TUTES REVERSI BLE ERROR.

A.  UNDER MAYNARD, FLA. STAT. §921.141(5)(h) IS
UNCONSTI TUTI ONAL.

1. INTRODUCTION OF A VICTIM | MPACT STATEMENT IS
UNCONSTI TUTI ONAL AS WELL AS REVERSI BLE ERROR REQUI RI NG
RESENTENCI NG.

A.  UNDER BOOTH, |INTRODUCTION OF A VICTIM | MPACT
STATEMENT AT THE SENTENCI NG PHASE PURSUANT TO FLA.
STAT. 8921. 141 CONSTI TUTES REVERSI BLE ERROR.

IIl. THE STATE DID NOT PROVE THAT THE CRIME WAS
PREMEDI TATED SO THAT FLA. STAT. §921.141(5)(i) WAS NOT
APPLI CABLE AS AN AGGRAVATI NG FACTOR.

V. THE COURT SHOULD ORDER A RESENTENCI NG SINCE IT
CANNOT FORECAST THE JURY AND JUDGE'S FINDINGS | F THE
PROCEEDI NGS HAD BEEN FREE OF ERROR

Appellant then filed a supplenment to the initial brief,
asserting the following claim

| NTRODUCTI ON OF PHOTOGRAPH #11-A AND THE VI DEO TAPE

CONSTI TUTES REVERSI BLE ERROR DUE TO THEI R | NFLAMVATORY

NATURE.

Mark Davis then filed a pro se brief raising these

addi ti onal cl ains:

|. THE TRIAL COURT ERRED IN LIM TING THE SCOPE OF THE
DEFENDANTS RI GHT TO ACT AS CO- COUNSEL.

1. THE TRIAL COURT ERRED |IN HEARI NG AND RULI NG ON
CHALLENGES | N THE DEFENDANTS ABSENCE.

THE RIGHT TO BE PRESENT DURI NG ALL CRITI CAL STATES
ATTACHES TO THE EXERCI SE OF CAUSE CHALLENGES IN THE
DEFENDANTS ABSENCE.

A. UNDER ERANCI S, THE DEFENDANTS ABSENCE AT THI S
CRITICAL STAGE OF H'S TRIAL BY JURY CONSTI TUTES
REVERSI BLE ERROR.



I11. COVMMENTS ON A DEFENDANTS FAILURE TO TESTIFY IS
SERI QUS ERROR.

ANY COMMENTS BY THE PROSECUTI ON ON ACCUSED FAI LURE TO
TESTIFY IS A VIOLATION OF THE U. S. FI FTH AMENDMENT.

V. I'T WAS PROSECUTORI AL ERROR FOR THE STATE TO ELICIT
TESTI MONY WHI CH PLACED THE DEFENDANTS CHARACTER AT
| SSUE.

V. | MPROPER COMMVENTS BY THE PROSECUTOR 1S SERI OUS
ERROR.

During the direct appeal, this Court remanded the case for
the circuit court to hold a hearing to determ ne whether Davis
was absent when jury challenges were exercised and, if so,

whet her he waived his presence. Davis v. State, 586 So. 2d

1038, 1041 (Fla. 1991) Circuit Judge John P. Giffin held the

hearing where the trial court reporter, the trial judge,
appellant, his trial counsel, and counsel for the State
testified. Judge Giffin found that appellant was in the

courtroom during the time in question. This Court agreed that
the finding was supported by conpetent substantial evidence and
therefore the i ssue was without merit. This Court also affirned

t he judgnent and sentence, Davis v. State, 586 So. 2d 1038 (Fl a.

1991), denying Davis’ clains for relief. A notion for rehearing
was deni ed on Cctober 30, 1991

A Petition for Wit of Certiorari filedinthe United States
Suprenme Court was granted on Septenber 4, 1992. The Court
remanded the case to this Court for consideration of the
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hei nous, atrocious or cruel instruction in |ight of Espinosa v.
Florida, 505 U S. 1079, 112 S. Ct. 2926, 120, L.Ed.2d 854
(1992). Upon reviewthis Court determ ned that Davis’ chall enge
to the jury instruction was procedurally barred and that error,

if any, was harm ess. Davis v. State, 620 So. 2d 152 (Fl a.

1993). A notion for rehearing was denied, as was a subsequent

petition to the United States Suprenme Court. Davis. v. Florida,

510 U.S. 1170 (1994).

In July, 1995, appellant filed an inconplete notion to
vacate. (PCR 1/25-191). An anended notion was filed on May 4,
2000. (PCR 12/ 2044-67) An evidentiary hearing was held on
November 5-9, 2001 and relief was denied on April 1, 2002. (PCR
17/ 2898-2928) A Mdtion for Rehearing was deni ed on May 16, 2002
and the Notice of Appeal was filed on June 17, 2002. (PCR

18/ 3167-8)



STATEMENT OF FACTS

The salient facts fromDavis' trial were set forth by this
Court as follows in the direct appeal opinion:

Appel | ant canme to St. Petersburg, Florida, during
| ate June 1985, and i medi ately prior to the nurder of
Oville Landis apparently had been living in the
parking | ot of Gandy Efficiency Apartnments. On July 1,
1985, Landis was noving into one of the apartnents,
and appellant offered to assist him Subsequent to
nmovi ng, the two nmen began drinking beer together, and
appel lant borrowed noney from Landis. Wtnesses
testified that Landis had approximately $500 in cash
t hat day. Appellant told Kinberly Ri eck, a resident of
t he apartnment conplex, that he planned to get Landis
drunk and “see what he could get out of him” During
approximately the same tine, appellant told Beverly
Castl e, another resident, that he was going to “rip
him [Landis] off and do himin.” Shortly thereafter,
Landi s and appel | ant were seen argui ng about noney and
they went to Landis’ apartnent. Landis was |ast seen
alive on July 1, 1985, at approximately 8:30 p.m
Castle testified that appell ant appeared at her door
at about m dnight and told her that he had to | eave
town right away, and would not be seen for two or
three years. Castl e observed appellant driving away in
Landis’ car. During the afternoon of July 2, Castle
became concerned and had Landis’ apartment w ndow
opened, through which she observed him lying on his
bed in a pool of bl ood.

When the police arrived they found Landi s’ wall et
enpty of all but a dollar bill. Afingerprint found on
a beer can in the apartnent was later identified as
appel lant’s. The nmedical exam ner testified that the
victim sustained multiple stab wounds to the back,
chest, and neck; multiple blows to the face; was
choked or hit with sufficient force to break his hyoid
bone; was intoxicated to a degree that inpaired his
ability to defend hinself; and was alive and consci ous
when each injury was inflicted. The evidence showed
that the slashes to the victim s throat were made with
a small-bladed knife, which was broken during the
attack, and the wounds to the chest and back were made
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with a large butcher knife, found at the crime scene.

Appel | ant confessed to the police to the killing,
as well as to the taking of Landis’ noney and car. He
also told a fellow inmate that he killed Landis but
expected to “get second degree,” despite his
confession, by claimng self- defense.

Davis v. State, 586 So. 2d 1038, 1040 (Fla
1991)

STATEMENT REGARDI NG PROCEDURAL BARS

This Court has consistently and repeatedly stated that a
state habeas proceeding cannot be used as a second appeal
| ssues that were or could have been raised on direct appeal or
in prior collateral proceedings may not be |litigated anew, even
if couched in ineffective assistance of counsel |anguage. See

Teffeteller v. Dugger, 734 So. 2d 1009, 1025 (Fla. 1999)

(hol ding that habeas petition clainms were procedurally barred
because the clains were raised on direct appeal and rejected by
this Court or could have been raised on direct appeal); Johnson

v. Singletary, 695 So. 2d 263, 265 (Fla. 1996) (“All of Johnson’s

twenty-three clains are procedurally barred - - because they
were either already examned on the merits by this Court on
di rect appeal or in Johnson’s 3.850 proceeding, or because they
coul d have been but were not raised in any earlier proceeding -

-or neritless.”); Medina v. State, 573 So. 2d 293 (Fla.

1990) (stating that it is inappropriate to use a different

10



argument to relitigate the sane issue).
Thus, this Court should expressly reject all of the clains

raised in the instant petition as procedurally barred.
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STATEMENT REGARDI NG L EGAL STANDARD

In Rutherford v. More, 774 So. 2d 637 (Fla. 2000) this

Court sunmmarized the jurisprudence relating to clains of
i neffective assistance of appellate counsel. Habeas cor pus
petitions are the proper vehicle to advance clains of
i neffective assi stance of appellate counsel, but such cl ai ns may
not be used to campufl age i ssues that shoul d have been rai sed on
direct appeal or in a post-conviction notion, ld. at 643,

Thonpson v. State, 759 So. 2d 650, 660 n. 6 (Fla. 2000);

Hardw ck v. Dugger, 648 So. 2d 100, 106 (Fla. 1994); Breedl ove

v. Singletary, 595 So. 2d 8, 10 (Fla. 1992). As in the standard

for ineffective trial counsel, the Court’s ability to grant
relief is limted to those situations where the petitioner
established first that counsel’s performance was deficient
because the “om ssions are of such magnitude as to constitute a
serious error or substantial deficiency falling measurably
out side the range of professionally acceptable performance” and
second that the petitioner was prejudiced because counsel’s
deficiency “conprom sed the appellate process to such a degree
as to underm ne confidence in the correctness of the result.”

Rut herford at 643 quoting from Thonpson, 759 So. 2d at 660;

G oover v. Singletary, 656 So. 2d 424, 425 (Fla. 1995). And if

a legal issue “would in all probability have been found to be

12



without nerit” had counsel raised the issue on direct appeal,
the failure of appellate counsel to raise the neritless issue

will not render his performance ineffective. WIlIliamson V.

Dugger, 651 So. 2d 84, 86 (Fla. 1994); Kokal v. Dugger, 718 So.

2d 138, 142 (Fla. 1998); G oover, 656 So. 2d at 425. This is
generally true as to issues that would have been found to be
procedurally barred had they been raised on direct appeal.

Rut herford at 643; G oover at 425; Medina v. Dugger, 586 So. 2d

317, 318 (Fla. 1991). The Rutherford Court then held that

counsel was not ineffective for failure to raise on appeal the
denial of numerous pretrial notions because nmany of the
under |l ying substantive clains were without nerit - the failure
to raise nmeritless clainms does not render counsel’s perfornmance

ineffective. Kokal, supra; WIIlianmson, supra; Goover, supra,

The Rutherford Court also held that some clains were not

preserved for appellate review (e.g. that instructions were
i napplicable but not unconstitutionally vague, or if initially
asserted as vague were not renewed at the appropriate time or
supported by an alternative instruction). Id. at 644.
Appel l ate counsel is not ineffective for failing to raise a
clai mthat would have been rejected on appeal and counsel is not

deficient for failing to anticipate a change in the | aw. Darden

v. State, 475 So. 2d 214, 216-17 (Fla. 1985); see also Nelns v.
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State, 596 So. 2d 441 (Fla. 1992); Stevens v. State, 552 So. 2d

1082, 1085 (Fla. 1989); Lanbrix v. Singletary, 641 So. 2d 847

(Fla. 1994).
Addi tionally the Court considered and rejected a claimin

Rut herford that appellate counsel was ineffective for not

convincing the Court to rule in his favor on issues actually

raised on direct appeal. The Court, citing Routly v.

Wai nwright, 502 So. 2d 901, 903 (Fla. 1987) and Grossman V.

Dugger, 708 So. 2d 249, 252 (Fla. 1997), explained that it wll
not consider a claim on habeas that appellate counsel was

ineffective for failing to rai se additional argunents in support

of the claim on appeal. ld. at 645. The Court declined to
fault appellate counsel for failing to investigate and present
facts in order to support an issue on appeal since the
“appellate record is limted to the record presented to the

trial court.” |1d. at 646; Finney v. State, 660 So. 2d 674, 684

(Fla. 1995). See also Hall v. Moore, 792 So. 2d 447 (Fla

2001) .

Rut her f ord al so reiterated t hat i ssues t hat wer e

procedurally barred because not properly raised at trial could
not form a basis for finding appellate counsel ineffective
absent a show ng of fundanental error, i.e. error that “reaches

down into the validity of the trial itself to the extent that a
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verdict of guilty could not have been obtained wthout the

assi stance of the alleged error.” ld. at 646; Chandler V.

State, 702 So. 2d 186, 191 n. 5 (Fla. 1997).

Finally in Happ v. Moore, 784 So. 2d 1091 (Fla. 2001), this

Court rul ed that appell ate counsel cannot be deened ineffective
for failing to raise issues that are procedurally barred because
they were not ©properly raised during the trial court
proceedi ngs; nor can appell ate counsel be deened i neffective for
failing to raise non-neritorious clains on appeal, or clains
that do not amount to fundanmental error. Addi tional ly,
appel l ate counsel cannot be deemed ineffective where record
refutes the claimthat appellate counsel failed to argue certain
poi nts on appeal. The habeas corpus wit may not be used to
reargue issues raised and ruled upon because petitioner is
di ssatisfied with the outcome on direct appeal. Appel | ate
counsel is not required to raise every conceivable claim And
where trial counsel did not preserve the specific arguments now
raised in the petition, appellate counsel cannot be faulted

Mor eover, a petitioner may not reargue the sane i ssue, under the
gui se of ineffective assistance of appellate counsel, a simlar
contention urged in the appeal fromthe denial of a 3.850 notion
that trial counsel was ineffective on that issue. [d. at 303.

Accord, Jones V. Moor e, 794  So. 2d 579, 587 (Fla
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2001) (appel l ate counsel not deened ineffective for failing to
argue a variant to an i ssue argued and deci ded on direct appeal;
nor is appellate counsel ineffective for failing to raise

unpreserved claims); Freeman v. State, 761 So. 2d 1055, 1069

(Flla. 2000) (lneffective assistance of counsel cannot be argued
where the issue was not preserved for appeal or where the
appel l ate attorney chose not to argue the issue as a matter of

strategy); Atkins v. Dugger, 541 So. 2d 1165, 1167 (Fla.

1989) (“Most successful appellate counsel agree that from a
tactical standpoint it is nore advantageous to raise only the
strongest points on appeal and that the assertion of every
concei vabl e argunent often has the affect of diluting the inpact

of the stronger points.”)
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ARGUMENT
CLAI M |
WHETHER DAVIS WAS DENIED A FAIR TRIAL IN
VI OLATION OF THE FI FTH, SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS DUE TO | MPROPER
PROSECUTOR S ARGUMENTS AND WHETHER APPELLATE
COUNSEL WAS | NEFFECTI VE I N FAI LI NG TO RAI SE
THI' S | SSUE
Petitioner’s first claim maintains that several coments
made by the prosecutor were inproper and asserts that appellate
counsel was ineffective for failing to raise the claim on
appeal. Davis fails to nmention, however, that he filed a pro se
appellate brief that was considered by this Court. In that
brief, Davis asserted the follow ng clains raising prosecutori al

m sconduct :

I11. COMMENTS ON A DEFENDANTS FAILURE TO TESTIFY IS
SERI OQUS ERROR

ANY COMVENTS BY THE PROSECUTI ON ON ACCUSED FAI LURE TO
TESTIFY IS A VIOLATION OF THE U. S. FI FTH AMENDMENT.

V. I T WAS PROSECUTORI AL ERROR FOR THE STATE TO ELICIT
TESTI MONY WHI CH PLACED THE DEFENDANTS CHARACTER AT

| SSUE.

V. | MPROPER COMMENTS BY THE PROSECUTOR |S SERI QUS
ERROR.

The State responded to the brief and this Court rejected the

claims, stating that the clains “ are unsupported by the record

and are therefore wi thout nerit.” Davis v. State, 586 So. 2d
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1038, 1041 (Fla. 1991). As previously noted, this Court has
made it clear that habeas is not to be used as a second appeal
to reassert clains that have already been raised on direct and

rej ected. See Teffeteller v. Dugger, 734 So. 2d 1009, 1025

(FI a. 1999) (hol ding that habeas petition clains were
procedurally barred because the claims were raised on direct
appeal and rejected by this Court or could have been raised on

direct appeal ); Johnson v. Singletary, 695 So. 2d 263, 265 (Fl a.

1996) (“All of Johnson’s twenty-three clains are procedurally
barred - - because they were either already exam ned on the
nmerits by this Court on direct appeal or in Johnson’s 3.850
proceedi ng, or because they could have been but were not raised
in any earlier proceeding - - or neritless.”)

Mor eover, as Davis was all owed to be co-counsel at trial and
then filed a separate pro se brief in this Court, his claimof
i neffective assistance of appellate counsel should be rejected.
| f Davis failed to raise all of the conponents of this argunent
to this Court, that failure rests on his shoul ders and does not

entitle himto relief. See Downs v. State, 740 So. 2d 506, 516

(Fla. 1999) (where defendant waived his right to representation
during the resentencing proceedi ng and counsel was appoi nted as
“stand-by” counsel only he may not conpl ain of counsel’s failure

to present mtigating evidence); Goode v. State, 403 So. 2d 931,
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933 (Fla. 1981) (where defendant acted as his own attorney and
could not later conplain that his “co-counsel” ineffectively
“co-represented” him.

Finally, even if this claimwas properly before this Court,
Davis is not entitled to relief. Wth the single exception of
one |line of questioning regarding Davis’ attenpted escape, the
comments he now challenges were not objected to below (TR
10/ 1388-90, 1404, 1420-21,812-13, 727, 865, 1523) In the
absence of fundanental error, appellate counsel cannot be deened
ineffective for failing to raise an unpreserved claim Hamlton
v. State, 29 Fla. L. Weekly S291 (Fla. June 3, 2004); Thonms v.

Wai nwright, 486 So. 2d 574, 575 (Fla. 1986)(“Habeas corpus is

not avail able for the purpose of review ng argunents that coul d
have been raised but were not raised by tinmely objection at
trial and argunent on appeal.”)

The escape inquiry was made over defense objection but was
admtted by the lower court to rebut Davis’ testinony that he
was willing to |ive under confinenment for twenty-five years. (TR
10/ 1533-34) It was within the | ower court’s discretion to adm t

the inquiry by the State on cross-exam nation. Chandl er v.

State, 702 So. 2d 186, 196 (Fla. 1997) (Cross exam nati on extends
to all matters that may nodify, supplenent, contradict, rebut,

or make clearer the facts testified to in chief.)
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Accordi ngly, Davis cannot show that counsel’s performance
was deficient or that he was prejudiced by counsel’s failure to

raise the claim See Spencer v. State, 842 So. 2d 52, 74 (Fla.

2003) (A core principle of ineffective assistance of counse
claims is that appellate counsel wll not be considered
ineffective for failing to raise issues that have little or no
chance of success.) Davis is not entitled to habeas relief.
CLAI M | |

FLORIDA'S CAPI TAL SENTENCI NG PROCEDURE

DEPRI VED DAVI S OF HI S SI XTH AMENDMENT RI GHTS

TO NOTICE AND TO A JURY TRIAL AND OF HI S

RI GHT TO DUE PROCESS.

Davis’ next claimis based on the United States Suprene

Court’s decision in Ring. v. Arizona, 536 U S. 584 (2002). This

claimis not properly raised in the instant petition, does not
apply retroactively, is procedurally barred, w thout nerit and

is inapplicable to Davis' sentence.

Jurisdiction

Davis is seeking relief from the trial <court’s jury
instructions and rulings. The exercise of habeas jurisdiction
is very limted, and does not enconpass Davis' request for

review of this claim See Trepal v. State, 754 So. 2d 702 (Fl a.

2000) (recognizing that habeas review is appropriate to review

non-final orders regarding discovery issues in postconviction
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proceedi ngs); See also State v. Lewis, 656 So. 2d 1248 (Fla

1994) (sane); State v. Kokal, 562 So. 2d 324 (Fla. 1990)(sane);

State v. Fourth District Court of Appeal, 697 So. 2d 70 (Fla.

1997) (explaining that district courts of appeal do not have

jurisdiction over capital defendants); State v. Matute-Chirinos,

713 So. 2d 1006 (Fla. 1998) (refusing to exercise jurisdiction
fromdistrict court of appeal wherein caseis in the |ower court
on certiorari review rather than direct review.

Limting the scope of this Court’s original jurisdiction has
beconme necessary due to the practical difficulties experienced
by this Court when it has decided to expand such jurisdiction in

t he past. See Hall v. State, 541 So. 2d 1125 (Fla.

1989) (directing that, in the future, clainms under the then

recently decided case of Hitchcock v. Dugger, 481 U S. 393

(1987), would not be cognizable in habeas proceedings, and

shoul d be presented in a Rule 3.850 notion); See also Harvard v.

Singletary, 733 So. 2d 1020 (Fla. 1999)(recognizing that

expansi on of original jurisdiction to alleviate burden on tri al
courts has been “neither tine-saving or efficient.”). The right
to habeas relief, “like any other constitutional right, is
subject to certain reasonable limtations consistent with the

full and fair exercise of the right.” Haag v. State, 591 So. 2d

614, 616 (Fla. 1992). As this Court has said in countless
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opi ni ons, habeas corpus is not a substitute for an appropriate
nmotion for postconviction relief in the trial court, and is not
“a means to circunmvent the limtations provided in the rule for
seeking collateral postconviction relief” in the original trial
court.

The remedy of habeas corpus relief is in all events

avail able only in those |imted circunstances where the
petitioner is not seeking to collaterally attack a final
crimnal judgnment of conviction and sentence, or where the
original sentencing court would not have jurisdiction to grant
the collateral relief requested. Davis cannot neet those
requi renments. Further, Davis cannot “repackage” this petition
and file it inthe circuit court as a properly filed successive
nmotion for postconviction relief. See Rule 3.851 (d)(2)(B).
Consequently, Davis’ request to expand original jurisdiction
further is not proper and his claimnust be dism ssed.

Retroactivity

The United States Suprene Court has recently held in Schriro

V. Summerlin, 124 S. C. 2519 (2004) that its prior decision in

Ri ng does not apply retroactively. Therefore, Davis is not

entitled to relief based on the prior decision in Ring. See

also Wtt v. State, 387 So. 2d 922, 929-30 (Fla. 1980).

Pr ocedural Bar
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The claimthat Florida’s death penalty sentencing statute
violates the Sixth Anmendnent right to a jury trial has been
avai l abl e since Davis’ sentencing, but was never asserted as a
basis for relief. Since Davis did not offer this claimin a

timely manner, it is now barred. See Parker v. State, 790 So.

2d 1033, 1034-35 (Fla. 2001) (Denyi ng cl ai munder Apprendi v. New

Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L.Ed.2d 435 (2000) as

not properly preserved for appellate review)

Merits

Since this Court deci ded Bottoson v. Moore, 833 So. 2d 693

(Fla. 2002), and King v. Myore, 831 So. 2d 143 (Fla. 2002), it

has repeatedly and consistently denied relief requested under
Ri ng, both on direct review cases and on col |l ateral chall enges.

See e.qg. Marquard v. State/Mwore, 850 So. 2d 417, 431 n. 12

(Fla. 2002); Chavez v. State, 832 So. 2d 730, 767 (Fla. 2002);

Bruno v. Mbore, 838 So. 2d 485 (Fla. 2002); Fotopoulos v. State,

838 So. 2d 1122 (Fla. 2002); Lucas v. State/More, 841 So. 2d

380 (Fla. 2003); Porter v. Crosby, 840 So. 2d 981 (Fla. 2003);

Spencer v. State, 842 So. 2d 52 (Fla. 2003); Sochor v. State, 29
Fla. L. Weekly S363 (Fla. July 8, 2004).
Finally, even if Ring did apply to Florida’'s death penalty

statute, Davis’ sentencing court found three aggravators that
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take this case outside of the Ring unbrella.! See e.qg. Doorbal

v. State, 837 So. 2d 940, 963 (Fla. 2003)(rejecting Ring claim
where one of the aggravating circunstances found by the trial
j udge was defendant’s prior conviction for a violent felony);

Bel cher v. State, 851 So. 2d 678, 685 (Fla. 2003)(rejecting Ring

claimwhere two of the aggravating circunmstances found by the
trial judge were defendant’s prior violent felony and that the
murder was commtted in the course of a felony.) Relief should

be deni ed.

CLAIM I

THE TRIAL COURT | MPROPERLY USED DAVI S
JUVENI LE ADJUDI CATION TO FORM THE BASI S OF
THE AGGRAVATI NG Cl RCUMSTANCE OF A CONVI CTI ON
OF A PRIOR VI OLENT FELONY. WHETHER DAVI &
DEATH SENTENCE VI OLATES THE EIGHTH AND
FOURTEENTH AMENDMENTS. APPELLATE COUNSEL
WAS | NEFFECTI VE FOR FAILING TO RAISE THI' S
| SSUE.

Davi s next argues that his appell ate counsel was i neffective

in failing to challenge the “prior violent felony” aggravator

! (a) That the capital felony was conmtted while the
Def endant, MARK A. DAVIS, was under sentence of
i npri sonnment .
(b) That the Defendant, MARK A DAVIS, has been
previ ously convi cted of another capital offense or fel ony
involving the use or threat of violence to sone person.
(d) That the capital felony was committed while the
Def endant was engaged in the conmm ssion of the crinme of
Robbery.
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based on his 1980 conviction for attenpted arnmed robbery in
Illinois. For the follow ng reasons, petitioner has not, and
cannot, denmpnstrate any deficiency of counsel and resulting
prejudice arising from appellate counsel’s failure to assert a

meritless claim

Trial Court’s Witten Sentencing O der

The trial court’s witten sentencing order was filed on
March 18, 1987, setting forth the nultiple aggravating
circunmstances established in this case. (TR 2/269-73). The
trial court specifically found that the defendant, Mark A
Davi s, “has been previously convicted of another capital offense
or felony involving the use or threat of violence to some person
at 8921.141(5)(b), Florida Statutes.” The trial court’s witten
order states, in pertinent part:

1. That the aggravating circunstances found by the
Court to be present and listed by the Court with the
lettering as set forth in Florida Statute 921.141(5),

are as foll ows:
* * *

(b) That the Defendant, MARK A. DAVIS, has been
previously convicted of another capital offense
or felony involving the use or threat of violence
to some person.

(i) This Court specifically finds, based upon the
evi dence, that the Defendant has been convicted
of the crime of Attenpted Arned Robbery. The
Attenpted Arnmed Robbery was a felony involving
the use or threatened use of violence to another
person and that although the Defendant was 16
years of age at that tinme, he was not adjudicated
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del i nquent, but rather convicted of the crinme and
sentenced to the Departnment of Corrections as an
adult. Additionally, Defendant was found guilty
of Robbery by the Jury herein which found him
guilty of Murder in the First Degree.

(TR 2/ 269- 272)

During the defendant’s sentencing hearing in 1987, defense
counsel argued that +the State failed to establish the
defendant’s prior violent felony conviction as an adult *“beyond
a reasonable doubt.” (TR 11/1634-1635). Thus, although the
defendant’ s “proof beyond a reasonabl e doubt” conpl ai nt ar guably
could be considered “preserved,” it does not constitute a
cogni zabl e issue for review on direct appeal. As this Court
reiterated in 1997, it “is not this Court’s function to reweigh
the evidence to determne whether the State proved each
aggravating circunstance beyond a reasonable doubt — that is
the trial court’s job. Rather, our task on appeal is to review
the record to determ ne whether the trial court applied the
right rule of law for each aggravating circunstance and, if so,
whet her conpetent substantial evidence supports its finding.”

Wllacy v. State, 696 So. 2d 693, 695 (Fla. 1997). Pr i or

Vi ol ent Fel ony Aggr avat or

Davi s’ prior record included both his 1980 and 1983 fel ony

convictions fromlllinois. Initially, the prosecutor in this
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case viewed Davis’ 1980 conviction for attenpted arnmed robbery
as a juvenile disposition and the trial court relied on
anal ogous caselaw adnm tting juvenile records. (TR 10/1494-1499).
During the penalty phase, the State presented evidence of Davis’
May 16, 1983 judgnent and sentence fromlllinois for burglary,
as well as statenment fromthe records supervisor that Davis was
on parole at the tinme of the instant offense. (TR 11/1508).
Thereafter, the State also introduced Davis' judgnent and
sentence for the attenpted armed robbery conviction in 1980, and
introduced testinmonial evidence that Davis commtted this
attempted armed robbery while arnmed with a knife. (TR 11/1515).

During the penalty phase, the prosecutor argued that the
“prior violent felony” aggravator was supported by Davis’ 1980
attenmpted armed robbery conviction and the prosecutor noted:

[the State] introduced docunentation that,

again, you may |ook at, that in 1980 this defendant

was once again before the Court in Illinois for what?

An attenpted robbery. What did he use in that case?

Just as he used in this case, a knife. In that case

the victim screaned, he ran and the robbery was not

conpl et ed. But, the man was convicted and was

sentenced to prison and was parol ed for that attenpted

arnmed robbery. You fol ks may consi der that as one of

t he aggravating circunstances, a prior act of violence

commtted by this defendant prior to this particular

robbery that’s before you now. (TR 11/1552-1553)

During the penalty-phase, the trial court instructed the
jury:

The aggravating circunstances that you may
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consider are limted to any of the following that are

established by the evidence: First, the crime for
which Mark Davis is to be sentenced was commtted
whi l e he was under sentence of inprisonment. Second,

that the defendant has been previously convicted of
anot her capital offense or of a felony involving the
use or threat of violence to sonme person

A, the crimes of attenpted armed robbery which
occurred in the past, and, B, armed robbery which
occurred during this episode are felonies involving
the use or threat of violence to another person.

Third, the crime for which the defendant is to be

sentenced was conmtted while he was engaged in the
conmm ssion of the crime of robbery.

* * *

Five, the crime for which the defendant is to be
sentenced was committed for financial gain.

* * *

| f you find that aggravating circunstances nunmber

2B, nunber 3 and nunber 5 are present in this case,

you should still only consider them as constituting a

si ngl e aggravating circunstance.

(TR  11/1578-

1579)

The defendant’s prior conviction status (juvenile vs. adult)
again was addressed at the comencenent of the sentencing
hearing. At this time, the State introduced additiona
docunmentary exhibits from the State of Illinois and also
presented the testinmony of the State's investigator, Scott
Hopki ns, who conducted a follow up investigation of Davis’ 1980

conviction for attenpted arnmed robbery. During this hearing,
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the State established the follow ng:

[ Prosecutor]:
Q And what did you do pursuant to that foll ow
up?

[ Scott Hopki ns]:

A It was requested of me |ast Friday to obtain
records from what ever sources that would reflect
that Mark Davis was tried as an adult pursuant to
his charge of attenpted armed robbery in 1980.

Q And what specifically did you do in that
regard?

A | contacted the Departnent of Corrections in
1 linois and requested any docunentation they had
that would reflect that he was tried as an adult.

Q And did you have occasion to receive sone
addi ti onal paperwork as well as additional copies
of the order which is already introduced in
evidence in this case?

A Yes, but the order is —- they sent the second
copy of the order which reflects he was
convi ct ed.

Q Rat her than adjudicated a delinquent?

A Yes, ma’ am

Q Did you then have occasion to talk with an
i ndi vidual with the Departnent of Corrections in
Il1linois as well as the district attorney or
state attorney’s office in Illinois as well as

t he defense | awer who represented M. Davis in
this attenpted arnmed robbery case?

A Yes, mm’am
Q I f you woul d, please relate to the Court what
your findings were, who specifically you spoke

to, when you spoke to them and what they advised
you.
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MR. WHI TE [ Def ense Counsel]: | object to any
responses he mght be trying to make as to that
which mght reflect conversations between ny
client and his fornmer attorney based on the
attorney/client privilege.

MS. McKEOWN: I’m not asking himto relate
any conversations he had with M. Davis, but
sol ely whether or not he was prosecuted as an
adult or juvenile within the State of Illinois.

THE COURT: All right. Let’s don't get into
attorney/client privileges. That would be a
matter of public record, actually. Proceed.

A Mark’s record was prosecution as an adult.
Q Who specifically did you talk with?

A There were several people.

Q Ckay. If you would, please nanme those
i ndi vi dual s.

A The assistant state attorney, Pat Martin, and
in Pekin, Illinois, Mark Davis’ defense attorney,
Peter Ault.

Q Based on your conversation with these two

individuals they advised he had been prosecuted
as _an adult and sentenced as an adult in the
State of Illinois?

A Yes, ma’ am

MS. McKEOWN: | have no further questions.
wel |, Judge, | do.

Q As to the prosecutor, did he have any basis
for telling vou or reasons for telling you he had
been prosecuted as an adult rather than as a

juvenil e?

A The prosecutor | talked to did not handle
this particular case, however, and he could not
— the file was not readily avail able. However,
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he did revi ew what records he did have and he was
sure to a reasonable degree of certainty that
Mark Davis was prosecuted as an adult. The
reasons he gave were threefold. First of all,
they do not keep index cards for juveniles:
however, they did have an index card for Mark
Davis that reflected attenpted arnmed robbery in
1980. Secondly., it had a felony case nunber as
opposed to a juvenile nunber. and thirdly, the
index card reflected Davis received a determ nate
sentence as opposed to indeternmi nate sentence
whi ch would be consistent to adult sentencing.

Q And did you verify that he does have a
di stinction between adjudication of delinquency
and actual conviction?

A Yes, | did.
Q And did they have this distinction?
A They do.

(TR 11/ 1603-1606) (enphasi s added)

* * *

BY MS. McKEOWN [ Prosecutor]:

Q M. Hopkins, in talking with the Departnent
of Corrections did you verify he was also on
adult probation initially for this offense and it
was pursuant to a violation of probation that he
was convicted and sentenced to four years ago
within the Departnent of Corrections?

A That’'s correct.

(TR 11/ 1608-1609) (enphasi s added)

I n response to the State’s reliance on the certified copies
of the witten orders fromthe State of Illinois indicating that

Davi s’ 1980 conviction was an adult conviction (TR 12/1689a-k),
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the defense submtted a “statenment” obtained from the 1983
burgl ary case (case 83-CF306) in which Davis, then age 19, was
sentenced to three years in state prison. A section of this
form in the 1983 burglary case referred to the defendant’s
“Previous Crimnal Record” and |isted Davis’s prior record as a
juvenile disposition. (TR 12/1691c) Addressing this defense
exhi bit, the prosecutor noted the foll owi ng objections: (1) this
statenment (in the 1983 burglary case) was in “absolute conflict”
with the [certified copy of the] court order in the 1980 case,
(2) this “statement” was not an official judgnment in the 1980
attenmpted arnmed robbery court case, but was a notation in case
#83- CF306 (the subsequent burglary), and (3) if the Court
admtted this defense exhibit, the prosecutor requested an
opportunity to enter another docunent — the official
“statenment” in case nunmber 80-Y911l, the attenpted armed robbery
case that (a) reflected that Davis was on adult probation at the
time his probation was revoked, (b) made a distinction between
Davi s’ two prior juvenile delinquencies, and (c) confirned that,
rat her than being adjudicated delinquent, Davis was convicted.
(See Penalty Phase docunmentary exhibits, TR 12/1685-1687;
Sent enci ng heari ng docunentary exhibits, TR 12/1688-1691). The
trial court determned that both sets of exhibits would be

adm tted.

32



In sum in relying on Davis’ 1980 attenpted arned robbery
of fense as an adult felony conviction involving the use or
t hreat of violence to another person, the State established that
on Septenmber 17, 1980, the defendant, then age 16, was convi cted
of attenpted arned robbery in Illinois and he was sentenced to
four years in the Illinois Department of Corrections. The State
not only introduced the witten Order reflecting that
conviction, confirmng that the defendant pled guilty and was
sentenced to four years of incarceration, but the State also
introduced the in-court testinmony of O ficer Craig Sal non, the
arresting officer from Pekin, 1Illinois. Officer Sal non
testified that Davis and a co-defendant went to a grocery store
where they attenpted to take noney and nerchandi se at knif epoi nt
fromthe 60-year old proprietor. (TR 11/1514-1515). Finally,
the State introduced additional docunentary evidence and
testinmony frominvestigator Scott Hopkins who verified that the
def endant’ s 1980 convictions were adult convictions, and were

not juvenile dispositions. |In Hudson v. State, 708 So. 2d 256,

261 (Fla. 1998), this Court, citing, Wterhouse v. State, 596
So. 2d 1008 (Fla. 1992), found no error in allowng a police
officer to testify about the details of the defendant’s prior
violent crinme. In addition, the introduction of the certified

copy of the judgment reflecting the defendant’s guilty plea to

33



the prior felony “established beyond a reasonable doubt the
aggravating circunstance of prior conviction for a felony
i nvol ving the use or threat of violence.” Hudson, 708 So. 2d at

261, citing Tonpkins v. State, 502 So. 2d 415, 420 (Fla. 1986).

In this case, based on the docunentary record and testinmoni al
evidence, the State established that the 1980 attenpted arned
robbery of fense was a felony involving the use or threatened use
of violence to another person; and, although Davis was 16 at the
time of this crinme, he was not adjudicated delinquent; but,
rat her, he was convicted of the crinme and sentenced as an adul t.

On direct appeal, the petitioner’s experienced appellate
counsel and the pro se defendant did not, and credibly could
not , chal | enge t he trial court’s under | yi ng fact ual
determ nation: that Davis’ 1980 crim nal conviction for
attenpted arned robbery was an adult conviction, not a juvenile
di sposition. Appellate counsel cannot be faulted for failing to
raise a neritless challenge to the “prior violent felony”
aggravat or based on Davis’ 1980 conviction for attenpted arned
robbery. Moreover, Davis’ conspicuous failure to raise any pro
se challenge to his 1980 attenpted armed robbery conviction is

the nost telling indicator of its lack of nerit.
In 1987, the State denonstrated that the defendant’s prior

vi ol ent felony conviction qualified as an aggravating
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circunmstances under 8921.141(5)(b) Florida Statutes, and
petitioner cannot establish any deficiency and resulting

prejudi ce under Strickland in failing to raise a neritless issue

on direct appeal. See Spencer, supra, 842 So. 2d at 74. Even

if the prior violent felony aggravator had been struck by this
Court, there remained three other valid aggravating factors
(HAC, CCP and the nerged factors of during the course of a
robbery and pecuniary gain) balanced against little to no

mtigating factors. This Court in Bruno v. More, 838 So. 2d

485, 489 (Fla. 2002), denied a virtually identical claimin a
habeas petition, stating:

As this Court stated in our opinion on direct
appeal, the trial record supports the finding of three
aggravators in this case: (1) that the nurder was
commtted during a robbery and for pecuniary gain
(nmerged); (2) HAC, and (3) CCP. The trial court
determined that Bruno failed to establish any
mtigation, either statutory or nonstatutory, and on
di rect appeal , this determnation was upheld.
Therefore, any error commtted by the trial court was
harm ess beyond a reasonabl e doubt in that it did not
contribute to the death sentence. Elim nating any such
error would have made no difference in Bruno's
sent ence.

Bruno at 489.

Moreover, at the tinme of Davis’ direct appeal, this Court
had not held that a juvenile conviction could not be used as an

aggravat or . See Canpbell v. State, 571 So. 2d 415, 418 (Fla
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1990) (Noting that there is no authority precluding prior
juvenil e convictions being considered as prior violent felonies
in aggravation.) It was not wuntil this Court’s decision in

Merck v. State, 664 So. 2d 939, 944 (Fla. 1995) that juvenile

adj udi cations were excluded as a conviction within the neaning
of section 921.141(5)(b), Florida Statutes (1993). Accordingly,
given the factual finding by the trial court, the weighty
aggravators that remained and the state of the law at the tine
of Davis’ trial, counsel cannot be faulted for failing to raise
this nonnmeritorious claim and no prejudice has been shown.

Davis is not entitled to habeas relief.
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CLAIM I'V

THE JURY WAS | MPROPERLY | NSTRUCTED AND THE
TRI AL COURT | MPROPERLY FOUND THAT WHETHER
DAVI S’ CONTEMPORANEQUS CONVI CTI1 ON FOR
ROBBERY CONSTI TUTED THE AGGRAVATI NG
Cl RCUMSTANCE OF A CONVICTION OF A PRIOR
VI OLENT  FELONY. WHETHER DAVI & DEATH
SENTENCE VI OLATES THE EI GHTH AND FOURTEENTH
AMENDVENTS AND WHETHER APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAI LI NG TO RAI SE THI S | SSUE.

Davi s next argues that counsel was ineffective for failing
to raise a claimthat the |lower court inproperly considered his
cont enpor aneous convi cti on of robbery as a prior violent felony.
He asserts that if appellate counsel had raised this claim on
appeal he woul d have received a new penalty phase. A review of
the record clearly refutes this claim

In the sentencing order the |ower court addressed the
robbery conviction as follows:

That the aggravating circunstances found by the Court
to be present and listed by the Court wth the
lettering as set forth in Florida Statute 921.141(5),
are as follows:

(a) That the capital felony was commtted while the
Def endant, MARK A. DAVIS, was under sentence of
i npri sonnment .

(b) That the Defendant, MARK A. DAVIS, has been
previously convicted of another capital offense
or felony involving the use or threat of violence
to sone person.

(i) This Court specifically finds, based upon
the evidence, that the Defendant has been
convicted of the crime of Attenpted Arned
Robbery. The Attenpted Armed Robbery was a
felony involving the use or threatened use
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of violence to another person and that
al t hough the Defendant was 16 years of age
at that tinme, he was not adjudicated
del i nquent, but rather convicted of the
crime and sentenced to the Departnent of
Corrections as an adult. Addi tionally,
Def endant was found guilty of Robbery by the
Jury herein which found himguilty of Mirder
in the First Degree.

(d) That the capital felony was commtted while the
Def endant was engaged in the comm ssion of the
crime of Robbery.

(f) That the capital felony was committed for
pecuni ary gain. SPECI AL NOTE: This Court does
find that aggravating factors, Florida Statute
921.141(5)(b), (d), and (f) exist in this case.
However, the Court <consider[s] these three
factors as constituting only a single aggravating
circunst ance.

(TR 2/ 269- 73)

Thus, contrary to Davis argument, the [Iower court
specifically noted that the robbery could not be considered for
all three factors and nmerged it into one aggravator. Moreover,
the prior violent felony aggravator was supported by a prior
conviction. Accordingly, no inproper factor was considered.

Further, this Court reviews clainm of inproperly found

aggravators for harm ess error. Barnhill v. State, 834 So. 2d

836 (Fla. 2002); Rinmmer v. State, 825 So. 2d 304, 329 (Fla.

2002). Clearly, in light of the trial court’s recognition of the
limtations in weighing the robbery, any error in applying it

was harnl ess. Accordingly, Davis cannot show deficient
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performance or prejudice and relief should be deni ed.

39



CLAIM V

THE JURY WAS | MPROPERLY | NSTRUCTED AND THE

TRI AL COURT | MPROPERLY CONSI DERED | NVALI D

AGGRAVATI NG ClI RCUMSTANCES I N VI OLATION OF

DAVI S El GHTH AND FOURTEENTH AMENDMENT

RI GHTS. APPELLATE COUNSEL WAS | NEFFECTI VE

FOR FAI LI NG TO RAI SE THI S | SSUE.
A DUPLI CATI VE AND AUTOVATI C AGGRAVATI NG FACTORS.

The question of duplicative factors was addressed in claim

4. Wth regard to Davis’ unpreserved claim that his jury was
i nproperly instructed on “automati c aggravators”, this Court has
repeatedly rejected such clainms stating, “it is extrenely
unlikely that [petitioner] woul d have successfully appeal ed this
i ssue because each of the four aggravating circunstances that

remai ned following [the] direct appeal have withstood simlar

attacks. See Banks v. State, 700 So. 2d 363, 367 (Fla.

1997) (finding instruction of aggravating circunstance of
commtted while engaged in a sexual battery does not constitute

an automatic aggravator); Wiitton v. State, 649 So. 2d 861, 867

n. 10 (Fla. 1994)(noting the avoid arrest factor does not
contain terms so vague as to |leave the jury wi thout sufficient
gui dance for determ ning the absence or presence of the factor);

Washington v. State, 653 So. 2d 362 (Fla. 1994)(finding HAC

aggravating circunstance was neither vague nor arbitrarily and

capriciously applied); Kelley v. Dugger, 597 So. 2d 262 (Fla.
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1992) (rejecting argunent that aggravating factor of pecuniary
gain was overly broad). Appellate counsel’s failure to appeal
an unpreserved and neritless issue is not deficient perfornmance.

Reed v. State, 29 Fla. L. Wekly S156, 164 (Fla. April 15

2004) .
B. AVO DI NG OR PREVENTI NG A LAWUL ARREST.

The avoid arrest factor was not found by the sentencing
j udge. However, an instruction was given to the jury. As this
Court has held that it is not error to instruct a jury on a
factor even if it is not found by the trial court, appellate
counsel cannot be deened ineffective for failing to raise the

claim Pace v. State, 854 So. 2d 167, 181 (Fla. 2003)(“‘ The

fact that the state did not prove this aggravator to the trial
court’s satisfaction does not require a conclusion that there
was insufficient evidence . . . to allow the jury to consider

the factor.’” Bowden v. State, 588 So. 2d 225, 231 (Fla. 1991)").

Appel | ate counsel was not ineffective for failing to raise this
issue. |d. at 181
C. COLD, CALCULATED, AND PREMEDI TATED.

The sufficiency of the evidence to support this claimwas

uphel d on appeal .? Although Davis’ pro se brief challenged the

2

“Appel |l ant asserts there was insufficient evidence
t hat t he mur der was col d, cal cul at ed, and
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HAC instruction as unconstitutionally vague, he did not
chal l enge the CCP instruction as he does now. Thus, Davis has
clearly waived this claim Furthermore, just as Davis’ HAC
claimwas found to be procedurally barred and harml ess, Davis V.
State, 620 So. 2d 152 (Fla. 1993), so would have this claimas
no objection was raised to the instruction bel ow on this basis.
Counsel is not ineffective for failing to raise an unpreserved
claim
D. PECUNI ARY GAI N.

Davi s next asserts that counsel was ineffective for failing
to argue error based on the instruction to the jury on the

pecuniary gain factor. Davis was found guilty of robbery and

preneditated. n2 We disagree. Castle testified that
appellant told her he was going to rip the victimoff
and “do him in.” Furthernore, during the course of
inflicting twenty-five stab wounds upon the victim
appel lant first used a butcher knife and then resorted
to a second knife to continue the brutal slaying. The
medi cal expert opined that no struggle took place
other than in the victims bed, and that the attacker
was standing next to the bed during the nurder. These
facts support the finding that this nurder was
commtted in a cold, calculated, and preneditated
manner wi thout any pretense of noral or |[egal
justification. Haliburton v. State, 561 So. 2d 248
(Fla. 1990), cert. denied, 115 L. Ed. 2d 1073, 111 S.
Ct. 2910 (1991).”

Davis v. State, 586 So. 2d 1038, 1040 (Fla. 1991)
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this conviction was affirmed on appeal.® No challenge was made
to the vagueness of the instruction thus, this claimwould not
have been successful on appeal. Davis’ claim of ineffective

assi stance of counsel nust fail.

3 Davis v. State, 586 So. 2d at 1040 nl (finding that
al t hough appel Il ant did not chall enge his grand theft and robbery
convictions, they are supported by conpetent substanti al
evidence in the record.)
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CLAI M VI
THE | NTRODUCTI ON OF VI CTI M | MPACT EVI DENCE
DURI NG THE GUI LT PHASE OF DAVIS CASE WAS
SI XTH, El GHTH AND FOURTEENTH AMENDMENT
ERROR. APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO RAISE THI S | SSUE ON APPEAL.

Petitioner’s next claim asserts that although appellate
counsel chall enged the introduction of the victim inpact
testinmony during the sentencing hearing and this Court rejected
sane, his failure to additionally challenge the adm ssion of
testinmony by the victims son-in-law during the guilt phase
constitutes ineffective assistance of counsel. This is a
cl assic case of using habeas corpus to obtain a second appeal of

t he same i ssue and, as such, should be denied. As explained in

Rut herford, this Court will not consider a clai mon habeas that

appellate counsel was ineffective for failing to raise

addi tional argunents in support of the claimon appeal. |1d. at

645. See also Jones v. Moore, 794 So. 2d 579, 587 (Fla.

2001) (appel | ate counsel not deened ineffective for failing to
argue a variant to an i ssue argued and deci ded on direct appeal;
nor is appellate counsel ineffective for failing to raise
unpreserved cl ai nms).

Moreover, Davis has failed to show that counsel’s failure
to raise this additional aspect of the <claim constitutes
ineffective assistance of counsel as there was no objection to
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the adm ssion of the evidence. This Court in Rutherford al so

reiterated that i ssues that were procedural ly barred because not
properly raised at trial could not form a basis for finding
appel l ate counsel ineffective absent a showi ng of fundanental
error, i.e. error that “reaches down into the validity of the
trial itself to the extent that a verdict of guilty could not
have been obtai ned wi t hout the assistance of the alleged error.”
Ild. at 646 A review of the testinony of Raynond Hansbrough
shows that his references to personal facts about the victi mwas
very limted and was only in the context of explaining the
victims actions at the time of the nurder. (TR 7/1004-10)

No fundanental error can be shown here. This evidence was
not admtted as victiminpact evidence. Furthernore, even if it
could be construed as such, there is no prohibition against
provi di ng background i nformati on about the victim |In Payne v.
Tennessee, 501 U. S. 808 (1991), the United States Suprene Court
held that “[i]f the State chooses to permt the adm ssion of
victim inpact evidence and prosecutorial argunment on that
subj ect, the Eighth Amendnent erects no per se bar.” After
Payne, Florida chose to allow the adm ssion of victim inpact
evi dence. Section 921.141(7), Florida Statutes (1995). Jackson
v. State, 704 So. 2d 500, 502 (Fla. 1997).

Accordingly, this claimshould be denied.
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CLAI M VI |

WHETHER DAVI S* RIGHTS TO AN | NDI VI DUALI ZED
AND CASE- SPECI FI C SENTENCE WERE VI OLATED BY
THE TRI AL COURT’ S FAILURE TO FILE WRI TTEN
FI NDI NGS | N SUPPORT OF THE SENTENCE OF DEATH
IN ACCORDANCE W TH THE REQUI REMENTS OF
FLORI DA LAW WHETHER DAVI S* DEATH SENTENCE
VI OLATES THE El GHTH AND FOURTEENTH

AMENDMENTS. APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAILING TO RAISE THI S | SSUE
ON APPEAL.

Davi s was sentenced on January 30, 1987. On March 18, 1987,
the lower court entered a witten order setting forth the
aggravators and mtigators found with regard to Davis’ sentence
of deat h. Davis now contends that appellate counsel was
ineffective for failing to raise this as a claimof error.

This Court in Rutherford v. Moore, 774 So. 2d 637, 649 (Fl a.

2000) rejected this sanme claim stating:

Finally, in his eleventh claim Rutherford argues that
hi s appell ate counsel was ineffective for not arguing
on appeal that error occurred when the trial court
failed to properly state reasons for inposing the
death penalty during the sentencing hearing and then
failed to file the witten sentencing order for eight
days. In Rutherford Il, this Court affirmed the trial
court’s finding that this substantive claim was
procedurally barred in his 3.850 notion because it
coul d have been raised on direct appeal, even though
couched in terms of ineffective assistance of trial
counsel. 727 So. 2d at 218-19 n.2. W now reject
Rut herford’s current claimthat appellate counsel was
ineffective for failing to raise this issue on direct
appeal because the underlying issue is without nerit.

This Court expl ained that although the | aw now requires the
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orders to be filed contenporaneously, that prior to the i ssuance

of Grossman v. State, 525 So. 2d 833, 841 (Fla. 1988), orders

could be filed anytinme prior to the certification of the record
on appeal. Specifically, this Court explained,

In Van Royal v. State, 497 So. 2d 625, 628 (Fla
1986), this Court vacated a death penalty sentence
because the trial court overrode the jury's life
recomendati on wi t hout maki ng any oral findings at the
sentencing hearing and then did not file a witten
sentencing order for six nonths, which was after the
record on appeal had been certified to this Court. W
stated that as | ong as sentencing orders are filed “on
a tinmely basis before the trial court | oses
jurisdiction, we see no problem” 1Id. Then, in
Muehl eman v. State, 503 So. 2d 310, 317 (Fla. 1987),
we declined to vacate a death sentence on the grounds
t hat t he sent enci ng or der had been filed
t wo- and-one-half nonths after the oral pronouncenent
of sentence, but prior to the record being certified
to this Court.

I n a subsequent case decided after the direct appeal
in Rutherford I, the Court established a prospective
procedural rule “that all witten orders inposing a
death sentence be prepared prior to the ora

pronouncenent of sentence for filing concurrent with
t he pronouncenent.” Grossman v. State, 525 So. 2d 833,
841 (Fla. 1988). However, this Court has previously
rej ected argument s t hat G ossman applied
retrospectively to cases in which the penalty phase
occurred before the decision in G ossman. See Holton
v. State, 573 So. 2d 284, 291 (Fla. 1990) (finding no
error where sentencing order was filed two nonths
after the oral pronouncenent and six days after the
record was certified). In this case, the witten
sentencing order was filed only eight days after the
sent enci ng order and Rut herford does not chal |l enge the
sufficiency of the witten findings. This short | apse
woul d not have constituted error wunder Van Royal,
Muehl eman, and Holton. Appellate counsel cannot be
considered ineffective for failing to raise issues on
appeal that would have been found to be neritless.
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See, e.g.,_Kokal, 718 So. 2d at 142; WIllianson, 651
So. 2d at 86.

ld. at 649

As the sentencing order in question was entered a year
before G ossman was issued, appel l ate counsel was not

ineffective for failing to raise this claim Rut herf ord.

Accord Cooper v. State, 856 So. 2d 969, 979 (Fla. 2003)(denying

habeas relief to Cooper based on the sane claim.

CLAIM VI I |

WHETHER DAVI S CONVI CTI ON FOR ROBBERY WAS
NOT APPROPRI ATE AS THERE WAS | NSUFFI CI ENT
EVI DENCE TO SUPPORT SUCH A CONVI CTI ON AND
ANY AGGRAVATORS STEMM NG FROM THAT
CONVI CTI ON. WHETHER DAVI S* SI XTH, EI GHTH AND
FOURTEENTH AMENDMENT RI GHTS WERE VI OLATED
AND HI' S APPELLATE COUNSEL WAS | NEFFECTI VE.

The sufficiency of the evidence to support the robbery
conviction was considered by this Court on direct appeal. This

Court found that the evidence was sufficient. Davis v. State,

586 So. 2d at 1040, n. 1 (finding that although appellant did
not chall enge his grand theft and robbery convictions, they are
supported by conpetent substantial evidence in the record.)
Accordingly, Davis’' attenpt to relitigate this issue on habeas

revi ew shoul d be deni ed.
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CLAIM I X

VWHETHER DAVIS WAS DENIED HIS RIGHT TO BE
PRESENT AT ALL CRITICAL STAGES OF HI'S
CAPI TAL TRIAL I N VIOLATION OF THE Sl XTH,
El GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON. VWHETHER
APPELLATE COUNSEL WAS | NEFFECTIVE FOR
FAILING TO PROPERLY RAISE THI S |SSUE ON
APPEAL.

As petitioner acknow edges, this clai mwas rai sed on direct
appeal. During the direct appeal, this Court remanded the case
for the circuit court to hold a hearing to detern ne whether

Davi s was absent when jury chal |l enges were exercised and, if so,

whet her he waived his presence. Davis v. State, 586 So. 2d

1038, 1041 (Fla. 1991) Circuit Judge John P. Giffin held the
hearing after which he found that appellant was in the courtroom
during the tinme in question. This Court agreed that the finding
was supported by conpetent substantial evidence and therefore
the issue was without merit. [d. at 1041.

Davis now urges this Court to reconsider its prior ruling
because adherence would result in “mnifest injustice.”
(Petition at pgs. 45-46) This Court’s habeas jurisprudence
clearly warns against such attenpts to use habeas corpus as a
vehicle to relitigate clainms that have al ready been rejected by

this Court. See Parker v. Dugger, 550 So. 2d 459, 460 (Fla

1989) (habeas is not proper torelitigate i ssues that were raised
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on direct appeal.) Relief should be denied.
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CONCLUSI ON

Based on the foregoing reasons, this Honorable Court shoul d

deny the Petition for Wit of Habeas Corpus.
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