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PRELI M NARY STATENMENT

Petitioner, Dwayne Irwi n Parker, was the defendant at tri al

and will be referred to as “Petitioner” or “Par ker” .
Respondent, the State of Florida, the prosecution below will be
referred to as the “State”. Ref erences to the records will be

as follows: the direct appeal as “TR’, postconviction as "“PCR’
and to any suppl enental s of these as “STR’ or “SPCR’ foll owed by

the appropriate page nunber(s).

STATEMENT OF THE CASE AND FACTS

On May 11, 1989, Parker was indicted for the April 22, 1989
first degree nurder of WIlliamNi chol son, attenpted first degree
murder of Robert Killen and Keith Mallow, and nine counts of

armed robbery. Parker v. State, 641 So.2d 369, 372 (Fla. 1994).

Trial comrenced on April 30, 1990 and the jury returned its
verdict on May 10, 1990, convicting Parker of the nurder, nine
counts of armed robbery, and two counts of aggravated battery
with a firearm [d., 641 So.2d at 373 (TR 2026-29). Par ker’ s
jury recomrended death by a vote of eight to four (TR 2325,
2862) . The court inmposed a death sentence for first-degree
murder finding no mtigation, but four aggravators: prior
violent felony, felony nurder, great risk, and avoid arrest (TR

2383-92, 2887-95).



On direct appeal, Parker presented 12 issues:

<~

Vi

VI |
VI |

Jury Sel ection

A. Deni al of Cause Chall enges

B. Met hod of Hearing Perenptory Chall enges
Di scovery Viol ation

Failure to Inquire About Counsel

Jury Instructions and Argunent to Jury

A. Jury Instructions
1. Excusabl e Hom ci de
2. I nstruction on Theory of Guilt
3. Reasonabl e Doubt Instruction

B. Prosecution Argunment to Jury
Ex Parte Proceeding
First Degree Miurder During Flight from a
Fel ony
Motion for New Tri al
Jury Penalty Proceedings
A Proposed Defense Penalty Instructions
1. Consi derati on of M tigation
| ndi vi dual Jurors
2. Doubl i ng of Circunstances
3. Jackson v. State, 502 So. 2d 409
(Fla 1986) Instruction

4, Non-statutory Circumnmstances

5. Most Aggravated, Least Mtigated
Mur der s

6. Wei ght of Mtigating Circunstances

7. Rehabi litation

8. Proof of Aggravating Circumstances

9. I nstruction on Unproven

Aggravating Circumnmstances
10. Aggravating Ci rcunst ances Must
Qutwei gh Mtigation
11. Circunstances Not To Be Counted
12. Residual Doubt

B. | nstruction on Aggravating
Ci rcunst ances
C. Sua Sponte Instruction on Sentencing

Rol e of Jury
D. The State’'s Penalty Argunment to the

Jury
Circunst ances Found by the Trial Court
A. Rel i ance on Non-statutory Circunstances
B. Avoi d Arrest Circumnstance
C. Great Risk Circunstances

2



D. Constitutionality of Fel ony  Murder
Ci rcunst ance
X Failure to Consider or Weigh Mtigation
Xl Proportionality
XI'l Constitutionality of Section 921.141
A. The Jury
1. Standard Jury Instructions
2. Majority Verdicts
3. Advi sory Rol e
4. Anti -synpathy Instruction

B. Counsel
C. The Trial Judge
D. The Florida Judicial System
E. Appel | ate Revi ew
1. Aggravating Circunstances
2. Appel | at e Rewei ghi ng
3. Procedural Technicalities
4. Tedder v. State, 322 So. 2d 908 (Fla.
1975)
F. Ot her Problenms with the Statute
1. Lack of Special Verdicts
2. No Power to Mtigate
3. Fl orida Creates a Presunption of Death
4. El ectrocution is Cruel and Unusual

(PCR 621-98). On appeal, this Court found the foll ow ng facts:

Shortly after 11 p.m on April 22, 1989,
Ladson Marvin Preston and Dwayne Parker
entered a Pizza Hut in Ponmpano Beach.
Preston was unarned, but Parker was arnmed
with bot h a smal | pi st ol and a
sem -automati ¢ machi ne pistol. They forced
the manager to open the safe at gunpoint,
and then Parker returned to the dining room
and robbed the custonmers of noney and
j ewel ry. Si xt een custoners and enpl oyees
were in the restaurant, and Parker fired six
shots from the machine pistol during the
robberies, wounding two custoners.

Whi | e Parker was in the dining room an
enpl oyee escaped from the restaurant and
tel ephoned 911 from a nearby business.
Broward County deputies arrived shortly, and
first Preston and then Parker Ileft the

3



restaurant. Deputy Killen confronted Parker
in the parking lot, and Parker fired five
shots at him with the machine pistol.
Parker then ran into the street and tried to
conmandeer a car occupied by Keith Mallow,
his wife, and three children. Parker fired
the machine pistol once into the car and
then fl ed.

When sonmeone entered a nearby bar and
told the patrons that the Pizza Hut was
bei ng robbed, several of those patrons,
including WIlliam Nicholson, the hon cide
victim left the bar and went out into the
street. Tammy Duncan |eft her house when
she heard shots and saw Parker, carrying a
gun, running down the street with Nichol son
running after him  She heard another shot
and saw Ni chol son clutch his m dsection and
then fall to the ground.

Eventual | y deputies Baker, Killen, and
McNesby cornered Parker between two houses.
McNesby's police dog subdued Parker, and he
was taken to the sheriff's station. The
machine pistol and some of the stolen
jewelry were found on the ground when Parker
was taken into custody. At the station
noney and nore of the stolen jewelry were
found on Parker.

The state charged Parker with one count

of first-degree nurder, two counts of
attenmpted nurder, and nine counts of arned
robbery. Six shell ~casings were found

inside the restaurant, five in the parking
lot, and one in the street near where

Ni chol son fell. The state's firearns
expert testified that all twelve shell
casings, as well as the bullet recovered
from Ni chol son's body, had been fired from
Parker's machine pistol. The theory of

def ense, however, was that the bullet was
m sidentified and that a deputy shot
Ni chol son. The jury convicted Parker as
charged on the nurder and armed robbery

4



charges and of aggravated battery with a
firearm on the two counts of attenpted
mur der . The trial court agreed with the
jury's recommendati on and sentenced Parker
to death.

Parker, 641 So. 2d at 372-73 (footnote omtted). Par ker’ s
conviction and sentence were affirnmed. Parker, 641 So. 2d at 378
and his rehearing (PCR 819-48) was denied. (PCR 859).
Parker’s petition for wit of certiorari to the United
States Supreme Court raised four issues:
1. Whet her the trial court’s denial of
cause chal I enges to pot enti al jurors

vi ol ated the Due Process Cl ause or the Cruel
and Unusual Puni shnment Cl ause?

2. Whet her the death sentence viol ates the
Eighth amendnent in that the sentencer
relied on an illegal aggravati ng

ci rcumst ance?

3. Whet her the death sentence viol ates the
Ei ght h Amendnent because the trial court
gave no weight to unrebutted nmitigation?

4. Whet her t he penal ty- phase jury
instructions violated the Ei ght Arendnent ?

(PCR 861-907). On January 23, 1995, certiorari review was

deni ed. Parker v. Florida, 513 U S. 1131 (1995) (PCR 942).

A shell notion for postconviction relief was filed on March
24, 1997 (PCR 1-112) with the anended notion, served on June 5,
2000, raising challenges to the public records disclosure,
i neffective assistance of trial and penalty phase counsel, and
various trial court errors (PCR 299-426). The State responded

5



and included an appendi x of relevant docunents (PCR 469-1147)

and on April 18, 2001 a Huff v. State, 622 So. 2d 982 (Fla

1983) hearing was held (PCR 1388-1443). At the hearing, Parker
l[imted his argument to the clainms of ineffective assistance
during the guilt and penalty phases, including a challenge to
the nmental health (PCR 1402, 1439). On February 12, 2002 relief
was deni ed summarily as was Parker’s subsequent rehearing. (PCR
1484-1511-32, 1537-39, 1559-80). His postconviction appeal is

pendi ng before this Court in case number SC02-1471.



SUMVARY OF THE ARGUNMENT

Claiml - The claimis not cognizable and is procedurally
barred as Parker is challenging the sentencing order which was
chal I enged and affirmed on direct appeal. Likew se, the order
whi ch outlined the court’s reasons for inposing death at the
trial, my not be challenged on the basis of coments and
rulings made in postconviction litigation where the review
entailed a different standard. Nonet hel ess, the claim is
neritless as the court fully considered the mitigation offered
and explained the basis for its rejection.

Claim 1l - Appellate counsel was not ineffective as the
i ssues he did not raise on appeal were either nonmeritorious or
woul d not have resulted in a different appellate result.

Claims |1l and IV - The challenge to Florida s capital
sentencing is procedurally barred. Further, the chall enges
rai sed have been rejected nunerous tinmes and Parker has given no

basis for this Court to alter its prior decisions.



ARGUMENT

CLAI M |
THE CLAIM OF TRIAL COURT ERROR IN THE
ORI GI NAL SENTENCI NG BASED UPON
POSTCONVI CTI ON COMMENTS AND RULI NGS |I'S NOT
COGNI ZABLE | N HABEAS CORPUS LI TI GATI ON
(restated)

Parker claims his death sentence is unconstitutional based
upon coments the court made during the Huff hearing and in its
order denyi ng postconviction relief (Petitionat 2). Fromthis,
Par ker extrapolates the court nust not have considered the
mtigation presented in the penalty phase properly, thus, his
sentence i s unconstitutional. This claimis not cognizable for
two reasons. First, it is in part a challenge to the court’s
post convi ction order and as such should be raised in the appeal
fromthat order. Second, the direct challenge to the sentencing
order was raised on direct appeal and is not a proper issue for
habeas review. Further, having raised the issue on appeal
Parker is procedurally barred fromre-litigating the same issue
here. Nonetheless, the claimis neritless.

Habeas corpus petitions properly address clains of

ineffective assistance of appellate counsel. Rut herford v.

Moore, 774 So. 2d 637, 643 (Fla. 2000); Goover v. Singletary,

656 So. 2d 424, 425 (Fla. 1995). "However, ineffective

assi stance of appell ate counsel may not be used as a disguiseto



rai se i ssues which should have been raised on direct appeal or

in a postconviction nmotion." Freeman v. State, 761 So. 2d 1055,

1069 (Fla. 2000). A petition for "habeas corpus is not a vehicle
for obtaining additional appeals of issues which were raised, or
shoul d have been raised, on direct appeal or which were waived
at trial or which could have, should have, or have been, raised

in rule 3.850 proceedings" Wite v. Dugger, 511 So. 2d 554, 555

(Fla. 1987); Blanco v. Wainwight, 507 So. 2d 1377 (Fla. 1987),

or to argue a variant to an already decided issue. Jones V.
Moore, 794 So. 2d 579, 583 n.6 (Fla. 2001). This Court has
rejected clainms of error where the petitioner “does not argue
appel late counsel was ineffective for failing to raise this
i ssue." Freeman, 761 So. 2d at 1072.

Here, Parker chall enges the court’s sentencing anal ysis as
it relates to mtigation. He all eges the court “did not view
the mtigation asserted by M. Parker (both at trial and in the
Amended [ postconviction] Mtion) in its proper constitutionally
requi red context but, instead, treated M. Parker’s mtigation
as an attenpt to show that he was not ‘responsible for [his]
actions in this nmurder’” (Petition at 5). Except for this |one
reference to an “error” at the original sentencing, Parker
limts his factual proof to the postconviction Huff hearing and

subsequent order (Petition at 2-4, 7-9). The claim is not



cogni zabl e and procedurally barred.

To the extent he chall enges the judge s treatment of the
mtigation in resolving the postconviction issue, the claimis
not cogni zable here, as it is nore appropriate to raise it in
t he postconviction appeal presently pending before this Court.
Apart from the obvious fact this is an inperm ssible direct
chal l enge to the judge s 1990 rul i ng based upon coments he made
nore than ten years later, Freeman, 761 So. 2d at 1072, Parker
does not attenpt to explain how he can challenge a
postconviction ruling on habeas corpus review. Habeas cor pus
review is reserved for cl ai ns of appel l ate counsel

i neffectiveness, Rut her f ord, 774 So. 2d at 643, not

postconviction review. Freeman v. State, 761 So. 2d at 1069.

Further, on direct appeal, appellate counsel argued the
court failed to consider or weigh the penalty phase mtigation
presented (PCR 684). This Court concl uded:

Contrary to Parker's contention, the
court gave anple consideration to all of the
evi dence Parker submtted in mtigation. "A
trial court nust consider the proposed
mtigators to decide if they have been
established and if they are of a truly
mtigating nature in each individual case.”
[c.0.] The court did this, but found that
the facts alleged in mtigation were not
supported by the evidence. It is the court's
responsibility to resolve conflicts in the
evidence, and its determnation will not be
reversed if supported by the record. [c.o0]
The record supports the trial court's
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conclusion that no mntigators had been
est abl i shed.

Parker, 641 So. 2d at 377 (citations omtted). Based upon this
Court’s prior consideration of the issue, Parker is not entitled
to a second appeal. Jones, 794 So. 2d at 583 n.6 (noting habeas
petitioner is not permtted “to argue a variant to an already
deci ded issue"). As such the claimis barred.

Should the nmerits be reached, it nust be pointed out the

anal ysi s under Strickland v. Washi ngton, 466 U. S. 668 (1984) for

penalty phase counsel’s performance is different than a direct
challenge to the court’s evaluation of aggravation and

mtigation at the original sentencing under Canpbell v. State,

571 So. 2d 415 (Fla. 1990) and Trease v. State, 768 So. 2d 1050,

1055 (Fla. 2000). Such difference is evident fromthe anal ysis

this Court conducted in Occhicone v. State, 768 So.2d 1037 (Fl a.

2000) . There, this Court held that in order to prove
i neffective assi stance of penalty phase counsel for his failure
to present additional mtigation, the defendant nust establish
"both (1) that the identified acts or omn ssions of counsel were
deficient, or outside the wi de range of professionally conpetent
assi stance, and (2) that the deficient performance prejudiced
t he defense such that, without the errors, there is a reasonabl e
probability that the balance of aggravating and mnitigating

circunst ances would have been different." Occhicone v. State,

11



768 So.2d 1037 (Fla. 2000). However, nerely because additional
mtigation was available does not establish ineffective

assi stance. See Gudinas v. State, 816 So.2d 1095, 1106 (Fla.

2002) (finding counsel not ineffective for failing to present
mtigation evidence which was cunul ative to evidence presented

at trial); Cherry v. State, 781 So.2d 1040, 1051 (Fla. 2000)

(opining "even if trial counsel should have presented w tnesses
to testify about Cherry's abusive background, nost of the
testimony now offered by Cherry is cunulative.... Although
w tnesses provided specific instances of abuse, such evidence
nmerely would have | ent further support to the conclusion that
Cherry was abused by his father, a fact already known to the
jury. ™). These cases do not ask whether the trial court
conplied with Canpbell and Trease in denying postconviction
relief.?

Parker’s reliance upon statenments made on postconviction

respecting deficient performance, prejudice, and observations

1

Li kewi se, Parker’s reliance upon Lockett v. Ohio, 438 U. S
586 (1978); California v. Brown, 479 U S. 538 (1987); Roberts v.
Loui siana, 428 U.S. 325 (1976); Santos v. State, 591 So. 2d 160
(Fla. 1991); Chesire v. State, 568 So. 2d 908 (Fla. 1990);
Rogers v. State, 511 So. 2d 526 (Fla. 1987) do not further his
position as these cases are discussing the evaluation for the
initial sentencing. Here, the trial judge’'s challenged coments
were in response to postconviction litigation and nust be vi ewed
in light of Strickland v. WAshi ngton, 466 U S. 668 (1984).
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of Parker’s tactics should not be the determ native factor of
whet her the dictates of Canpbell and Trease were net twelve
years earlier. This is especially true where this Court
affirmed the sentencing court’s analysis in rejecting the tri al
mtigation and i nposi ng a death sentence.? (TR 2892-94). Parker,
641 So. 2d at 377.

Because of the affirmance of the trial court’s analysis on
direct appeal and the fact Parker does not identify any trial
court errors occurring at sentencing, but limts his proof to
the events of the postconviction litigation, the State submts
that Parker has failed to show any sentencing error. The pith
of Parker’s claimis that the original 1990 sentencing nust be
erroneous because of a decision nade in the 2002 postconviction
ruling.

I n the postconviction litigation, he asserted penalty phase
counsel was ineffective for not presenting additional mtigation
i nvol ving Parker’s childhood, famly life, and nmental health.

The State responded noting the allegations were either refuted

2

To the extent Parker’s claim my be read to chall enge the
original sentencing, as noted above, in the sentencing order,
each statutory mtigating factor was discussed and the court
considered the evidence offered for non-statutory mtigation
al ong with searching the record for other mtigation. (TR 2892-
94). As this Court found, the sentencing order conported with
the law. Decade | ater comments do not underm ne the concl usi ons
drawn in the original sentencing order or on direct appeal.

13



fromthe record or cunulative to that presented at the penalty
phase where in Parker’s chil dhood abuse, fam |y background, and
nmental health status, were presented (TR 2184-88, 2190, 2202- 06,
2208- 09, 2238-47, 2248-50, 2262-63, 2270-71 2278-81, 2283) al ong
with proof that Parker was not inpaired by al cohol/substances
(TR 996-98, 1012, 1017, 1020-23, 1086, 1091, 1097-98, 1109-16,
1222- 34, 1152-56, 1181-87, 1192, 1205-06, 1212, 1241-42, 1246-
47, 1249-51, 1332-33, 1336-40). The State offered that the
resi dual doubt evidence, in the formof Bret Kissenger or others
to say Parker did not fire the fatal shot, was not a proper
subj ect for the penalty phase as it was not mtigating. Bates v.

State, 750 So.2d 6, 9 n.2 (Fla. 1999); Sins v. State, 681 So. 2d

1112, 1117 (Fla. 1986). (PCR 545-60).
Inruling onthe postconvictionclaim the trial court cited
the law to be applied:

In order to be entitled to relief on a
claim of ineffective assistance of penalty
phase counsel, a capital defendant *“nust
denonstrate that but for counsel’s errors,
he would have probably received a life
sentence.” Hildwin v. Dugger, 654 So. 2d
107, 109 (Fla. 1995). Additionally, it is
well settled that a counsel does not render
i neffective assi stance by not pl acing before
the jury cunmul ati ve evi dence. Rutherford v.
State, 727 So. 2d 216, 225 (Fla. 1998).
“Mor e [testinony] IS not necessarily
better.” Card v. State, 531 So. 2d 79, 82
(Fla. 1988). Again, the record in this case
conclusively refutes the claim that [the
defendant] had ineffective assistance of
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counsel at the penalty phase of his trial.
(PCR 1495). The court summarized Parker’s claim as: “[t]he
inference to be drawn fromthe allegations in this claimis that
everyone in the defendant’s life is to blanme and is responsible
for the defendant’s actions in this nurder, and that the jury
did not hear this mtigating evidence.” (PCR 1493). After
recounting the proffered evidence and that which was presented
at trial, the judge reiterated its assessnent of the value of
the trial mtigation previously rejected and affirmed on appeal .
The court noted there was no other “testinmony that could or
shoul d have been presented that would not be cunmulative in
nature.” \When these findings are read in context, it is clear
the focus of the ruling was that the proffered mtigation was

cunul ative to that which was presented at trial (PCR 1494-96).

Clearly, the trial court, in determning the proffered
mtigation was cunulative, was considering it in |ight of
ineffective assistance of counsel not as an initial

presentation for sentencing. See Rutherford v. State, 727 So. 2d

216, 224-25 (Fla. 1998) (finding no ineffective assistance
arising from counsel’s failure to present mtigation because
proffered mtigation was essentially cunulative to prior trial

testinony); Routly v. State, 590 So. 2d 397, 401-02 (Fla. 1991)

(denyi ng postconviction relief because npbst of postconviction
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evi dence had been presented previously to jury although in

different form; Lusk v. State, 498 So. 2d 902, 906 (Fla. 1986)

(same). As is evident from the entire postconviction ruling
here, the court was nerely noting the proffered evidence was the
sane as that presented at trial and rejected previously as not
mtigating. The focus was on what inpact the proffered evi dence

woul d have had on the jury under Strickland. G ven that it was

cunmul ative to the previously rejected evidence, Parker did not

carry his burden under Strickl and. Not hi ng nore can be read

into the judge's order, nor can it be used to reopen an issue
resol ved against Parker on direct appeal. Relief nust be
deni ed.
CLAIM | |

APPELLATE COUNSEL WAS NOT | NEFFECTIVE IN

DECLINING TO RAISE THE |[|SSUES OF THE

PROSECUTOR' S RECUSAL, ADM SSI ON OF STATE' S

PENALTY PHASE EVIDENCE, PARKER S ABSENCE

DURI NG A PORTI ON OF THE SUPPRESSI ON HEARI NG,

AND PROSECUTI ON UNDER BOTH THE PREMEDI TATI ON

AND FELONY MJURDER THEORI ES (rest at ed)

Par ker conpl ai ns his appell ate counsel was ineffective for
not chall enging on appeal: (1) denial of his nmotion to recuse
the prosecutor, (2) the State’'s alleged use of non-statutory
aggravating evidence related to the origin of the fatal bullet,

(3) Parker’s absence froma critical stage of the trial, and (4)

t he prosecution under both the preneditated and fel ony mnurder
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t heori es. The State submits the claimis neritless as counsel
was not deficient nor were his actions prejudicial.

Valle v. More, 837 So. 2d 905 (Fla. 2002) provides:

Habeas petitions are the proper vehicle

to raise clainms of ineffective assistance of
appellate counsel. [c.o0.] The standard of
review applicable to clainms of ineffective
assi stance of appellate counsel raised in a
habeas petition mrrors the Strickland v.
Washington ..., standard for clainms of trial
counsel ineffectiveness. [c.o0.] However,
appel l ate counsel cannot be considered
i neffective under this standard for failing
to raise issues that were not properly
raised during the trial court proceedings
and do not present a question of fundanental
error [c.0.] The sane is true for clains
w thout nmerit because appellate counse
cannot be deened ineffective for failing to
rai se nonneritorious clainms on appeal.
I n fact, appel I ate counsel 'S not
necessarily ineffective for failing to raise
a claimthat m ght have had sone possibility
of success; effective appell ate counsel need
not raise every conceivable nonfrivol ous
issue. [c.o0.] Finally, a claimthat has been
resolved in a previous review of the case is
barred as "the |l aw of the case.”

Valle, 837 So. 2d at 907-08 (citations omtted).

1. Modtion to Recuse Prosecutor - Onthe first day of trial,
t he defense sought: (1) dism ssal of the case, (2) suppression
of the medical examner’s testinony based on his change in
testimony regarding the color of the bullet, or (3) recusal of
t he prosecutor. The prosecutor advised the court that there was

a phot ograph taken by Detective Cerat at the time the bullet was
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renoved fromthe victi mwhich indicated its col or was copper and
this was confirnmed by slides taken by the medical exam ner at
the same time. As the prosecutor explained:

| called Dr. Bell (nedical exam ner) and

| said, Dr. Bell, do you renmenmber what col or
the bullet was and what it |ooks |ike, and
he says, | wll have to ook at ny report.

| said fine, ook at your report, and do ne
a favor, project your slide that you took
and then give ne a call back. He called ne
back and indicated the bullet was copper in
col or.
Bot h notions were denied after a hearing (TR 375-78, 2667-71).
At trial, Dr. Bell explained the victim WIIiam N chol son
(“Ni chol son”), suffered a single gunshot wound to the abdonen
fired fromapproximtely two to twenty-four inches away. After
renoving the bullet, Dr. Bell washed it, photographed it, placed
the bullet in an evidence envel ope, and initialed the envel ope.
He nade an in court identification of the bullet and envel ope,
expl ai ning the slide evidence was taken by him was overexposed,
but reflected the bullet extracted from Nichol son which was
copper in color with a small cut (TR 1623-24, 1631-32, 1635-38,
1640-43). Although Dr. Bell admtted he described the bullet in
his autopsy report and in an initial deposition, as silver in
color with very little deformati on. However, after being asked

by the prosecutor to review the slide negative, Dr. Bell

concluded the bullet was copper in color with a cut which was
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caused when renoving it from the victim (TR 1645-46). Al so
present at the autopsy was Detective Cerat who testified he
phot ogr aphed t he copper colored bullet once it was renoved from
the victims body (TR 1560-64).

I n order to prevail on direct appeal, Parker’s counsel woul d
have had to establish that the denial of the nmpotion to recuse

was an abuse of discretion. Rogers v. State, 783 So.2d 980, 992

(Fla. 2001). To disqualify the State Attorney, a defendant nust
show actual prejudice resulting fromthe prosecution. Downs V.
Moore, 801 So. 2d 906, 914 (Fla. 2001); Rogers, 783 So. 2d at

991; Farina v. State, 679 So. 2d 1151, 1157 (Fla. 1996), receded

from on other grounds, Franqui v. State, 699 So. 2d 1312 (Fl a.

1997); Bogle v. State, 655 So. 2d 1103, 1106 (Fla. 1995).

“Actual prejudice is sonething nore than the nmere appearance of

impropriety.” Meggs v. MClure, 538 So.2d 518, 519 (Fla. 1st

DCA 1989). Disqualification “nmust be done only to prevent the
accused from suffering prejudice that he otherwi se would not

bear.” ld. See Kearse v. State, 770 So.2d 1119, 1129 (Fla

2000) (stating disqualification of prosecutor “proper only when
specific prejudice denonstrated”).

Fl ori da courts di sapprove of a prosecutor bei ng both wi tness
and advocate "and shoul d be indulged in only under exceptional

circunstances." Shargaa v. State, 102 So.2d 809, 813 (Fla.),
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cert. denied, 358 U S. 873 (1958). Here, the record is clear,

the prosecutor did not testify at trial, thus, he was not a
Wi t ness. Nonet hel ess, the circunstances |eading up to Dr.
Bel |l "s changed testimony were fully explored. The record shows
t he prosecutor did not force, suggest, or conpel the change in
Dr. Bell’'s testinony. I nstead, during the prosecutor’s trial
preparation, he nerely asked Dr. Bell to review the evidence
collected during the autopsy and, in that review, Dr. Bell

realized his error

Par ker points to U S. v. Hosford, 782 F.2d 936 (11th Cir.
1986) and clains that by virtue of asking Dr. Bell to review his
evi dence, the prosecutor becane a de facto witness and shoul d
have been recused. However, even in Hosford, the prosecuting
attorney was not disqualified when he was the party who
generated the immunity agreenent upon which Hosford relied to
prove he did not violate that agreenent and did not commt the
underlying crimes with which he was charged. I n Hosford, the
fact the prosecutor prepared the immunity agreenent was
presented to the jury, just as the jury here was told the
prosecutor’s questions prompted Dr. Bell to realized his
m st ake. Yet, the Circuit Court concluded the prosecutor’s
conduct did not violate the defendant’s rights.

G ven these facts, Parker’s appellate counsel was not
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deficient in failing to challenge the denial of the notion to
recuse. Par ker can point to no “actual prejudice”, let alone
even any inpropriety. Simlarly, Parker has pointed to nothing
he would not have faced had the prosecutor been renoved. As
such, the claim was neritless and counsel cannot be deened
deficient for not having raised it on appeal. Freeman, 761 So. 2d
at 1070-71 (noting appell ate counsel cannot be ineffective for
failing to raise a nonneritorious claim. Li kewi se, no
prejudi ce can be shown as the evidence was explored fully and
woul d have been reveal ed whether the instant prosecutor or
another office tried the case. Not only had Dr. Bell taken a
cont enpor aneous slide photo of the bullet at the tinme it was
removed from th victimwhich showed the color and condition of
the projectile, but Detective Cerat was another witness to the
aut opsy and al so t ook cont enpor aneous phot ographs and col | ected
the projectile which proved it came from Parker’s gun. The
claimis nmeritless and does not establish ineffectiveness of
appel | ate counsel .

2. Presentation of Penalty Phase Evidence Proving Oigin

of Fatal Bullet - Parker contends the State's presentation of

Agent Jerry Richards and Dr. Besant-Mathews during the penalty
phase was to permt the State tore-litigate guilt phase matters

and his objection should have been sustained. It is Parker’s
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position these witnesses did not give testinony toward the
“great risk to others” aggravator and constituted a non-
statutory aggravator in violation of the Ei ghth Anendment which
appellate counsel should have challenged on direct appeal.
Because there is no nerit to Parker’s assertion appellate
counsel cannot be found ineffective.

Pursuant to section 921.141(1), Florida Statutes, provides
in pertinent part “[i]n the [penalty phase] proceedi ng, evi dence
may be presented as to any matter that the court deens rel evant
to the nature of the crinme and the character of the defendant
and shall include matters relating to any of the aggravating or
mtigating circunmstances enunerated i n subsections (5) and (6)."
Here, the State was giving additional evidence of the origin of
the bullet that killed the victim This evidence conbined with
the guilt phase testinony that Parker fired numerous rounds at
23 or nore people as he commtted the arnmed robbery, escaped the
scene, and attenpted to evade capture. Clearly, the fact that
it was Parker’s bullet which killed the victimis relevant to

the crime charged and admi ssible. Cf. Harich v. State, 437 So.

2d 1082, 1085-86 (Fla. 1983) (agreeing confession evidence, even
t hough previously suppressed, nay be adm ssible in penalty
phase) . Because the testinmony was adm ssible and rel evant

evidence confirm ng the identity of the person who created a
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great risk to others, there was no violation of Stringer v.

Bl ack, 503 U.S. 222 (1992) or Maynard v. Cartwight, 486 U S.

356 (1988) both of which dealt with the inmpact on the death
sentence when the jury was instructed on a vague,
unconstitutional aggravating factor. Parker’s jury was not
instructed i nproperly. He nerely conpl ains that evidence of his
crime was presented during the penalty phase. Because such
evidence is adm ssible, appellate counsel was not deficient in
failing to raise this issue. Freeman, 761 So.2d at 1070-71.
Wth respect to the prejudice prong, Parker not only fail ed
to address prejudice, but he is unable to show any. Even if it
were inproper for the witnesses to testify, the trial evidence
al so established the basis for the “great risk to others”
aggravator, thus, the aggravator woul d have been found and any
ot her testinony establishing the origin of the bullets would
have been harm ess. Hence, the result of the trial would have
been the same. Moreover, this Court reviewed the evidence and
agreed it established the “great risk to other” aggravator
Parker, 641 So. 2d at 377. Parker is not entitled to relief

under Strickl and.

3. Al l eged Absence for Critical Stage (Portion of
Suppression Hearing) - Parker contends he was absent from a

critical stage of the proceedi ng when he was not present during
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a portion of the first witness’ suppression hearing testinony.
However, the record reveals that the initial hearing pertained
to the co-defendant, Ladson Marvin Preston, Jr. (“Preston”)
al one and that Parker was given the opportunity to review the
transcript and determ ne whether he wished to have the State
recall its first witness which Parker’s counsel, in Parker’s
presence, thoroughly cross-exam ned. G ven these facts,
appel | ate counsel was not ineffective for declining to chall enge
this issue on direct appeal.

Pre-trial, Preston, filed a notion to suppress the vehicle
and its contents seized by the police on the day of the hom cide
(PCR 1446-47). On October 3, 1989, Parker filed a notion to
adopt Preston’s Mdtion to Suppress (TR 9, 14, 2455). However,
on COctober 12, 1989, prior to the conmencenent of the hearing on
that notion, Parker was returned to the jail, and counsel
refused to waive his presence (TR9, 14). 1In order to solve the
| ogistics problem the court agreed to hear the suppression

motion as it pertained to Preston al one, and consented to re-set

the matter on Parker’s suppression notion if Parker so chose (TR
14-15). Even though Parker’s nmotion was not being heard, his
counsel remained for the October 12, 1989 suppression hearing
where one wtness, Deputy Presley testified regarding his

actions following the Pizza Hut robbery and hom cide including
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finding Preston’s car (TR 14-51, 60, STR 82-132).

When t he hearing recommenced on Oct ober 30, 1989, Parker was
present and counsel agreed to waive Parker’s presence
“retrospectively” and to adopt Deputy Presley’s Cctober 12, 1989
suppression hearing testimny (TR 55-56). Nonet hel ess, the
court ordered a transcript be supplied to Parker, and counse
agreed to report back to the court with Parker’s waiver (TR 57).
The court al so inquired of Parker directly and he responded: *“I
accept whatever procedure is going on and | would give, you
know, mnmy opinion after viewing what | read.” (TR 57-59). Noting
def ense counsel had been present at the first hearing, the State
offered: “If at sonme tinme in the future M. Hi tchcock (defense
counsel ), for any reason whatsoever on behalf of his client,
woul d wi sh to renew his notion to suppress so Detective Presley
can testify in front of M. Parker, | have no objection. I
woul d have al so no objection to bringing out in front of M.
Par ker today his previous testinony (TR 60). During the bal ance
of the suppression hearing, Preston’ s counsel exam ned Deputy
Presley further, Parker’s counsel cross-exam ned Deputy Presley
and participated fully in the exam nation of the other w tnesses
presented (TR 62-176, 184-348; STR 142-265). At trial, Parker
was given an opportunity to revisit Deputy Presley’ s testinony

and counsel declined (TR 1285-87). Counsel renewed his
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objection to the evidence collected from Preston’s car by
Detective Kammerer (TR 1418).

Under the facts of this case, appellate counsel was not
i neffective. First of all, the suppression hearing is not a
“critical stage” of the trial. Second, the court heard only
Preston’ s suppression nmotion on October 12, 1989, thus, Parker’s
presence was not required as it did not pertain to himand coul d
not be a “critical stage” for him Furthernore, Parker’s
counsel was present for the hearing, thus, able to cross-exam ne
the witness after having viewed his live testinony. Third, when
t he hearing resuned on Oct ober 30, 1989, Parker was present with
counsel and was permtted to adopt the co-defendant’s noti on.
He was given an opportunity to agree wth counsel’s
“retroactive” adoption of the prior testinony, was supplied a
copy of the transcript for his review, and informed he should
advise the court if he objected to the procedure suggested, or
if he wished to have the sole witness testify again on direct.
Fourth, counsel cross-examned the wtness from the prior
hearing as well as all others w tnesses, thus, Parker was able
to confront the wtness. Fifth, prior to the adm ssion of
Deputy Presley’ s testinony at trial, Parker was again given the
opportunity to re-exam ne the witness or advise the court if he

had an objection, yet, Parker declined. Not only was there no

26



error for an appellate claim but to the extent some argunent
coul d be made, Parker waived any error by his acceptance of the
procedure counsel followed, even when two offers were made to
make the deputy avail abl e.

The suppression hearing is not a “critical stage” of the

proceedi ngs, Miuehleman v. State, 503 So. 2d 310, 315 (Fla. 1987)

(finding suppression hearing is not a crucial stage of the

trial). Herzog v. State, 439 So.2d 1372, 1375-76 (Fla. 1983)

(recogni zing, suppression hearing is not a crucial stage of
trial as defined by Rule 3.180 or constitutional principles
"where fundanental fairness m ght be thwarted by his absence")
(citing Snyder v. Massachusetts, 291 U S. 97 (1934)). As such,
Parker’s presence was not required for “fundamental fairness.”
Furthernore, the October 12, 1989 suppression hearing did not
address Parker’s notion, thus, his presence was not required and
could not be considered a “critical stage.” Hence, appellate
counsel may not be deened deficient for not having raised the

i ssue on appeal because it was not nmeritorious. Rutherford, 774

So. 2d at 643 (finding appell ate counsel is not ineffective when
el i m nating nonnmeritorious clains).

However, should this Court find that the claim was not
frivol ous, appellate counsel should not be deened deficient

under the circunstances of this case. The initial hearing date
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did not pertain to Parker and only becane rel evant when tri al
counsel decided to adopt the prior testinmony. Parker was given
t he opportunity to have the State recall the w tness, and was
afforded a copy of the witness’ transcript. He was ordered to
advise the court if he did not wish to adopt the testinmony. At
no tinme did Parker object, even when the issue arose during the
trial (TR 1285-87). Clearly, Parker waived any objection and
should not be permtted to conplain. However, to the extent
that this Court finds error, such should be considered invited?
and appell ate counsel should not be deenmed deficient for not
raising the claimon appeal. In fact, appellate counsel is not
necessarily ineffective for failing to raise a claimthat m ght
have had some possibility of success; effective appellate
counsel need not raise every conceivable nonfrivol ous issue.

See, Valle, 837 So. 2d at 907-08 (noting not every nonfrivol ous

cl ai mneed be presented by appell ate counsel); Jones v. Barnes,

463 U. S. 745, 751-53 (1983) (finding appellate counsel need not

raise all nonfrivolous issues, even at <client’s request);

Provenzano v. Dugger, 561 So. 2d 541, 549 (Fla. 1990) (opining

3

See, Knight v. State, 746 So.2d 423, 432 (Fla. 1998)
(rejecting appellate claimfinding the error created belowto be
invited); San Martin v. State, 705 So. 2d 1337, 1347 (Fla. 1997)
(prohibiting party frominviting error and then conplaining on

appeal ).
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"counsel need not raise every nonfrivol ous i ssue reveal ed by the
record").

Furthernmore, even if sonme argunment could be made that the
procedure enployed by defense counsel was error, Parker’s

subsequent action waived any taint. Arnstrong v. State, 642 So.

2d 730, 740 (Fla. 1994) (finding claimprocedurally barred where
trial court reserved ruling on the matter, but then never
ruled). The record reveals that Parker, having been given the
opportunity to review the prior testinony and informthe court
of any objection upon his decision to accept that testinony or
have t he State conduct another direct exam nation, never advised
the court of his review of the suppression hearing transcript.
In fact, when questioned during the trial, Parker declined the
of fer. Par ker has not identified where in the record he
obj ected to or chall enged what transpired during the October 12,
1989 hearing after he had an opportunity to read the transcri pt.
These events support finding appell ate counsel was not deficient
when declining to present this issue on appeal.

However, when considering an ineffective assistance claim
a court “...need not make a specific ruling on the performance
conponent of the test when it is clear that the prejudice

conponent is not satisfied.” Maxwell v. WAinwight, 490 So.2d

927, 932 (Fla. 1986). Here, Parker has not shown prejudice
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arose from his absence during part of one officer’s testinony.
Deputy Presley’s testinony focused upon his know edge of what
had transpired during and followi ng the Pizza Hut robbery. He
al so explained the seizure of a car with its notor still
runni ng, found abandoned in the gas station adjacent to the
Pizza Hut (TR 16-47). Most inmportant, defense counsel was
present during the deputy’ s direct testinmony and was afforded
t he opportunity to cross-exam ne Deputy Presley or elect to have
the deputy re-testify to all that he stated during Parker’s
absence (TR 14, 59-60, 70-73, 82-84, 1285-87). Addi tionally,
when Parker was present and represented by counsel, Deputy
Robshaw testified at the suppression hearing and his testinony
corroborated Deputy Presley’ s account and essentially foll owed
that which was described by Deputy Presley (TR 85-125). As
such, even if Deputy Presley’s testinony was i nproper, there was
sufficient evidence to support the court’s denial of the notion
to suppress the physical evidence. Parker has not established
that the result of his appeal woul d have been different had this
i ssue been raised. He has failed to carry his burden under

Strickland. This claimshould be rejected.

4. Prosecution Under Both Preneditated and Fel ony Murder -

Here, Parker asserts appellate counsel was ineffective for

failing to challenge the | ack of adequate notice of the charges
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agai nst him He clains it was error to permt the State to
prosecute hi munder the preneditated and fel ony nurder theories.
This issue has been rejected repeatedly, thus, counsel was not
i neffective.

It is well established; an indictment which charges
prenmeditated nurder permts the State to prosecute under both

t he premeditated or felony nurder theories. See, Anderson Vv.

State, 841 So.2d 390, 404 (Fla. 2003); Kearse v. State, 662 So.

2d 677, 682 (Fla.1995); Knight v. State, 338 So. 2d 201 (Fla.

1976); Everett v. State, 97 So. 2d 241 (Fla. 1957), cert.
denied., 355 U.S. 941 (1958). Where an issue has been rejected
by the reviewing courts repeatedly, appellate counsel is not
ineffective in declining to raise the same issue. Floyd v.
State, 808 So. 2d 175, 185 (Fla. 2002) (recognizing appellate
counsel not ineffective for failing to raise issue repeatedly

rejected by reviewing court); Groover v. Singletary, 656 So.2d

424, 425 (Fla.1995) (sane).
CLAIMS 111 AND IV

PARKER S CHALLENGE TO THE CONSTI TUTI ONALI TY
OF FLORIDA'S DEATH PENALTY SCHEME | S
PROCEDURALLY BARRED AND MERI TLESS (rest at ed)

In Claiml |l Parker asserts that after Ring v. Arizona, 122

S.Ct. 2428 (2002) and Apprendi v. New Jersey, 530 U.S. 466

(2000) Florida’s capital sentencing statute is no |onger
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constitutional and MIls v. Moore, 786 So. 2d 532 (Fla. 2001)

cannot survive Ring. He also takes issue with when death
eligibility occurs, suggesting it does not take place upon
conviction for first-degree nmurder, but at sentencing after
there has been a finding: (1) of an aggravator, (2) of
sufficient weight to warrant the death penalty, and (3) the
mtigati on does not outwei gh the aggravation (hereinafter “three
factors”). He points to these “three factors” as “essenti al
el ements” of the crime. Parker asserts further that depriving
him of jury findings of these “three factors” deprives him of
jury trial. In ClaimlV, he continues to argue Ring applies to
Florida s capital sentencing statute, thus, establishing his
sentence is unconstitutional because the indictnment did not
include the “three factors” and his jury was told its
recommendation was nerely advisory. Parker is procedurally
barred fromraising these challenge. Furthernore, these clains
have been rejected repeatedly. Relief nust be denied.

At the outset, Parker’s claimis procedurally barred and
this Court should not address it on the nerits. Par ker
chal l enged the constitutionality of section 921.141, Florida
Statutes on direct appeal, but not in Sixth Amendnent ternms (PCR
670-97). The instant chall enge should have been presented to

the trial court and on direct appeal as it is neither novel nor
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new. I nstead, the claim or a variation of it, has been known

prior to Proffitt v. Florida, 428 U.S. 242, 252 (1976) (holding

Constitution does not require jury sentencing). See Hldwin v.

Florida, 490 U.S. 638 (1989); Chandler v. State, 442 So. 2d 171,

173, n. 1 (Fla. 1983). Hence, Parker is procedurally barred at

this juncture. Eutzy v. State, 458 So. 2d 755 (Fla. 1984). This

Court has repeatedly recogni zed habeas petitions are not to be
used as second appeal s, and those issues which could and/ or were

presented earlier will not be considered. Rutherford v. Mbore,

774 So. 2d 637, 643 (Fla. 2000); White v. Dugger, 511 So. 2d 554
(Fla. 1987). The failure toraise this claimat the proper tine

bars it fromconsi derati on here. Cf. Parker v. Dugger, 550 So.

2d 459, 460 (Fla. 1989)(finding defendant not entitled to
refinement in Jlaw on collateral review as issue never
preserved).

Simlarly, Ring is not retroactive for two reasons. First,
Ring is an application of Apprendi, and because Apprendi is not

retroactive, neither is Ring, and second, the Supreme Court has

not announced that Ring is retroactive.* U.S. v. Cotton, 535

4

See, Whitfield v. Bowersox, 324 F.3d 1009, 1012 n.1 (8th
Cir. 2003); Cannon v. Millin, 297 F.3d 989 (10'" Cir. 2002),
cert. denied, 153 L.Ed.2d 865 (2002); MCoy v. United States,
266 F.3d 1245 (11th Cir. 2001); Forbes v. United States, 262
F.3d 143, 145-146 (2d Cir. 2001); In re Clemons 259 F.3d 489,
493 (6th Cir. 2001); United States v. Sanders, 247 F.3d 139,
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U.S. 625, 631-33 (2002) (holding indictnent's failure to include
quantity of drugs was Apprendi error, but did not affect
fairness of proceedings, thus, it was not plain error); Ring,
536 U.S. at 620-21 (noting Ring s inpact would be | essened by

the non-retroactivity principle of Teague v. Lane, 489 U. S. 288

(1989)) (O Connor, J. dissenting); ILn re Johnson, 2003 U.S. App.

Lexis 11514 *4 (5th Cir. 2003)(finding because Apprendi is not
retroactive, it logically follows Ring is not retroactive);

Moore v. Kinney, 320 F.3d 767, n3 (8th Cir. 2003) (finding Ring

not retroactive); Trueblood v. Davis, 301 F.3d 784, 788 (7th

Cir. 2002) (rejecting retroactive application of Ring); State v.

Lotter, 266 Neb. 245 (Neb. 2003); Arizona v. Towery, 64 P.3d 828

(Ariz. 2003); Colwell v. State, 59 P.3d 463 (Nev. 2002).°

Parker’s contention that MIls is no |longer valid is not a
supportabl e position. In MIls, this Court found the rule

announced i n Apprendi, requiring any fact increasing the penalty

150-151 (4th Cir 2002); Browning v. United States, 241 F.3d
1262, 1264 (10th Cir. 2001); Rodgers v. United States, 229 F.3d
704, 706 (8th Cir. 2000); Talbott v. Indiana, 226 F.3d 866, 868-
870 (7th Cir. 2000); ln re Tatum 233 F.3d 857, 859 (5th Cir.
2000); In re Joshua, 224 F.3d 1281, 1283 (1i1th Cir. 2000);
Sust ache-Rivers v. United States, 221 F.3d 8 (1st Cir. 2000).

5

In DeStefano v. Wbods, 392 U.S. 631 (1968), the Suprene
Court held a violation of the right to a jury trial is not to be
applied retroactively. See Proffitt v. Florida, 428 U S. 242,
252 (1976) (holding Constitution does not require jury
sent enci ng)
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for a crinme beyond the prescribed statutory maxinmum to be
submtted to a jury and proven beyond reasonabl e doubt, does not
apply to Florida’s capital sentencing as the statutory nmaxi mum
sentence upon conviction of first-degree nurder is death. See,

Wight v. State, 2003 W 21511313 (Fla. July 3, 2003); Porter v.

Crosby, 840 So.2d 981, 986 (Fla. 2003) (stating “we have
repeatedly held that maxi num penalty under the statute is

death”); Spencer v. State, 842 So. 2d 52, 72(Fla. 2002),

Bottoson v. State, 813 So. 2d 31(Fla. Jan 31, 2002), King V.

State, 808 So. 2d 1237 (Fla. 2002), Card v. State, 803 So. 2d
613 (Fla. 2001). Florida’s capital sentencing statute was

upheld in Proffitt v. Florida, 428 U.S. 242 (1976) and has not

been overruled by the Supreme Court.® Contrary to Parker’'s
position, MIls remains valid, and this Court has properly rul ed
death to be the statutory maxi num for first-degree nurder.

Rel i ance upon Sattazahn v. Pennsyl vani a, 537 U. S. 101 (2003),

for the proposition MIlls is invalid is msplaced. As

6

See, Bottoson v. Moore, 833 So. 2d 693, 694-95 (Fla. 2002)
(noting Suprenme Court has not overruled Florida s capital
sentencing) citing Rodriquez De Quijas v. Shearson/Anerican
Express, 490 U. S. 477 (1989) (holding only Supreme Court can
overrule its precedent and others should follow case which
directly controls issue). Lanbrix v. Singletary, 520 U S. 518
(1997); Hildwin v. Florida, 490 U. S. 638 (1989); Spaziano V.
Florida, 468 U. S. 447 (1984); Barclay v. Florida, 463 U.S. 939
(1983) and Proffitt v. Florida, 428 U S. 242 (1976) are thus,
i ntact.
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expl ai ned by Justice Scalia in Sattazahn, (joined by Rehnqui st,
C.J., and Thomas, J.):
In Ring v. Arizona, 536 U. S. 584 (2002), we

held that aggravating circunstances that
make a defendant eligible for the death

penal ty "operate as "t he functi onal
equi valent of an elenment of a greater
offense."" 122 S. Ct. at 2443 (enphasis

added). That is to say, for purposes of the

Si xth Amendnent's jury-trial guarantee, the

underlying offense of “mur der " is a

di stinct, |esser included offense of "nurder

pl us one or nore aggravating circunstances":

Whereas the forner exposes a defendant to a

maxi mum penalty of l|ife inprisonnent, the

latter increases the maxinmum perm ssible

sentence to death.
This is nmerely an analysis of the application of the Arizona
statute which provides life is the statutory maximum upon
convi cti on. However, this Court has determ ned the statutory
maximum in Florida is death, nmeaning that once the jury
convicted Parker of first-degree nmurder, he was eligible for a
death sentence, not nerely life inmprisonnment. Mor eover, the
judicial role in Florida alleviates Ei ghth Anmendnent concerns as
well, and in fact provides defendants with another opportunity
to secure a life sentence; it al so enhances appell ate revi ew and

provides a reasoned basis for a proportionality analysis.

Li kewi se, Parker’'s citation to Harris v. United States, 122

S.Ct. 2406 (2002), does not necessitate a finding that MIlIls is

no | onger valid. In fact, as the Suprene Court explained in
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Harris, “Apprendi said that any fact extending the defendant's

sentence beyond the maxi num authorized by the jury's verdict
woul d have been consi dered an el enent of an aggravated crinme --
and thus the domain of the jury -- by those who franmed the Bil
of Rights.” In light of this statement, which also explains
Ring, no action taken following the jury verdict in Florida
first-degree nmurder case increases the penalty faced, as the
statutory maxi numis deat h.

Rel yi ng upon Ring and Sattazahn, and citing to Stringer v.

Bl ack, 503 U. S. 222 (1992), Parker argues there are elenments for
capital murder, i.e., “three factors” of (1) an aggravator, (2)
of sufficient weight to warrant the death penalty, and (3)
mtigation not outweighing the aggravati on. He points to
Stringer and its interpretation of the treatnment aggravators
receive in weighing and non-wei ghing states. Parker’s reliance
is msplaced for two reasons. First, Stringer is addressed to
how an inval i d/ vague aggravat or shoul d be resolved in “wei ghing
states” under the Eighth Amendnent and second, the fact the
Suprenme Court has characterized Florida' s capital sentencing in
a certain way is not controlling where this Court subsequently
announced its interpretation of the state statute. Because
Stringer was an Ei ghth Amendnment issue attenpting to answer how

best to define and apply aggravating factors, it is
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di stingui shable from the instant case which is attenpting to
resol ve Sixth Amendnment issues.

Further, a state suprene court’s interpretation of its
statute is the controlling factor. As the Suprene Court

affirmed in Mul l aney v. Wl bur, 421 U. S. 684, 691 (1975) “[t]his

Court, however, repeatedly has held that state courts are the
ultimte expositors of state law ... and that we are bound by
their constructions except in extrenme circunstances.” (citing

Muirdock v. City of Menphis, 20 Wall. 590, 22 L.Ed. 429 (1875);

Wnters v. New York, 333 U S. 507 (1948)). The nmere fact the
Suprene Court indicated Florida s narrowing for capital cases
occurs during the penalty phase does not foreclose this Court
from announci ng death eligibility occurs upon conviction.” See
MIlls, 786 So. 2d at 538. Simlarly, death eligibility and
sentencing selection do not have to happen at the same tinme.
Section 921.141 clearly secures and preserves significant jury
participation in narrowing the class of individuals eligible to

be sentenced to death. |In fact, the jury's role is so vital to

7

In fact, the same situation arose when the Suprene Court
characterized Walton v. Arizona, 497 U. S. 639 (1990) in Apprendi
v. New Jersey, 530 U S. 466 (2000). Subsequently, the Arizona
Supreme Court announced when death eligibility takes place under
Arizona's capital sentencing statute. Ring v. State, 25 P.3d
1139, 1150 (Ariz. 2001). This new interpretation had to be
accepted by the Suprenme resulting in the Ring v. Arizona, 122
S.Ct. 2428 decision and the overruling of Walton.

38



t he sentencing process in Florida that it has been characteri zed

as a "co-sentencer." Espinosav. Florida, 509 U. S. 1079 (1992).

Merely because narrowi ng may t ake pl ace during the penalty phase
does not raise the sentencing selection factors to el enments of
the crime or detract from the announcenent death eligibility

occurs at conviction. For these same reasons, Jurek v. Texas,

428 U.S. 262 (1976) and Lowenfield v. Phelps, 484 U S. 231

(1998) do not further Parker’'s position.

Furthernmore, contrary to Parker’s suggestion, Ring proves
only that Apprendi, and nore inportant Ring, are not sentencing
cases.® Apprendi and Ring involve the jury's role in convicting
a defendant of a qualifying offense, subject to the death
penalty. Quoting Proffitt, 428 U S. at 252, Ring acknow edged
that "[i]t has never [been] suggested that jury sentencing is

constitutionally required",® rather Ring involves only the

8

We know this is true fromthe Ring opi nion and woul d further
suggest this is clarified by the specially concurring opinion by
Justice Breyer, where he points out that he would extend the
jury’s role under the Eighth Anendnment to sentencing. Justice
Breyer in concurring in the judgenent hel d:

“And | conclude that the Eighth Anmendnent requires
i ndividual jurors to make, and to take responsibility
for, a decision to sentence a person to death.” Ring

v. Arizona, 122 S. Ct. 2428, 2448 (2002).
9

See Harris v. Alabama, 513 U S. 504, 515 (1995) (hol ding
that “[t]he Constitution permts the trial judge, acting al one,
to inpose a capital sentence. It is thus not offended when a
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requirement the jury find the defendant death-eligible. Ring,
122 S.Ct. at 2447, n.4. The jury determ nation is for the guilt
phase, while sentencing rests wth the trial judge. See
Spazi ano, 468 U.S. at 459 (finding Sixth Amendnent has no
guarantee of right to jury trial on sentence).

Based upon this, Parker’s “three factors” are not elenments
of the crime, but are sentencing conponents used to determ ne
the appropriate punishnment. Aggravating factors are not

el ements of the offense, but are capital sentencing guidelines.

Poland v. Arizona, 476 U.S. 147, 156 (1986) (explaining
aggravators are not separate penalties or offenses - they are
standards to guide sentencer in choosing between alternatives
of death or life inprisonment). Fl orida’s capital sentencing
scheme, found in section 921.141, affords the sentencer the
guidelines to follow in determ ning the various sentencing
selection factors related to the offense and the offender by
provi di ng accepted statutory aggravating factors and mtigating
circunstances to be considered. G ven the fact a convicted
def endant faces the statutory maxi mum sentence of death upon
conviction, MIls, 786 So. 2d at 538, the enploynent of further

proceedings to exanmine the assorted “sentencing selection

State further requires the sentencing judge to consider a jury's
recommendation and trusts the judge to give it the proper
wei ght . )
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factors”, including aggravators, mtigators, and the sufficiency
of those, does not violate due process. In fact, a sentencer
may be given discretion in determ ning the appropriate sentence
selection, as long as the jury has decided the defendant is
eligible for the death penalty.

Parker’s reference to Zant v. Stephens, 462 U. S. 862 (1983)

and its analysis in Porter v. State, 564 So. 2d 1060, 1064 (Fl a.

1990) again confuses sentencing selection factors under the
Ei ght h Amendment with the el ements of the crime under the Sixth
Amendnent, and thus, are not dispositive. Although the death
penalty cannot be inposed in the absence of an aggravator proven
beyond a reasonabl e doubt, the aggravators and wei ghi ng of the
mtigation and aggravation narrows the class of defendants
subject to the death penalty. It does not increase the
puni shnment . In fact, it is the absence of aggravation that
narrows the sentence to life. VWhile the statutory maximumis
death, and remains so regardless of the sentence found
appropriate, it is the aggravators in light of the mtigators
whi ch det erm ne whet her the maxi mumor some | esser sentence wl |

be i nposed. As reasoned in Tuilaepa v. California, 512 U.S.

967, 979-80 (1994):

... In sum "discretion to evaluate and
weigh the circunstances relevant to the
particul ar defendant and the <crine he
commtted” is not inpermssible in the
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capital sentencing process.... "Once the
jury finds that the defendant falls within
the legislatively defined category of
persons eligible for the death penalty,

the jury then is free to consider a myri ad
of factors to determ ne whether death is the
appropriate punishnment."... | ndeed, the
sentencer may be given "unbridl ed di scretion
in determ ning whether the death penalty
shoul d be inposed after it has found that
t he defendant is a nmenber of the class made
eligible for that penalty.”

Tui l aepa, 512 U.S. at 979-80 (citations omtted). Fl orida’ s
sentenci ng scheme conports with the constitution.

The assertion that a “prior violent felony” or “felony
mur der” aggravat or does not nmke a defendant death eligible is
not well taken as Parker again confuses death eligibility with
sentence selection. Merely because the “felony nurder
aggravator is not an “automatic aggravator” as reasoned in

Blanco v. State, 706 So.2d 7, 11 (Fla. 1998) or that the

circunstances of a “prior violent felony” nmay be wei ghed in such

a manner as to mtigate a sentence, Jorgenson v. State, 714 So.

2d 423, 428 (Fla. 1998) does not make these factors el enents of
the crime of first-degree nurder. They do not increase the
puni shnment avail able at the time of conviction.

Apprendi explicitly exenpted recidivist findings fromits
hol di ng. Apprendi, 530 U S. at 490 (holding, other than fact of

prior conviction, any fact <increasing the penalty beyond
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statutory maxi nrum nust be submtted to jury, and proven beyond
reasonabl e doubt). A court may make factual findings regarding

recidivism Walker v. State, 790 So.2d 1200, 1201 (Fla. 5th DCA

2001) (noting Florida courts, consistent wth Apprendi’s
| anguage excluding recidivismfromits holding, have uniformy
hel d habitual offender sentence is not subject to Apprendi).
Because the prior violent felony aggravator is a recidivist
factor, it may be found by the judge even in the wake of Ring.
Ring, 122 S.Ct. 2445 at n.4 (noting none of aggravators at issue
rel ated to past convi cti ons, and t hus, hol di ng in

Al nendarez-Torres v. United States, 523 U. S. 224 (1998) which

al | owed judge alone to find fact of prior conviction even if it
increased sentence beyond statutory maximum was not being
chal | enged) . 1° A contenporaneous felony conviction is a
unani nous jury finding supporting the aggravator. Hence, the
requirenments of Ring were satisfied here as two of the
aggravators found were a “prior violent felony” for a 1979

conviction of aggravated battery and aggravated assault and

10

Because t he Supr ene Cour t has not overrul ed
Al nendarez-Torres v. United States, 523 U S. 224 (1998), it
remains a valid basis for permtting judicial sentencing even in
light of Ring. See, Rodriquez De Quijas v. Shearson/Anmerican
Express, 490 U S. 477 (1989) (noting only Supreme Court can
overrule its precedent and other court should follow case which
directly controls issue).
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“felony nmurder” based upon contenporaneous armed robbery
convictions (TR 2888, 2891). Parker, 641 So. 2d 377. This Court
has rejected repeatedly Ring clains in cases where a prior
violent felony or felony nmurder aggravating circunstances was

found. See Duest State, 28 Fla. L. Weekly at S506 (Fla. 2003);

Jones v. State, 28 Fla. L. Wekly s395 (Fla. May 8, 2003); Lugo

v. State, 845 So. 2d 74, 119 n.79 (Fla. 2003); Kornondy v.

State, 28 Fla. L. Wekly S135 (Fla. Feb. 13, 2003); Anderson

841 So. 2d at 408-09; Doorbal v. State, 837 So.2d 940 (Fla

2003); Israel v. State, 837 So. 2d 381, (Fla. 2002); Bottoson,

833 So. 2d at 695-96; King v. Moore, 831 So. 2d 143 (Fla. 2002).

Wth respect to Parker’'s declaration he was deprived of a
jury trial because his jurors did not determne the three
factors of (1) an aggravator, (2) of sufficient weight to
warrant death, and (3) the proven mtigation did not outweigh
the aggravation, this Court has resolved the issue against
Par ker . His contention stens fromhis rewiting of Florida' s
capital sentencing to place death eligibility at the time of
sentencing and to include “three factors” as elenents of the
crinme. The statute’ s constitutionality flows from the well
settled fact a defendant is death eligible upon conviction for

first-degree murder. MIlls, 786 So. 2d at 538. See, Porter

840 So.2d at 986; Spencer, 842 So. 2d at 72.

44



A unani nous verdict is not necessary, nor is the jury
required to mke factual determinations in its sentencing

reconmendat i on. See, Blackwelder v. State, 2003 W 21511317

(FI a. July 3, 2003) (rejecting contention “aggravating
circumstances nmust be alleged in the indictment, submtted to
the jury, and individually found by a unaninous jury verdict”);
Porter, 840 So.2d at 986; Doorbal, 837 So.2d at 940. Sweet V.

Moore, 822 So. 2d 1269, 1275 (Fla. 2002); Cox v. State, 819 So.

2d 705, n.17 (Fla. 2002) (noting prior decisions on these issues
need not be revisited "unless and until" Supreme Court recedes

fromProffitt v. Florida).

Sullivan v. Louisiana, 508 U.S. 275 (1993) does not further

Parker’s claim as Sullivan is addressed to the need for
unainimty at the guilt phase and that the decision nust be
“beyond a reasonable doubt.” Neither is in question here, as
the jury verdict rendering Parker death eligible was unani nous
and beyond a reasonable doubt. Again Parker’s argunent is
prem sed on the incorrect assunption the sentencing selection
consi derations are elenents of the crime. Even under Ring, the
jury is not required, as Parker suggests, to find not only one
aggr avat or, but "sufficient” aggravation and weigh the
aggravators against the proven mtigation. This is an attenpt

to procure jury sentencing which does not exist currently under
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any case law. O inport is the fact Ring does not require jury
sentencing or prohibit judicial sentencing; it only interprets
the jury's role in finding a defendant death-eligible. See Ri ng
122 S.Ct. at 2445 (stating "[w] hat today's decision says is that
the jury must find the existence of the fact that an aggravating
factor existed. Those States that |eave the ultimate life-or-
death decision to the judge may continue to do so.") (Scalia,
J., concurring). As Justice Pariente has acknow edged, Ring | eft
j udi ci al sentencing permtted by Proffitt "undisturbed."”

Bottoson v. Moore , 824 So. 2d 115, 122 (Fla. 2002) (Pariente,

J., concurring); Barnes v. State, 794 So. 2d 590 (Fla. 2001)

(finding Apprendi cl ai mnot applicabl e where additional judici al
finding did not increase statutory maxinmum. Because these
addi ti onal sentencing selection factors are not el enments of the
crime, Sullivan is not a bar to further jury or judicial
sentenci ng considerations. Nothing in Sullivan or Ring calls
into question the constitutionality of Florida’s statute.

In ClaimlV, Parker continues with his assertion the “three
factors” are “essential elements” of capital nmurder. \hile he
correctly identifies this Court’s cases requiring the elenents
of a crime nust be included in the indictnment, as noted above,
Parker’'s “three factors” are not elenments of the crinme as death

eligibility occurred at tinme of conviction for first-degree
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mur der . See, MIlls, 786 So. 2d at 538. Hence, there is no

constitutional requirement to include them in the indictnment.
In fact, this Court has rejected the suggesti on aggravators nust

be included in the indictnment. Blackwelder, 2003 W 21511317

(rejecting contention “aggravating circunstances nust be al | eged
inthe indictnent, submtted to the jury, and individually found
by a wunaninous jury verdict”); Porter, 840 So.2d at 986;
Door bal , 837 So.2d at 940. Sweet, 822 So. 2d at 1275; Cox, 819
So. 2d at 705 n. 17 (noting prior decisions on these issues need
not be revisited "unless and until" Supreme Court recedes from

Proffitt v. Florida, 428 U S. 242 (1976)). For the same reasons

addressed in those cases, there is not basis for including the
sentencing selection factors of “sufficient aggravation” and
“the mtigation does not outweigh the aggravation” in the
i ndi ct ment.

Parker’s reliance upon Allen v. United States, 122 S. C

2653 (2002) for support of his contention aggravators are

elenments to be included in the indictnment is msplaced.' In

11

Wt hout question, the Fifth Anendnment's grand jury cl ause
has not been extended to the states wunder the Fourteenth

Amendnent . Apprendi v. New Jersey, 530 U S. 466, 477 n.3
(2000); Hurtado v. California, 110 U S. 516 (1984) (holding
there is no requirenent for indictnment in state cases). This

di stinction, standing alone, is dispositive, at |l east as far as
Parker relies on federal cases.
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United States v. Allen, 247 F.3d 741, 764 (8th Cir. 2001), the
Court of Appeals based its decision that the statutory
aggravating factors under the Federal Death Penalty Act do not
have to be contained in the indictnment exclusively on Walton v.
Ari zona, 497 U.S. 639 (1990), which, of course, Ring overrul ed.
As such, it was proper for the Supreme Court to remand Allen for
further consideration in light of Ring. However, such does not
establish that aggravation is sonething which nust be included

in the indictnment. Although denial of certiorari does not have

any precedential value, Teaque v. Lane, 489 U.S. 288, 296

(1989); United States v. Carver, 260 U.S. 482, 490 (1923)

(Holnmes, J.), it is significant that at the same time the
Suprenme Court decided Ring it denied certiorari on six Florida

cases!? where Ring/ Apprendi issues were raised. Clearly, had the

Suprenme Court intended to apply Rng to Florida capital

sentencing, it had every opportunity to do so. See Bottoson v.

Moore, 833 So. 2d 693, 695 (Fla. 2002) (noting only U. S. Suprene

Court may overrule its own decision); King v. More, 831 So. 2d

143 (Fla. 2002) (recognizing Supreme Court had opportunity to

apply Ring to Florida s sentencing, but instead lifted the stay

12

Mann v. Moore, 536 U. S. 962 (2002); King v. Florida, 536
U.S. 962 (2002); Bottoson v. Florida, 536 U S. 962 (2002); Card
v. Florida, 536 U. S. 963 (2002); Hertz v. Florida, 536 U S. 963
(2002); and Looney v. Florida, 536 U S. 966 (2002).
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and denied certiorari). Based upon this, Allen should not give
this Court pause.

Parker maintains his jury was instructed its role was nerely
advisory and that this Court rejected the conplaint on direct

appeal. See, Parker, 641 So. 2d at 376-77. However, his

position is that should this Court conclude the sentence rests
upon findings nade by the sentencing jury, such would be in

violation of Caldwell v. M ssissippi, 472 U. S. 320, 328 (1985)

and Justice Bryer’s concurring opinion in Ring. Par ker’s
reliance upon Caldwell, 472 U. S. 320 is msplaced. A Cal dwel

error is commtted when a jury is msled regarding its
sentencing duty so as to dimnish its sense of responsibility
for the decision. However, “[t]o establish a Caldwell
viol ation, a defendant necessarily nust showthat the remarks to
the jury inproperly described the role assigned to the jury by

| ocal law.” Dugger v. Adans, 489 U.S. 401, 407 (1989). This

Court has recognized the jury's sentencing role is nerely
advi sory, and the standard instructions adequately and
constitutionally advise the jury of its responsibility; “the
standard jury instruction fully advises the jury of the
i nportance of its role, correctly states the law, [] and does

not denigrate the role of the jury.” Brown v. State, 721 So. 2d

274, 283 (Fla. 1998)(citation omtted). See Burns v. State, 699
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So. 2d 646, 654 (Fla. 1997) (holding instruction correctly states
| aw and advises jury of inportance of its sentencing role),

cert. denied, 522 U.S. 1121 (1998); Turner v. Dugger, 614 So. 2d

1075, 1079 (Fla.1992) (finding Caldwell does not control Florida

| aw on capital sentencing); Conmbs v. State, 525 So. 2d 853,

855-58 (Fla. 1988) (rejecting claimstandard jury instructionis
unconstitutional under Caldwell or applicable to Florida death
cases). There is no question the jury was instructed
adequately. This is in conpliance with constitutional dictates
and is not inplicated by Ring. As such, Florida s statute is

constitutional and habeas corpus relief nust be deni ed.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court deny habeas corpus relief.
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