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PRELI M NARY STATENMENT

References to the direct appeal record will be designated
as (TR V#/#). References to the instant post-conviction record

wi |l be designated as (PCR V#/ #).



STATEMENT OF THE CASE

Eddi e Wayne Davis was indicted on April 7, 1994 for first-
degree nurder, burglary with assault or battery, Kkidnapping a
child under thirteen years of age, and sexual battery on a child
under twel ve years of age. (PCR 1/127-131) He was found guilty
as charged, the jury unani nously reconmmended a sentence of death
and the trial court sentenced Davis to death. (PCR 1/132-163)

This Court affirnmed the sentence. Davis v. State, 698 So. 2d

1182 (Fla. 1997). Davis’s nmotion for rehearing was denied on
September 11, 1997 and the mandate was filed on October 15,
1997. (PCR 1/169) The U.S. Suprene Court denied certiorari on

February 28, 1998. Davis v. Florida, 522 U. S. 1127 (1998).

Davis’ initial Mdtion to Vacate Judgnent of Convictions and
Sentences with Special Request for Leave to Amend was filed
pursuant to Florida Rule of Crim nal Procedure 3.850 on May 28,
1998. (PCR 2/180-204) After a series of notions and responses
for records requests, the Court sent out an Order setting post-
conviction relief deadlines. (PCR 2/279-281) On June 23, 2000,
Davis filed his First Anended Motion to Vacate Judgenent of
Convictions and Sentences with Special Request for Leave to
Amend and for Evidentiary Hearing. (PCR 2-3/282-410) The State
responded on August 21, 2000. (PCR 3/415-21) A hearing was held

pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993) on January




25, 2001, based on the June 23, 2000 Motion to Vacate Judgenent
of Convictions and Sentences. (PCR 3/422-53) The Court entered
an Order Granting in Part and Denying in Part Defendant’s
Request for an Evidentiary Hearing on his First Amended Mdtion
to Vacate Judgenent and Sentences on January 30, 2001. (PCR
4/ 454- 95)

On October 8 and 9, 2001, an evidentiary hearing was held
on the followng clains: 1) failure to investigate Eddie Arnold
Davis, 2) failure to present voluntary intoxication, 3) failure
to investigate or prepare on the issue of DNA evidence, 4)
failure to cross-examine Alicia Riggall, Davis’ control rel ease
officer, 5) failure to call defendant to testify at penalty
phase, 6) failure to present expert testinony on his post-
traumatic stress disorder, 7) failure to provide any physica
evi dence of organic brain damage, 8) failure to call Brenda
Rei ncke, a neighbor, as a witness during the penalty phase, 8)
failure to nmove for conpetency evaluation or failed to nove to
instruct the jury that he was under the influence of a
psychotropic drug during the penalty phase, 9) a conflict of
i nterest existed between counsel and the Defendant, 10) failure
to subject the prosecution’s case to nmeani ngful adversari al
testing in the guilt phase of his trial by conceding guilt

wi t hout consultation, and 11) cunul ative error. (PCR 4-5/496-



686) The notion was denied on June 12, 2002 and a tinmely Notice

of Appeal followed. (PCR 687-713, 714)



STATEMENT OF FACTS

The salient facts fromDavis' trial were set forth by this
Court as follows in the direct appeal opinion:

On the afternoon of March 4, 1994, police found
the body of eleven-year-old Kinberly Waters in a
dunpster not far from her hone. She had nunerous
brui ses on her body, and the area between her vagina
and anus had been | acerated. An autopsy reveal ed that
t he cause of death was strangul ation.

On March 5, police questioned Davis, a forner
boyfriend of Kinberly's nother, at the new residence
where he and his girlfriend were noving. Davis denied
havi ng any know edge of the incident and said that he
had been drinking at a nearby bar on the night of the
mur der . Later that sanme day police again |ocated
Davis at a job site and brought him to the police
station for further questioni ng, where he repeated his
alibi. Davis also agreed to and did provide a bl ood
sanpl e.

Whi | e Davis was being questioned at the stati on,
pol i ce obtained a pair of bl ood-stained boots fromthe
trailer Davis and his girlfriend had just vacated.
Subsequent DNA tests revealed that the blood on the
boots was consistent with the victinms blood and that
Davi s's DNA mat ched scrapings taken fromthe victims
fingernails. A warrant was issued for Davis's arrest.

On March 18, Davis agreed to go to the police
station for nore questioning. He was not told about
the arrest warrant. At the station, he denied any
i nvol venent and repeated the alibi he had given
earlier. After about fifteen m nutes, police advised
Davis of the DNA test results. Davis insisted they
had the wong person and asked if he was being
arrested. Police told himthat he was. At that point
Davis requested to contact his nother so she could
obtain an attorney for him and the intervi ew ceased.
Davis was placed in a holding cell.

A few mnutes later, while Davis was in the
hol ding cell, WMjor G ady Judd approached him and,
maki ng eye contact, said that he was disappointed in
Davi s. When Davi s responded i naudi bly, Judd asked hi m
to repeat what he had said. Davis made a comment
suggesting that the victims nother, Beverly Schultz,
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was i nvol ved. Judd explained that he could not
di scuss the case with Davis unless he reinitiated
contact because Davis had requested an attorney.
Davis said he wanted to talk, and he did so,
confessing to the crines against Kinberly and
inplicating Beverly Schultz as having solicited the

crinmes. Wthin a half hour after this interview,
police conducted a taped interviewin which Davis gave
statements simlar in substance to the untaped
conf essi on. Davis's full Mranda warnings were not

read to himuntil the taped confession began.

In May, 1994, Davis wote a note asking to speak
to detectives about the case. I n response, police
conducted a second taped interview on May 26, 1994.
Police asked Davis if he was wlling to proceed
wi t hout the advice of his counsel, to which Davis
responded yes, but specific Mranda warni ngs were not
recited to Davis. During this interview, Davis again

confessed to killing Kinberly but stated that Beverly
Schultz was not involved. Davi s explained that he
originally went to Schultz's house to | ook for nobney
to buy nore beer. Because Schultz normally did not
wor k on Thursday ni ghts and because her car was gone,
Davi s believed that no one was honme. |ndeed, Schultz

was not honme at the time because she had agreed to
work a double shift at the nursing rehabilitation
center where she was enployed. However, her
daughters, Crystal and Kinberly, were at the house
sl eeping. When Davis turned on the lights in Beverly
Schultz's bedroom he saw Kinberly, who was sl eeping
in Schultz's bed. Kinberly woke up and saw him He
put his hand over her nmouth and told her not to
holler, telling her that he wanted to talk to her.
Kimberly went with himinto the living room Davi s
put a rag in her nouth so she could not yell.

Davis related that they went outside and junped a
fence into the adjacent trailer park where Davis's old
trailer was | ocated. Davis said that while they were
in the trailer, he tried to put his penis inside of
Ki mberly. When he did not succeed, he resorted to
pushing two of his fingers into Kinberly's vagina
Afterwards, Davis took Kinberly to the nearby Moose
Lodge. He struck her several tines, then placed a
pi ece of plastic over her nouth. She struggled and
ri pped the plastic with her fingers but Davis held it
over her mouth and nose until she stopped noving. He
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put her in a dunpster and |eft.

Davis nmoved to suppress the March 18 and May 26
statenents he made to |aw enforcenent officers,
arguing that his Mranda rights were viol ated. The
trial court denied those notions. The jury found
Davis gquilty of first-degree nurder, burglary with
assault or battery, kidnapping a child under thirteen
years of age, and sexual battery on a child under
twel ve years of age. The jury unani nously reconmended
a sentence of death and the trial court sentenced
Davis to deat h.

Davis v. State, 698 So. 2d at 1186-87 (Fl a.
1997) (footnote omtted).

In his Order denying post conviction relief, the Honorable
Judge Randall McDonal d made the foll owi ng factual findings from
the evidentiary hearing:

During the evidentiary hearing, Davis presented a
nunber of witnesses to support his claim of
i neffectiveness of counsel in both the guilt phase and
the penalty phase. Davis also presented testinony to
support his claim that there was a conflict of
i nterest between counsel and him and that he did not
knowi ngly intelligently and voluntarily waive his

right to conflict free counsel. Davis also presented
W tnesses to support his claim that the trial was
fraught with procedural and substantive errors. A

sunmary of the testinmony foll ows:

A. Austin Masl ani k

Davis first presented Austin Masl ani k, an attorney
with the Public Defender’s Office. The Public
Defender’s Office was appointed to represent Davis on
March 19, 1994 and Masl ani k took over representation
from Robert J. Trogolo on Cctober 1, 1994. Masl ani k
along with Robert Norgard represented Davis during
jury selection and throughout the trial. At the tine
he took over this case, Masl anik had tried
approximately fifty first-degree nmurder cases and
about twenty of those were death penalty cases.
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Masl ani k and M. Norgard both taught various sem nars
on death penalty i ssues. Maslanik testified that upon
taking the case over from Trogolo, he conferred wth
Trogol o, and reviewed the file. Masl ani k nade notes
each time he had attorney/client contact with Davis,
as well as notes throughout the trial.

When questioned about Eddie Arnold Davis, the
Def endant’s father, Maslanik conceded that parts of
his testinmny were not helpful to Davis. Masl| ani k
| ooked at Eddie Arnold Davis’ Crimnal Justice
| nformati on System (CJI'S) history, and it appeared as
t hough none of those cases led to a conviction.
Masl ani k did not inmpeach Eddie Arnold Davis with his
prior felony conviction, and was not aware of who
represented him previously. Masl ani k believed the
conviction was about twenty years old. Also, Mslanik
testified that he was going to call Eddie Arnold Davis
in the penalty phase, and considered that when
deciding not to inpeach himin the guilt phase.

Masl ani k testified that his strategy involved an
integrated defense where he tried to present the
defense in the guilt phase consistent with the defense

in the penalty phase. Masl ani k used a thenme that
Davis was sexually abused as a child, and integrated
the defense of voluntary intoxication. However,
Masl ani k did not call an expert in the guilt phase to
support the defense of voluntary intoxication

Evi dence was presented at trial that Davis was
i ntoxi cated on the night of the offense. Masl ani k

testified that voluntary intoxication is a defense to
first-degree preneditated nurder, and calling an
expert for the defense of voluntary intoxication would
not have been inconsistent with the penalty phase
However, Masl anik felt that the voluntary intoxication
instruction creates a high standard to be able to say
soneone was intoxicated to the point where it negates
intent. Also, Davis was charged with other offenses
that were general intent crimes and the Court woul d
have to instruct the jury that the voluntary
i ntoxi cation defense wouldn’t apply to those of fenses.
Masl ani k  believed that i f there was not an
instruction, the jurors nmay accept the argunent the
def ense was nmeking about Davis’ nental state being

di m nished by the alcohol, and not apply it as
technically as if they would have had an instruction
on voluntary intoxication. Addi tional ly, Maslanik
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testified that Davis’ confession was full of details

he was able to recall; therefore he did not believe a
voluntary intoxication instruction was warranted.
Regarding Alicia Riggall, Davis’ control release

of ficer, Maslanik testified that he did not call her
as a witness, nor did he depose her because Davis had
some control release violations and he thought she
woul d be unhel pful. Masl ani k al so testified that he
didn’t have anything to rebut the fact that Davis was
on controlled rel ease.

Masl ani k testified that he discussed with Davis
testifying in the penalty phase. Speci fically,
Masl ani k’s notes reflect him asking Davis what he
would testify to if he did, and how he felt about
Ki mberly’ s death. Maslanik did not recall what Davis’
response was. Masl ani k stated that he would’ ve
of fered advice to Davis regarding whether or not he
should testify, but that it was ultimately Davis’
decision. Maslanik called experts and fam |y nenbers
to elicit Davis’ history regarding his childhood,
abuse, al coholism Al so, Maslanik stated he had
| ocated and read the colloquy given to Davis as to
whet her or not he wished to testify in the guilt phase
of the trial only.

Regarding the claim of Post Traumatic Stress
Di sorder, Maslanik retained Dr. MLane. Masl ani k
testified that he believed Dr. MlLane's overall
qualifications would qualify himto render an opinion
on child abuse. Masl ani k testified that his records
refl ected physical abuse, but he doesn’t recall any of
the records refl ecting sexual abuse. Maslanik stated
that the information regardi ng sexual abuse devel oped
| ater. Maslanik al so di scussed what rol e Toni Mal oney
played in preparing Davis' -case. Ms. Ml oney
previ ously worked for Peace River Center for Personal
Devel opment conducting forensic evaluations of
crimnally charged people, and is skilled at detecting
people with nental health issues. Ms. Mal oney
conducted an in-depth interview with Davis once the
Publ i c Defender was appointed, and contacted famly
menbers, developed famly history and |ooked for
evi dence of abuse, and other mtigating factors. All
of the information she gathered was turned over to
Masl ani k.

Regar di ng Brenda Rei ncke, Masl ani k stated that he
beli eved she had been deposed at one tine, and a
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subpoena was issued for her for the trial, but it was
unserved because the process server was unable to
| ocat e her.

Masl ani k al so testified that there were notes in
his file indicating that Davis was at one tine taking
Prozac and | ater Sinequan, but he did not recall what,
i f anything, Davis was taking at trial. Wen asked if
he recalled Davis becom ng very difficult to contro
during the penalty phase where experts were testifying
as to his honpbsexual rape, Mslanik did not recall.
However, he testified he had seen portions of the
transcripts where M. Norgard brought this to the
Court’s attention. Maslanik testified he did not ask
for a special instruction regarding Davis’ nedication,
and that he did not believe he would be entitled to an
instruction of that nature because they were not
pursuing an insanity or nmental health defense. Dr .
McLane saw Davis between the guilt and penalty phase
and there was no indication he was inconpetent.
Addi tionally, none of the nmental health experts that
exam ned Davis ever suggested that Davis needed to
undergo testing because of brain damage he may have.

Masl ani k testified that he never discussed with
(/g Davis a possible conflict regarding prior
representation of Eddie Arnold Davis and he never saw
it as a problem because he believed the case they
represented himon was noll e prossed, and sonmeone el se
eventual ly handled it.

Throughout the trial, Maslanik never reported to
the jury that Davis was not guilty, and was
integrating the defense with the expectation that
Davis would be convicted of first-degree nurder.
Masl ani k testified that Davis confessed to the murder
at least twice, and never denied making those
st at enent s. For a short period of time, Davis said
sonmeone el se committed the nurder, but then abandoned
t hat statenent.

B. Toni Mal oney

The State presented Toni Mloney, a private
i nvestigator who was fornmerly enployed with the Ofice
of the Public Defender as a forensic nental health
speci al i st. During the last ten to twelve years of
Ms. Mal oney’ s enpl oynent with the Public Defender, her
focus was on capital cases. Ms. Mal oney worked with
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M. Norgard and M. Maslanik prior to and during the
trial of Davis. During the trial, M. WMaloney
testified she had regul ar contact with Davis, and that
she does not recall being concerned that Davis may not
be conpetent to proceed. Ms. Mal oney testified that
it was part of her duties to check and see if the
def endants they were representing were on any kind of
psychotropic or antidepressant medication. Ms.
Mal oney testified that she checked his Pol k County
Jail records several tinmes throughout the period of
time Davis was represented by the Public Defender to
det erm ne what kind of nedication he was taking. M.
Mal oney testified she does not have an independent
recollection of whether Davis was taking Sinequan
during either phase of the trial.

C. Dr. M chael Maher, M D

Davi s next presented Dr. M chael Maher, M D. who
is a physician and a psychiatrist licensed in Florida

and a board certified forensic psychiatrist. Dr .
Maher testified that he has often been qualified as an
expert in forensic psychiatry. Dr. Maher was

contacted by Davis' appellate counsel in early 2000,
and exam ned Davis on June 19, 2000 at the Florida
State Prison in Starke. Dr. Maher testified that he
had not read any police reports, statenents of Davis,
or doctors’ reports about this case prior to going to
Starke. Dr. Maher spent approximately two and a half
hours with Davis, and during that time he did a
neur ol ogi cal exam on Davi s. Dr. Maher testified he
found no significant abnormalities, but that it was
possible Davis was suffering from Porphyria, a
met abolic disease related to the way the body
chem cally processes bl ood and bl ood products. During
Dr. Maher’'s interview with Davis, Davis told him he
estimted he had 10 to 12 beers during the day of the
mur der . Dr. Mher testified that Porphyria is
aggravated by al cohol use, and if David had Porphyria
and i ndul ged in al cohol, he would becone irritable and
i npul si ve. Dr. Maher testified that whether Davis
woul d be violent because of the intoxication and

Por phyria woul d be specul ati ve. However, Dr. Maher
expl ai ned that he was never asked to exam ne Davis to
see if he suffered from Porphyria. Dr. Maher

concluded that Davis was suffering from very
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substantial nmental inpairment related to his acute
i ntoxication and underlying subtle brain dysfunction
associated with early exposure to al cohol, and being
a chronic al coholic.

Dr. Maher descri bed Korsakoff’s Syndrome as a type
of brain inmpairnment that occurs in alcoholics. Dr .
Maher testified that people with Korsakoff’s Syndrome
answer questions and describe stories in a way that
sounds like it is logically relevant and accurate, but
in fact, they have very little nenory of what they' re
bei ng asked of. Dr. Maher explained that if Davis
suffered fromKorsakoff’s Syndrone, he m ght very well
make up the fact that he took the child to a trailer
if soneone had suggested it to him Dr. Maher
testified that to the best of his know edge, Davis
does not suffer from Korsakoff’s Syndrone.

As to the defense of voluntary intoxication, Dr.
Maher testified that he thinks Davis, at the tine of
the offense, was sufficiently inpaired such that his
capacity to commt prenmeditated acts was significantly
i npai red. Dr. Maher testified that just because a
defendant is able to recall a particular series of
events with great clarity does not mean he was not
i nt oxi cat ed. Dr. Maher testified that unscrewing a
i ght bulb before entering the trailer woul d have sone
bearing on his opinion as to whether or not Davis was
too intoxicated to formthe specific intent to commt
first-degree nurder. However, Dr. Maher expl ained
that in isolation, the fact that Davis unscrewed the
l'ight bulb wouldn’t have much bearing on his opinion
because Davis my have done that solely on his
reaction to the Ilight. When asked about the fact
Davi s gave a statenent inconsistent with the physical
evidence, Dr. Mher testified that those statements
are nore consistent with a disorganized, inpulsive
attempt to put together fragnented nenories and
i npressions into a story that nmakes sense at the tine.
Dr. Maher testified that that woul d be consistent with
what would be seen in sonebody who is inpaired and
confabul ating. Dr. Maher testified that due to Davis’
brain damage and intoxication, it would be difficult
if not inpossible for Davis to form the specific
intent to commt first-degree nurder.

On cross-exam nation, Dr. Maher admtted that he
based his decisions about Davis basically from what
Davis said. He did not verify any of the information
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with witnesses from the trial, or famly nmenbers

Maher also testified that it would not surprise himif
Davi s’ nmenory were worse in 2000, six years after the
murder, than it was at the time of the nurder. He
also testified that he was aware that Davis had been
on death row for six years and contenplating at | east
filing a nmotion attacking his conviction. When
guestioned about the fact Davis recalled several
details that were verified by the police such as; how
the victimwas |aying on the bed when he entered the
room where the rag was he used to stuff in her nouth,
where the piece of plastic was he used to suffocate
her with, how she was Iying in the dunpster, Dr. Muher
testified that if all of those things can be
obj ectively verified, t hen t hey coul dn’t be
confabul ated, therefore the details would be based on
Davi s’ own recollection. Dr. Maher al so conceded t hat
t hose details m ght change his opinion about whether
Davis was substantially inmpaired by alcohol wth
regard to formng intent. Dr. Maher testified that he
was provided with the testinmony of Dr. Dee, Dr. Krop,
Dr. MLane, and Dr. Marron after his interview with
Davi s.

D. Robert Norgard

The State called M. Norgard, an attorney in the
private practice of |aw M. Norgard has been a
crimnal defense attorney since 1981, and has tried
approxi mately 20-25 death penalty cases. M. Norgard
was enployed by the Public Defender’'s Ofice in
1994/ 1995 and along with M. Maslanik, represented
Davi s.

M. Norgard testified that he didn't have any
i ndependent recollection of discussing with Davis
whet her or not he would testify during the guilt or
penalty phase. He also stated that he didn't discuss
with Davis his guilt or innocence because M. Masl ani k
was the lead attorney for the guilt phase and he
woul d’ ve had that discussion with Davis.

M. Norgard testified that he didn’t have any
i ndependent recollection of whether or not Davis was
on Sinequan at the trial, but that the record
reflected he was aware of that during the trial.
Additionally, M. Norgard recall ed sone aspects of the
evidence presented that made Davis agitated. M .
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Norgard testified that he requested to be allowed to
testify as to Davis’ reaction to the evidence, but
t hat request was denied. M. Norgard stated they did
not request a standard instruction on psychotropic
medi cations, or a special instruction for Sinequan
M. Norgard testified that there were no issues as to
Davi s being inconpetent during the penalty phase.

As to the integrated defense, M. Norgard
testified that the theory of the case was not a he-
didn’'t-do-it defense. M. Norgard testified that it
was their strategy to get the jury to find Davis
guilty of something | ess and avoid the death penalty.

E. Dr. Sherri Bourg-Carter

Dr. Carter was called by the Defense, and is a
i censed psychologist in the State of Florida. Dr .
Carter is in private practice in forensic psychol ogy
in Fort Lauderdale, and specializes in forensic
psychol ogy, with a sub-speciality in child sexua
abuse. Dr. Carter has been qualified as an expert in
child sexual abuse and Post Traumatic Stress Di sorder
in Florida courts. On June 13, 2000, Dr. Carter nmet
with Davis to assess allegations he nmade of sexual
abuse as an adult and child. Dr. Carter was asked to
determ ne how credible those allegations were and if
those experiences hade [sic] any effect on his
functioni ng. Dr. Carter adnministered an MWPI -2 test
and a Trauma Synptom I nventory test directly to Davis.
After nmeeting with Davis, Dr. Carter received Davis’
prison records from 1998, 1991 and 1994. Dr. Carter
al so had prior psychol ogical evaluations that were
done when Davis was ten, eleven and twelve, as well as
prior test data from 1994. Dr. Carter also reviewed
the transcript of testinony of Dr. Krop and Dr. MLane
at the penalty phase.

Dr. Carter testified that in the DOC records, she
found docunentation of sexual assaults by other
inmates, as well as docunentation of sexual abuse of
Davis as a child by his stepfather. Dr. Carter
believed the history given to her by Davis was
credible. Dr. Carter testified that is has been her
experience, and it isinthe literature that mal es who
are sexual assaulted tend to experience nore problens
and hum |iation. After speaking with Davis, Dr.
Carter spoke with Davis’ nother who rel ayed that Davis
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suf fered physical abuse and enotional abuse at the
hand of his stepfather. Davis’ nother was unaware of
t he sexual abuse, but said | ooking back there were red
flags that she should’ ve paid nore attention to. Dr.
Carter testified that Davis’ nother told her of an
i ncident when he was four years old where his
stepfather gave him noonshine to the point he was
intoxicated. Dr. Carter testified that in her opinion
at the time she was seeing him Davis was suffering
from major depression, which has been recurrent
t hroughout his life, Post Traumatic Stress Disorder,
al cohol dependence, poly drug abuse and an Anti soci al

Personality Disorder. Dr. Carter testified that
either Dr. Krop or Dr. MLane also diagnosed Davis
with Antisocial Personality Disorder. Dr. Carter

testified that she was aware that the jury was told
Davis suffers fromPost Traumatic Stress Di sorder, and
that Dr. MLane never said he didn't have sufficient
expertise to recognize or diagnose Post Traumatic
Stress Disorder.

Dr. Carter explained that people who have been
sexual |y abused would prefer not to disclose that.
She expl ained that the nost probable reason why Davis
woul dn’t have di scl osed his sexual abuse until June of
‘95 is because he wuld have felt humliated,
enbarrassed and ashaned. Dr. Carter testified that
Davis did disclose the sexual abuse by his father in
the prison records, and that the nature of the case
itself would imediately indicate to her that there
was a possibility Davis was sexually abused as a
child. Dr. Carter believed it would be inportant for
the jury to know Davis was sexual ly abused because it
may explain sonme of the rage he had while commtting
this nmurder. Dr. Carter testified that it would be
important to know if Davis was having a flashback of
his sexual abuse when this offense occurred. Dr .
Carter conceded that she did not ask Davis any
gquestions to determne if he was having flashbacks at
the time of the crime because she wasn’t asked to do
that. Additionally, Dr. Carter testified that there
is not a 100%correl ation that everyone who has raped
or sexually abused sonmeone has been a victimof sexual
abuse in the past. Dr. Carter also conceded that she
does not know if a jury would consider the sexual
abuse a mtigating factor or not.

Dr. Carter does not agree with the testinony of
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Dr. Marron that sexual abuse at the age Davis was
sexual |y abused woul d not change hi s basi c

personality. Dr. Carter testified that after
reviewi ng Davis’ records, she believed he didn't start
off in a solid, functional famly and it got

progressively worse as he grew. G ven his background,
t he abuse Davis suffered would continue to alter his
personality and the way he viewed and interacted with
ot hers. After reviewing Dr. Krop's testinony, Dr
Carter testified that it appeared he could have been
qualified as an expert in sexual abuse, and she
wondered why Dr. MLane interviewed Davis regarding
t he sexual abuse instead of Dr. Krop. Dr. Carter
expl ai ned that Dr. MLane did not have a background in
sexual abuse, and Dr. Krop does. Dr. Carter testified
that she believed Dr. Krop should have picked up on
t he sexual abuse after reviewing the records.
However, Dr. Carter did not ask for all of the records
that Dr. Krop reviewed in order to testify because it
originally wasn’t an issue. Also, Dr. Carter had not
revi ewed any of the police reports or confessions, and
never talked to Dr. Dee, Dr. Krop or Dr. Marron.

( PCR 5/ 692- 702)
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STANDARD OF REVI EW

| neffective Assi stance of Counsel

Davis’ first three clainms assert clains of ineffective
assi stance of counsel. An evidentiary hearing was held on all
three clainms. This Court has set forth the standard of review
after an evidentiary hearing, as follows: “the performance and
prejudi ce prongs are m xed questions of |aw and fact subject to
a de novo review standard but that the trial court’s factua

findings are to be given deference.” Porter v. State, 788

So. 2d 917, 923 (Fla. 2001), citing Stephens v. State, 748 So.
2d 1028, 1034 (Fla. 1999). “So long as its decisions are
supported by conpetent, substantial evidence, this Court wll
not substitute its judgnent for that of the trial court on
questions of fact and, |ikewise, on the credibility of the
wit nesses and the weight to be given to the evidence by the
trial court. Id. We recognize and honor the trial court’s
superior vantage point in assessing the credibility of wi tnesses

and in making findings of fact.” Porter at 923. Accord Bruno

v. State, 807 So. 2d 55 (Fla. 2001) (Standard of review for a
trial court’s ruling on an ineffectiveness claimis two-pronged:
t he appellate court nust defer to the trial court’s findings on
factual issues, but nust reviewthe court’s ultimte concl usions

on the deficiency and prejudice prongs de novo.)
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Summary Deni al

| ssues four through seven were summarily denied. This Court

in Reaves v. State, 826 So. 2d 932 (Fla. 2002), (quoting Freenan

v. State, 761 So. 2d 1055, 1061 (Fla. 2000)) has recently
summari zed the applicable standard when reviewing a sunnary

deni al of a postconviction notion:

[ A] defendant is entitled to an evidentiary hearing on
a postconviction relief motion unless (1) the notion,
files, and records in the case concl usively show t hat
the prisoner is entitled to no relief, or (2) the
motion or a particular claimis legally insufficient.
The def endant bears the burden of establishing a prim
facie case based upon a legally valid claim Mer e
conclusory al l egations are not sufficient to nmeet this
bur den. However, in cases where there has been no
evidentiary hearing, we nust accept the factual
al l egati ons nmade by the defendant to the extent that
they are not refuted by the record. W nust exam ne
each claimto determine if it is legally sufficient,
and, if so, determ ne whether or not the claimis
refuted by the record.

See also MLin v. State, 2002 W 31027106, 27 Fla. L. Weekly

S743, (Fla. 2002); Foster v. State, 810 So. 2d 910, 914 (Fl a.

2002); Peede v. State, 748 So. 2d 253, 257 (Fla. 1999)). A

trial court’s summary denial of a notion to vacate will be
affirmed where the law and conpetent substantial evidence

supports its findings. Diaz v. Dugger, 719 So. 2d 865, 868

(Fla. 1998).
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SUMVARY OF THE ARGUNMENT

Davis first clainms that counsel was ineffective for failing
to insist that the court inquire as to whether Davis wanted to
take the witness stand during the penalty phase of his trial and
that it was fundamental error to all ow defense counsel to waive
Davis’ right to testify. To the extent that Davis is asserting
fundament al error occurred by all owi ng defense counsel to waive
Davis’ right to testify, it is procedurally barred as a direct
appeal issue. As for Davis’ claimof ineffective assistance of
counsel for failing to obtain an on-the-record waiver, it is the
state’s contention that this clai mwas properly denied as Davis
has not shown either deficient performance or prejudice wth
regard to this claim

Appel  ant acknow edges that trial counsel presented two
mental health experts who testified that Davis was suffering
from post traumatic stress syndronme, but urges that trial
counsel was ineffective for failing to present any evidence or
expert testinony on the issue of the defendant having suffered
post traumatic stress due to extensive sexual abuse. G ven the
fact that counsel presented three nental health experts, two of
whi ch were able to reach a conclusion that Davis suffered from
post traumatic stress disorder and given the fact that trial

court agreed that the defendant may have suffered from post

19



traumatic stress disorder and found the statutory nental
m tigator that was being urged by trial counsel, Davis is unable
to establish that counsel’s perfornmance was deficient or that he
suffered any prejudice fromthe failure to present additiona
expert testinony.

Appellant’s next claimis that counsel was ineffective for
failing to present an expert on the defense of voluntary
intoxication and for failing to request an instruction on the
def ense. G ven Davi s’ numerous confessions detailing the events
of the crime and the absence of any evidence at trial or during
the evidentiary hearing that would nmandate a finding that Davis
was so intoxicated that he was incapable of formng the
requi site intent, Davis has not established deficient
performance or a reasonabl e probability that the jury would not
have found himguilty of first-degree nurder even if it had been
presented with expert testinmony and given an instruction on
vol untary intoxication.

VWi le conceding that trial counsel filed a motion to
suppress the statenments made by Davis, Davis next argues that
trial counsel was ineffective for failing to argue the inherent
unreliability of Davis’ confessions in his notion to suppress
statenments or by presenting witnesses to sane at trial. Thi s

clai mwas summarily deni ed as procedurally barred. Even if this
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claimwas properly before this Court, Davis is not entitled to
relief as he has not established that counsel’s performnce was
deficient performance and that he was prejudiced by the failure
to challenge the statenent’s “inherent unreliability.”

Davis’ next claim is that Florida's capital sentencing
statute is unconstitutional and is procedurally barred.
Mor eover, even if this clai mwas not procedurally barred, it is
wi thout nmerit.

Davis next argues that it would violate the Eighth
Amendnent ' s prohi bition against cruel and unusual punishnment to
execute him since he may be inconpetent at the tine of
execution. As this issue is premature it should be denied.

Davi s’ next claim asserts that the conbined effect of all
alleged errors in this case warrants a new trial and/or penalty
phase. The claim nust be rejected because none of the

al l egati ons denonstrate any error, individually or collectively.
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ARGUMENT

| SSUE |
WHETHER THE LOWER COURT ERRED I N HOLDI NG
THAT TRI AL COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO REQUEST THAT THE COURT | NQUI RE OF
EDDI E WAYNE DAVI S AS TO WHETHER DAVI S WANTED
TO TAKE THE W TNESS STAND IN THE PENALTY
PHASE OF HI' S TRI AL.

Davis first clains that counsel was ineffective for failing
to insist that the court inquire as to whether Davis wanted to
take the wi t ness stand during the penalty phase of his trial and
that it was fundamental error to all ow defense counsel to waive
Davis’ right to testify.

Upon rejection of this claimafter an evidentiary hearing,
the | ower court made the follow ng findings:

Il B. Trial Counsel was ineffective for failing to

call Eddie Wayne Davis to testify at the
penalty phase of the trial.

Davi s contends that trial counsel did not request
the Court to inquire of the Defendant as to whet her he

wanted to testify in the penalty phase. Davi s
contends he could have testified in the penalty phase
as to his state of mnd at the tine of the killing, as

well as his fear and anxiety of honpbsexual rape and
sexual abuse. Davis relies on Deaton v. Dugger, 635
So. 2d 4 (Fla. 1993).

I n Deaton, the trial judge concluded that because
his counsel failed to adequately investigate
mtigation, Deaton’s waiver of his right to testify
and call w tnesses was not know ngly, voluntarily and
intelligent. Here, trial counsel did call wtnesses
and pr esent suf ficient mtigation evi dence.
Additionally, there was no testinony presented that
Davis affirmatively requested to testify in the
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penalty phase, and his attorneys failed to call himas

a wtness. During the guilt phase, the Court did

i nquire of the Defendant whether he wanted to testify,

and made Defendant aware that whether or not to

testify was conpletely his decision. (R at 2009).

Based on the above factors, this claimis DEN ED

To the extent that Davis is asserting that fundanmental error
occurred by allow ng defense counsel to waive Davis’ right to
testify, it is procedurally barred as a direct appeal issue.
The factual basis of this claim as asserted by Davis, was
readi |y apparent fromthe record and, therefore, could have been
rai sed on direct appeal. As it is not properly raised in this
proceedi ng and as a notion for post conviction relief is not to

be used as a second appeal, this claim should be rejected as

procedurally barred. Rutherford v. State, 727 So. 2d 216 (Fl a.

1998); Robinson v. State, 707 So. 2d 688, 690 n.2, 690 (Fla.

1998); Clark v. State, 690 So. 2d 1280, 1282 n.3 (Fla. 1997);

Chandler v. Dugger, 634 So. 2d 1066, 1069 (Fla. 1994).

Moreover, as will be shown below, the claimis sinply without

merit and no error, fundanental or otherw se, has been shown.

See Lawrence v. State, 831 So. 2d 121 (Fla. 2002) (due process
does not require that the Defendant waive his right to testify
on-the-record.)

As for Davis' claimof ineffective assistance of counsel for

failing to obtain an on-the-record waiver, it is the state’'s
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contention that this claimwas properly denied as Davis has not
shown either deficient performance or prejudice with regard to

this claim In Osorio v. State, 676 So. 2d 1363, 1364-1365

(Fla. 1996), this Court rejected the notion that there was a per
se rule of prejudice and held that in order to obtain

postconviction relief, a defendant claimng his or her right to
testify was violated nust show that counsel's performnce was
deficient and that the deficient perfornmance prejudiced the
def ense. As the following will establish, Davis has neither
est abl i shed deficient performance nor prejudice with regard to
this claimand is not entitled to relief.

First, as previously noted, there is no |egal requirenent
t hat counsel obtain an on-the-record waiver of the right to

testify. This Court in Lawrence v. State, 831 So. 2d 121 (Fl a.

2002), has recently rejected a claim of an ineffective
assi stance of counsel claim where defense counsel failed to
inform Lawrence of his right to testify and to obtain an
on-the-record wai ver of that right, stating:

In addition, the Defendant erroneously contends
t hat counsel should have obtained the waiver of his
right to testify on-the-record to ensure that the
wai ver was knowng and intelligent. However, due
process does not require that the Defendant waive his
right totestify on-the-record. See Torres-Arbol edo v.
State, 524 So. 2d 403, 410-411 (Fla. 1988). See also
Carm chael v. State, 715 So. 2d 247, 255 (Fla. 1998)
(Pariente, J., concurring in result only). Therefore,

24



the Defendant has failed to denonstrate either a
deficient performance by counsel or the probability of
a different outcome based on counsel's actions.

The record of the evidentiary hearing supports the
trial judge's findings. Lawr ence contends that this
Court shoul d adopt a rule requiring a record wai ver of
the right to testify. As he acknow edges, this Court
has consi dered and rejected this claim See Occhi cone
v. State, 570 So. 2d 902 (Fla. 1990); State V.
Singletary, 549 So. 2d 996 (Fl a. 1989);
Torres-Arboledo v. State, 524 So. 2d 403, 410-11 (Fl a.
1988). Therefore, we affirmthe trial court's denial
of this ineffective assistance of counsel claim

ld.

As this Court noted in Lawence, the claimthat an on-the-
record wai ver i s necessary has been considered and rejected tine

and agai n, I d., Occhicone v. State, 570 So. 2d 902 (Fla

1990); State v. Singletary, 549 So. 2d 996 (Fla. 1989);

Torres-Arboledo v. State, 524 So. 2d 403, 410-11 (Fla. 1988),

and Davi s has not presented any basis for this Court to reverse
this position. Accordingly, since the | aw does not require an
on-the-record waiver, counsel’s performance cannot be deened
deficient for failing to obtain one. Law ence.

Mor eover, Davis has not established prejudice. “It is not
enough to say that the defendant would have testified, but for
the incorrect advice of counsel. To show prejudice, the
defendant nmust also show that the testinony at issue would

i kel y have changed t he outcone of the case.” Odomv. State, 782

So. 2d 510, 513 (Fla. 1st DCA 2001), (Padavano, J., concurring.)
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See also Maharaj v. State, 778 So. 2d 944, 958 (Fla. 2000)
(where defendant did not testify at the evidentiary hearing or
proffer any proposed testinony, defense failed to denpnstrate

deficient performance and prejudi ce under Strickland); Denurjian

v. State, 727 So. 2d 324, 327 (Fla. 4th DCA 1999)(No prejudice
shown where confession detailing his self-defense claim was
before the jury and nunerous statenents were inconsistent.)

In the instant case, Davis did not testify at the
evidentiary hearing and he did not present any evidence that he
wanted to testify, what the substance of that testinony woul d be
or that he was not inforned that he had the right to testify in
t he penalty phase.! Nevertheless, he relies upon the conpletely
unsupported conclusion that “it is uncontroverted that M. Davis
was unaware that he had the ultimte right to deci de whether or

not to testify at the penalty phase” and that “his own counsel

1 The record shows an on-the-record waiver of the right to
testify during the guilt phase:
THE COURT: What | need to know from you is whether or not you
want to testify. |It’s got to be your decision. Do you want to
tell your side? |If you do, then | read the jury an instruction
saying that they're to weigh your testinony |like they do any

other witnesses. |If you choose not to testify, |I will read an
instruction telling the jurors they're not to in any way hold
t hat agai nst you, because it’'s your right not to testify. Do

you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: M. Davis, what do you want to do?
THE DEFENDANT: | don’t want to testify, sir
THE COURT: Okay, this is your decision?

THE DEFENDANT: Yes, sir. (TR 17/ 2008-2009)
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failed to informhimof his right to testify.” (Initial Brief
of Appellant, pg 38)

Contrary to Davis’ assertions, his allegation is
specifically refuted by the testinony of trial counsel Austin
Mas!| ani k. In response to an inquiry as to whether he ever
tal ked to Davis about testifying in the penalty phase of the
trial, Maslanik stated, “Yes, | had.” (PCR 4/511) Masl| ani k
further testified that his procedure is to talk to the client
about testifying in guilt and penalty phase. He would give them
his advice but if they insisted, the ultimte decision was
theirs to make. He testified that his notes reflect that he and
Davi s di scussed what Davis could tell the jury about his life
and how he feels about Kinberly's death. (PCR 4/512) He also
noted that Davis never told him he wanted to testify.2 (PCR
4/ 531)

Simlarly, Davis has not asserted to this Court that he
actually wanted to testify. Davis nmerely asserts that he had a
right to testify and if Norgard had allowed the court to
inquire, he “m ght have spoken to the jury with ‘halting
el oquence’ about his degrading child sexual abuse [which] would

have been far nore persuasive to a jury than a ‘disinterested

2 Co-counsel, Robert Norgard testified that Masl ani k was
| ead counsel and that he had no recollection of talking to the
def endant about testifying. (PCR 4/587)
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mental health person.”” (lnitial Brief of Appellant, page 38,
enphasi s added) A bare allegation that he “m ght” have wanted
to testify is clearly insufficient to carry his burden of
establishing prejudice. This coupled with the facts that Davis
never expressed a desire to testify, despite being clearly
informed of his right to do so by the court and by counsel, and
that no evidence was presented that Davis wanted to testify
refutes any contention that Davis was denied the right to
testify or the ineffective assistance of counsel. Accordingly,
the trial court properly denied the claim
| SSUE | |

WHETHER THE LOWER COURT ERRED | N DENYI NG

DAVIS' CLAIM THAT TRI AL COUNSEL RENDERED

| NEFFECTI VE ASSI STANCE OF COUNSEL BY FAI LI NG

TO PRESENT ANY EVI DENCE OR EXPERT TESTI MONY

ON THE |ISSUE OF THE DEFENDANT HAVI NG

SUFFERED POST TRAUMATIC STRESS DUE TO

EXTENSI VE SEXUAL ABUSE

Appel | ant phrases his next claim as a claim that trial

counsel was ineffective for failing to present any evidence or
expert testinmony on the issue of the defendant having suffered
post traumatic stress due to extensive sexual abuse.
Nevert hel ess, he acknowl edges that trial counsel did present two

mental health experts who testified that Davis was suffering

frompost traumatic stress syndrone. He contends, however, that
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the experts were not sufficiently qualified and that another
expert would have been able to get nore information about his
child sexual abuse and given the jury a better explanation as to
why he commtted the crinme. Current counsel’s disagreenment with
trial counsel’s strategic decisions, does not establish a basis

for relief. See Cherry v. State, 659 So. 2d 1069, 1073 (Fl a.

1995) (concluding that present counsel’s disagreenents as to

strategy does not necessarily satisfy Strickland because

standard is not how present counsel would have, in hindsight,

proceeded); Occhicone v. State, 768 So. 2d 1037, 1048 (Fla.
2000) (Counsel cannot be deenmed ineffective nerely because
current counsel disagrees wth trial counsel’s strategic

deci si ons.) See also Strickland, 466 U S. at 689 (“A fair

assessnment of attorney performance requires that every effort be
made to elimnate the distorting effects of hindsight....”)
Mor eover, strategic decisions do not constitute ineffective
assi stance of counsel if alternative courses have been

considered and rejected and counsel’s decision was reasonable

under the norms of professional conduct. See Occhicone at 1048;

Rut herford v. State, 727 So. 2d 216, 223 (Fla. 1999); State v.

Bol ender, 503 So. 2d 1247, 1250 (Fla. 1987). As the follow ng
will establish Davis is not entitled to relief on this claim

This claimwas addressed at the evidentiary hearing bel ow
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and was denied by the trial court on the follow ng basis:

I'lC. Tri al Counsel render ed ineffective
assi stance of counsel by failing to present
any evidence or expert testinony on the
i ssue of the Defendant having suffered post-
traumatic stress.

Davis clainms that trial counsel did not present
any evidence that Davis suffered from Post Traumatic
Stress Disorder in the penalty phase. Additionally,
Davis clainms that Dr. MlLane was not qualified as an
expert on Post Traumatic Stress Disorder and this
prejudi ced Davis.

Masl ani k testified that Dr. MLane did testify
during the penalty phase on Post Traumatic Stress
Di sorder. The Court finds that Dr. MLane testified
that Davis was diagnosed with PTSD. (R at 2851),
McLane al so described to the jury the effects of PTSD.
(R at 2863). Maslanik testified that he believed Dr.
McLane’' s overall qualifications would qualify himto
render an opinion on PTSD. Additionally, Dr. Harry
Krop, PhD testified that Davis was di agnosed with PTSD
and described PTSD to the jury. (R at 2343.)
Accordingly, this claimis DEN ED.

Additionally, the record shows that the trial court
recognized two of the nental health experts had found the
exi stence of post traumatic stress syndrone and that it, along
with a variety of other factors, established the statutory
mtigating factor of extreme nmental or enotional distress. Wth

regard to this factor the sentencing order states:

M T1 GATI NG FACTORS

Statutory Mtigation Factors:

In its sentencing nenorandum the defendant
requested the Court to consider the follow ng
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statutory mtigation circunstances:

1. The Capital felony was commtted while the
def endant was under the influence of extrene
mental or enotional disturbance.

Two clinical psychol ogists, Dr. Harry Krop and Dr.
Henry Dee, and one psychiatrist, Dr. Thomas MCl ane,
testified for the defense. One clinical psychol ogi st,
Dr. Sydney Merin, testified for the state.

Dr. Krop, who has a specialty in the area of
sexual abuse, testified the defendant has no sexual
devi ant propensities and what the defendant did was

out of character. He di agnosed the defendant as
suffering from dysti nea; al cohol abuse; post
traumatic stress disorder as a result of the
def endant’s abused childhood; Iearning disability
whi ch def endant has overcone; borderline personality
di sorder and antisocial personality disorder. He

further testified the defendant cane from a
dysfunctional famly and has an |1.Q of 80, which
pl aces the defendant in the | ow average percent age of
t he popul ation. The conbination of all of the above
| eads the doctor to believe the defendant was under a
serious influence of extrene nental or enotional
di sturbance at the time of the nurder.

Dr. Dee testified the defendant suffers fromm|d
to noderate organic brain damage and bases this upon
differences in test scores, (verbal nmenmory and non-
verbal menory). This, however, is not verified by any
physi cal evidence such as a C. A T. Scan. The doctor
further testified he had no idea why the defendant
committed the nmurder and that the defendant suffers
from borderline personality disorder, but does not
suffer from anti-social personality disorder as
testified by Dr. Krop. The defendant also suffers
from al cohol abuse and nmmj or depression. The doctor
felt the defendant was under a noderate to severe
mental or enmotional disturbance at the tinme of the
murder. The Court finds noderate to severe to be a
very broad range.

Dr. Thomas McCl ane testified the defendant cane
from a dysfunctional fam |y, had a | earning
disability, attenpted suicide twice, had chronic
al cohol dependance, was immture for his age, was
borderline intell ectual functioning and suffered from
post traumatic stress disorder; alcohol abuse; anti-
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social personality disorder; borderline personality
di sorder and mmj or depression.

After interviewing the defendant for 3/4 of an
hour on June 3rd, just prior to the penalty phase, he
| earned fromthe defendant that the defendant suffered
from sexual abuse at the hands of his stepfather,
Bradf ord Hudson. The doctor was able to specul ate on
what caused the defendant to commt the nurder and
presented a di agram show ng:

The defendant suffered from a life-1ong
victim zation due to verbal., physical and
sexual abuse. He had suppressed rage that
emer ged because of the def endant’s
i ntoxication; post traunmatic stress
di sorder; defendant’s |limted intelligence;
t he shock of being discovered by the victim
whi ch caused the defendant to experience
fear and panic resulting in the violent act
of the nurder.

The doctor, taking everything into account, felt
t he defendant was under the influence of an extrene
mental or enotional disturbance at the time of the
mur der .

Dr. Sydney Merin testified the defendant was not
under the influence of an extrene nental or enotional
di sturbance at the time of the nurder. The doct or
felt the defendant suffered from an anti-social
personality and that the defendant engaged i n repeated
behavior that got himin to trouble.

The doctor, however, testified in opposition to
the three other doctors that the defendant was not
suffering froma borderline personality disorder, the
doctor felt the defendant had a behavi or disorder due
to the way he was brought up

The Court has for consideration: two doctors (Dr.
Krop and Dr. McCl ane) who feel this mtigator applies;
one doctor who says maybe it applies (Dr. Dee
testified “nmoderate to severe”) and one doctor who
says it does not apply (Dr. Merin).

Al t hough the testinony of the doctors conflicts,
it is apparent to this Court the defendant came from
a dysfunctional famly; the defendant is an al coholi c,
with low self-esteemm the defendant had an abused,
negl ected chil dhood; the defendant has had | earning
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di sabilities, which he has overcone; the defendant is
immature for his age; the defendant may have an anti -
soci al personality disorder; the defendant may have
suffered from post-traumatic stress disorder; the
def endant has suffered from chronic depression and
anxiety; the defendant has had poor inpulse control
and defective judgnent at tines and the defendant has
suffered from attention deficit hyperactivity
di sorder. The Court is reasonably convinced this
mtigating factor exists and gives it great weight.
(TR 5/ 744-47) (enphasi s added)

This Court has repeatedly rejected simlar clains. For

exanple, in Gaskin v. State, 822 So. 2d 1243, 1247 (Fla. 2002),

this Court rejected Gaskin’'s argunent that counsel was
i neffective during the penalty phase of his trial for failingto
i nvestigate and present mtigating testinmony of nental health
experts and additional lay witnesses. This Court noted that in
order to prevail on this claim Gaskin nust denonstrate that but
for counsel's errors, he probably would have received a life
sentence. 1d. at 1247. This Court also noted that, “W have
hel d that counsel's reasonable nental health investigation is
not rendered inconpetent ‘nerely because the defendant has now
secured the testinony of a nore favorable nental health expert.’

Asay v. State, 769 So. 2d 974, 986 (Fla. 2000)” and, therefore,

where the newly presented expert’s testinony represents not only
a recent and nmore favorable defense expert opinion, but an
opi nion that was cunul ative to one that was al ready presented to
the trial court, confidence in the outcone of the proceedi ng was
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not under m ned. Id. at 1250. See also Carroll v. State, 815

So. 2d 601, 618 (Fla. 2002)(fact that Carroll secured testinmony
of nore favorable nental health experts sinmply does not
establish that the original evaluations were insufficient nor
does it establish prejudice.)

In Gudinas v. State, 816 So. 2d 1095, 1107 (Fla. 2002) this

Court rejected claimthat counsel was ineffective for failingto
hi re a neuropharmacol ogi st where bul k of evidence was presented
t hrough ot her experts. This Court also rejected Gudinas’ claim
that trial counsel was also ineffective during his penalty phase
for failing to hire a social worker in addition to the
mtigation experts that were retained, stating:

The record is undisputed that counsel did hire and
consult with nental health experts for the purpose of
determ ning the effect of Gudinas's social history on
his life and this case. Counsel cannot be found
ineffective for failing to provide cunulative
evidence. See_Card v. State, 497 So. 2d 1169, 1175
(Fla. 1986). Additionally, the decision to hire a
soci al worker appears to be second-guessing by current

counsel, rather than identification of a defect in
trial counsel's strateqgy. The Strickland Court
acknow edged, "Even the Dbest crim nal def ense
attorneys would not defend a particular client in the
same way." 466 U.S. at 689, 104 S.Ct. 2052.

Further, this Court has stated, "The standard is not
how present counsel woul d have proceeded, I n

hi ndsi ght, but rather whether there was both a
deficient performance and a reasonabl e probability of
a different result.” Cherry v. State, 659 So. 2d
1069, 1073 (Fla. 1995).

ld. at 1108 (enphasi s added)
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As this Court found in Gudinas, the argunment presented
herein that counsel should not have solely relied on the two
experts who testified that Davis suffered from post traumatic
stress disorder due to the sexual abuse he suffered both as a
child and as an adult is nerely a case of second guessing.

Moreover, a review of Dr. Bourg-Carter’'s testinony in
conparison to the testinony of the other experts presented by
trial counsel does not underm ne confidence in the outcone of
t he proceeding. Gaskin at 1250 (where newly presented expert’s
testinmony represents not only a recent and nore favorable
def ense expert opinion, but an opinion that was cunulative to
one that was already presented to the trial court, confidence in
the outcome of the proceeding was not underm ned.) Dr. Bourg-
Carter testified that she was a |icensed psychologist. (PCR
4/ 596) Her doctoral dissertation was in the devel opment of
child sexual abuse interview formats and she did an internship
in forensic psychology. (PCR 4/597) She stated that she had
been qualified as an expert in the field of PTSD but conceded
that it is a part of the field of psychology and that her
expertise in PTSD was a result of working with sexually abused
children as a forensic psychol ogist. (PCR 4/599-604)

Wth regard to Davis, Dr. Bourg-Carter testified that she

found docunment ati on of sexual assaults by other inmates, as well
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as docunentation of sexual abuse of Davis as a child by his
stepfather. She testified that Davis told her that he had been
sexual |y assaulted by his father and that after that he started
runni ng away. (PCR 4/608) She stated that it was difficult to
get details from Davis but that he did remenber snells and
feelings. (PCR 4/612) She testified that it has been her
experience, and it is in the literature that males who are
sexual assaulted tend to experience nore problens and
hum liation. (PCR 4/613) Dr. Bourg-Carter testified that in her
opinion at the time she was seeing him Davis was suffering from
maj or depressi on, which has been recurrent throughout his life,
post traumatic stress disorder, alcohol dependence, poly drug
abuse and an antisocial personality disorder. (PCR 4/615) She
descri bed post traumatic stress disorder as a reaction that
peopl e occasionally have when they have been exposed to sone
type of event that involves actual or threatened death or
serious injury. Cccasionally these people experience
fl ashbacks, nightmares or avoidance synptons. Al t hough Dr.
Bourg-Carter testified that it would be inportant to know if
Davis was having a flashback of his sexual abuse when this
of fense occurred, she conceded that she did not ask Davis any
questions to determne if he was having flashbacks at the tine

of the crinme. (PCR 4/626, 5/650)) Addi tionally, Dr. Bourg-
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Carter testified that there is not a 100% correlation that
everyone who has raped or sexually abused someone has been a
victim of sexual abuse in the past. Dr. Bourg-Carter also
conceded that she does not know if a jury would consider the
sexual abuse a mtigating factor or not. (PCR 5/640-44)

Dr. Bourg-Carter admtted that either Dr. Krop or Dr.
McCLain also diagnosed Davis wth antisocial personality
di sorder, that the jury was told Davis suffers from post
traumatic stress disorder, and that Dr. MC ain never said he
didn’t have sufficient expertise to recognize or diagnose post
traumatic stress disorder. (PCR 5/647-49) After review ng Dr.
Krop’s testinony, Dr. Bourg-Carter testified that it appeared he
coul d have been qualified as an expert in sexual abuse, and she
wondered why Dr. McCLain interviewed Davis regardi ng the sexual
abuse instead of Dr. Krop. (PCR 4/632-34) Dr. Bourg-Carter
testified that she believed Dr. Krop should have picked up on
t he sexual abuse after reviewing the records. However, Dr.
Bourg-Carter did not ask for all of the records that Dr. Krop
reviewed in order to testify because it originally wasn't an
i ssue. Al so, Dr. Bourg-Carter had not reviewed any of the
police reports or confessions, and never talked to Dr. Dee, Dr.
Krop or Dr. Merin. (PCR 5/637-39)

"[T] he i ssue is not what is possible or '"what is prudent or
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appropriate, but only what is constitutionally conpelled.””

Chandler v. United States, 218 F. 3d 1305, 1313 (11th Cir. 2000)

(en banc) (quoting Burger v. Kenp, 483 U. S. 776, (1987)), cert.

deni ed, 531 U. S. 1204 (2001). "The petitioner nust establish
that particular and identified acts or om ssions of counsel
"were outside the w de range of professionally conpetent
assistance.'" |d. at 1314 (quoting Burger, 483 U.S. at 795).
Nothing in the foregoing testinmobny in any way supports a
contention that counsel was deficient or that Davis suffered any
prejudice from the failure to obtain the expert testinony
presented at the evidentiary hearing. This is especially true,
given the fact that counsel presented three nental health
experts, two of which were able to reach a concl usion that Davis
suffered from post traumatic stress disorder and given the fact
that trial court agreed that the defendant may have suffered
from post traumatic stress disorder and found the statutory
mental mtigator that was being urged by trial counsel. As
Davis is unable to establish that counsel’s performance was
deficient or that he suffered any prejudice fromthe failure to
present additional expert testinmony, this claim should be

deni ed.
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| SSUE |11

THE LOVWER COURT ERRED | N DENYI NG MR. DAVI S
CLAI M THAT TRI AL COUNSEL RENDERED
| NEFFECTI VE ASSI STANCE OF COUNSEL BY FAI LI NG
TO PRESENT THE DEFENSE OF VOLUNTARY
| NTOXI CATION AS A VALID DEFENSE TO FIRST
DEGREE MURDER. (AS STATED BY APPELLANT)

Appel l ant’s next claimis that counsel was ineffective for
failing to present an expert on the defense of voluntary
intoxication and for failing to request an instruction on the
defense. This claim was addressed at the evidentiary hearing
bel ow and rejected by the trial court as foll ows:

|C. Failure to present the defense of voluntary

intoxication as a valid defense to first-degree
mur der .

Davis clainms that his trial counsel did nothing in
the guilt phase to present actual evidence of the
Def endant | acking the specific intent required for a
finding of guilt on the charge of first-degree nurder
due to his voluntary intoxication.

Masl ani k conceded that voluntary intoxication is
a defense to first-degree preneditated nurder, and
that calling an expert for that defense woul d not have
been inconsistent with the penalty phase. However
Masl ani k testified that he did present evidence of
Davis’ intoxication, but felt that the voluntary
intoxication instruction creates too high a standard
to be able to say soneone was intoxicated to the
extent that it negates intent. Masl ani k al so
testified that Davis was charged with other genera
intent crimes, and the Court would have to instruct
the jury that the defense of voluntary intoxication
woul d not apply to those offenses. Maslanik testified
t hat he presented evidence of Davis’ intoxication and
believed the jurors would nore readily accept the
argunment that Davis' nmental state was dim nished by
al cohol, and would not apply it as technically as they
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would with an instruction.

Even though counsel’s failure to ask for an
instruction on voluntary intoxication could be
characterized as ineffective, the evidence was such
that if an instruction had been given, there is not a
reasonabl e probability that the result woul d have been
di fferent. See Strickland v. Washington, 466 U.S
668, 104 S. Ct. 2052, 80 L.Ed.2d 674 (1984). Thi s
claimis therefore DENI ED.

Davis urges that the lower court’s statenent that, “Even
t hough counsel’s failure to ask for an instruction on voluntary
i ntoxi cation could be characterized as ineffective, the evidence
was such that if an instruction had been given, there is not a
reasonable probability that the result would have been
different” constitutes a concession on the first prong of

Strickland v. Washington, 466 U S. 668 (1984) and that the

conclusion that the outcome of the proceeding would not have
been different is specul ative. This argunment is baseless in
fact and | aw.

The standard of review for a trial court’s ruling on an
ineffectiveness claimis two-pronged: this Court nust defer to
the trial court’s findings on factual issues, but nust review

the trial court’s ultimte conclusions on the deficiency and

prejudi ce prongs de novo. Bruno v. State, 807 So. 2d 55 (Fla.

2001). Thus, even if the court had actually nmade a finding of
i neffectiveness, this Court would still need to reviewthe | egal

conclusions. Clearly, however, no such finding was made. The
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order sinply states that the actions could be characterized as
i neffective--not that counsel was ineffective.

Furthernmore, under Strickland, there are two prongs that

must be found before <counsel can be determned to be
ineffective. The court nust find that counsel’s performance was
deficient and that the defendant was actually prejudiced by the
deficiency. The trial court’s determ nation that the outcone of
t he proceedi ngs woul d not have been different is a determ nation
that Davis suffered no prejudice. As no prejudice was found,
counsel coul d not have been found to be ineffective. Simlarly,
Davi s’ next contention that the |lower court’s conclusion as to
the outconme is purely specul ative is sheer sophistry; it is the
trial court’s responsibility to make that determ nation under

Strickland based on the facts presented in the record. As the

following will establish, Davis has failed to satisfy his burden
to show that counsel’s performance was deficient and
prej udicial .

At trial, Davis was represented by two well respected and
exceptional ly experienced capital trial | awers, Austin Masl anik
and Robert Norgard. At the time of trial, Mslanik had been a
crimnal defense |lawer for 16 years. By 1994, he had handl ed
50 or so first degree murder cases and had tried probably 20

deat h penalty cases. (PCR 4/526) Norgard testified that he has
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tried 20 to 25 cases where the state has sought the death
penalty.® (PCR 4/582-83) Additionally, both Masl ani k and Norgard
teach crimnal defense |lawers on the death penalty. (PCR
4/ 527) Norgard testified that he has taught other attorneys how
to defend capital cases since 1988. (PCR 4/582-83)

Both | awyers testified at the evidentiary hearing concerning
their extensive preparation, planning and representation of
Davis in the instant case. Defense counsel Mslanik testified
that while he offered evidence of intoxication and argued it to
the jury, he intentionally did not ask for the instruction
because of the limting nature of the instruction. Masl ani k
noted that he wused their cross examnation of the state’s
W tnesses to establish that Davis had a ot to drink during the
day of the homi cide. (PCR 4/528)

Masl anik testified that he believes the voluntary
intoxication instruction creates a very high standard in order

to say soneone was |l egally intoxicated.# Plus, he expl ai ned t hat

3 Interestingly, collateral counsel even offered to
stipulate that Norgard is an excellent capital attorney and has
a | ot of experience in Florida. (PCR 4/582-83)

4 CR JURY I NST 3.04(g), Voluntary Intoxication states:

A defense asserted in this case is voluntary intoxication
by use of [al cohol] [drugs].

The use of [alcohol] [drugs] to the extent that it merely
arouses passions, dimnishes perceptions, releases inhibitions
or clouds reason and judgnent does not excuse the comm ssion of
a crimnal act.

42



since there were certain offenses he was charged with that were
general intent crinmes which intoxication did not negate, the
court would have had to instruct jury that it did not apply to
those. Their conclusion was that if the jurors are not limted
by the instruction they may accept what defense counsel told
t hem about di m nished capacity. (PCR 4/529) Counsel also noted
that Davis gave a nunber of very detailed confessions which
negated a claimthat his | evel of intoxication was sufficient to
support the standard set forth in the standard jury instruction.
(PCR 4/529-30) Based on these facts, they decided against
requesting the instruction and, instead relied upon making the
argument to the jury.

This Court has repeatedly rejected clainms that counsel was
ineffective for failing to present a defense of voluntary
i ntoxication or request an instruction on same where the record

reveals, as it does in the instant case, that the deci sion was

However, where a certain nmental state is an essential
el ement of a crinme, and a person was so i ntoxicated that he was
i ncapabl e of form ng that nmental state, the nental state woul d
not exist and therefore the crinme could not be commtted.

As | have told you, [the intent to (specific intent
charged) ][ preneditated designto kill] [(other nmental state)] is
an essential element of the crime of (crinme charged).

Therefore, if you find fromthe evidence that the defendant
was so intoxicated from the voluntary use of [al cohol] [drugs]
as to be incapable of formng [the intent to (specific intent
charged)] [preneditated design to kill] [(other nmental state)],
or you have a reasonable doubt about it, you should find the
def endant not guilty of (crime charged).
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based on sound strategic reasons. Stewart v. State, 801 So. 2d

59, 65 (Fla. 2001)(record denonstrates that counsel made an
informed and reasoned decision not to pursue a voluntary

i ntoxication defense); Johnson v. State, 593 So. 2d 206, 209

(Fla. 1992) (holding that counsel's decision not to pursue
voluntary intoxication defense was a strategic decision, not
deficient performance, where defense counsel testified that he
rejected the defense because the defendant "recounted of the
incident wth 'great det ai | and particularity’ in his
confession").

In fact, this Court has had the occasion to address a

simlar claim against defense counsel Norgard in Johnson V.

State, 769 So. 2d 990, 1001 (Fla. 2000). In that case, Norgard
simlarly testified that in his experience, juries do not |ike
the intoxication defense and that it was harder to sell to a
jury than insanity, which is also unpopular with juries. I n
affirmng the denial of Johnson’s <claim of ineffective
assi stance of counsel for failing to present a voluntary
i ntoxication defense, this Court affirmed the |ower court’s
ordering stating:
The court is satisfied that the tactical decision
not to present a defense of voluntary intoxication did
not constitute ineffective assistance of counsel.
Simply because the insanity defense did not work, it

does not nean that the theory of the defense was
fl awed. Furthernore, the court is convinced that a
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presentation of an intoxication defense woul d not have
changed the ultimte outcome of the proceedi ngs.
State v. Johnson order at 15.

ILd. at 1001

As i n Johnson, these experienced | awers nmade a reasoned and
sound strategical decision as to how to present evidence of
voluntary intoxication. "[S]trategic choices nmade after
t horough investigation of |aw and facts relevant to plausible

options are virtually unchal |l engeable.” Strickland, 466 U S. at

690.
Not ably, this Court has repeatedly rejected the clai mnmade
herei n, that counsel should have presented an expert wi tness on

the subject. In QOcchicone v. State, 768 So. 2d 1037, 1048 (Fl a.

2000), as in the instant case, defense counsel decided to
present intoxication evidence through cross exam nation of state
W tnesses rather than presenting expert wtnesses. Upon
reviewing Occhicone’s claim that counsel was ineffective for
failing to present additional wtnesses this Court held:

After a review of the record and the trial court's
findings, we find no proper basis for overturning the
trial court's conclusion that defense counsel were not
defici ent nor was Occhi cone sufficiently prejudi ced by
the alleged deficiency to nandate a new trial. We
find no error in the trial court's conclusion that
counsel's conduct and decision not to present any
i ndependent evidence of Occhicone's intoxication
constituted a strategic decision of counsel. If we
were to accept Occhicone's challenge to this conduct,
we would find ourselves engaging in the hindsight
analysis so many courts have warned should not occur
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when evaluating ineffective assistance of counsel
claims. The issue is not what present counsel or this
Court m ght now view as the best strategy, but rather
whet her the strategy was within the broad range of
di scretion afforded to counsel actually responsible
for the defense.

I d at 1048-1049.

See also Atkins v. Dugger, 541 So. 2d 1165, 1166 (Fla. 1989)

(where record shows that trial counsel presented substanti al
evidence of Atkins' intoxication and conpetently argued this
point to the jury during closing argunent counsel is not
constitutionally ineffective for failing to present expert
testimony.)

Davis’ argunent is further undermned by the ultimte
conclusions of the expert he presented at the evidentiary
hearing. Dr. M chael Mher testified below for the defense on
the issue of intoxication. He spent approximtely two and a
half hours wth Davis, during which tinme he conducted a
neur ol ogi cal exam on Davi s. Dr. Maher testified he found no
significant abnormalities. He suggested that although he did
not exam ne Davis for the disease, it was possible Davis was
suffering fromPorphyria. Dr. Maher testified that Porphyriais
aggravated by alcohol wuse, and if Davis had Porphyria and
i ndul ged in alcohol, he would become irritable and inpulsive.
As to the defense of voluntary intoxication, relying on Davis’

statements that he had 10 to 12 beers before the offense, Dr.
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Maher testified that he thinks Davis was sufficiently inpaired
such that his capacity to commt preneditated acts was
significantly inpaired. He opined that Davis’ inconsistent
statenments indicates he was intoxicated. (PCR 4/553-60)

On cross-exam nation, however, Dr. Miher admtted that he
based his decisions about Davis basically fromwhat Davis said.
(PCR 4/569) He did not verify any of the information with
witnesses fromthe trial, or famly nenbers. When questi oned
about the fact Davis recal |l ed several details that were verified
by the police such as how the victi mwas |aying on the bed when
he entered the room where the rag was he used to stuff in her
mout h, where the piece of plastic was he used to suffocate her
with, how she was lying in the dunpster, Dr. Maher testified
that if all of those things can be objectively verified, then
they couldn’t be confabul ated, therefore the details would be
based on Davis’ own recollection. Dr. Maher conceded that those
details mght change his opinion about whether Davis was
substantially inpaired by al cohol with regard to form ng intent.
(PCR 4/568-73) Thus, Davis’ own expert was unable to concl ude
that he was substantially inpaired after being presented with
t he facts.

When this expert’s testinony is considered in context of

def ense counsel’s testinony and the evi dence presented at trial,
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it is clear that Davis has not and cannot establish that there
is a reasonabl e probability that the jury would not have found
himguilty of first-degree nurder even if it had been presented
with expert testimony and given an instruction on voluntary

i nt oxi cati on. Accord Lanbrix v. State, 534 So. 2d 1151, 1154

(Fla. 1988). See also Johnson at 1001. (No prejudice where

court is convinced that a presentation of an intoxication
def ense would not have changed the ultimte outconme of the

proceedings); Routly v. State, 590 So. 2d 397, 401 (Fla. 1991)

(finding defendant did not denmpbnstrate reasonable probability
t hat outconme woul d have been different because the evidence not
present ed by counsel was already before the judge and jury, but
in a different form.

At trial, the state presented overwhel m ng evidence of
Davis’ guilt; evidence that refutes any contention that Davis
was so intoxicated that he was incapable of formng the
requisite intent. As previously noted, at the core of this
evi dence were Davis’ own detail ed confessions.® In his March 18,
1994 statement to Detectives Smth and McWaters, Davis said that
after drinking at Altura’s and the Siesta bar, he went to

Beverly' s house at 2:00 a.m He told the detectives that he

5 In addition to these confessions, the state also
i ntroduced DNA evidence that tied Davis to the crine.
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unscrewed the front porch |ight bulb, and walked in the front
door, which Beverly had told him would be unl ocked. (TR
14/ 1562, 16/1845) He put a piece of cloth or silk, arag or T-
shirt that he found at the house, over his head to hide his
identity. (TR 14/1563-1564, 16/1845, 17/1956, 1994) He found
Kimberly Waters asleep in her nother’s waterbed. (TR 14/1563-
1564) He woke her up, told her to be quiet or he would hurt
her, and put his hand over her nouth. (TR 14/1564, 16/1846) He
stood her up and wal ked her to the front door, where he put a
rag that he found in the residence over her nouth, and wal ked
her outside. (TR 14/1564, 16/1846) Appellant wal ked Ki nberly
to the Moose Club, where he pulled the rag out of her nouth,
| aid her down on the concrete and sat on her. (TR 14/ 1565-1566,
16/ 1847-1848, 17/1959) Davis told them that when the covering
cane off his face, Kinberly recognized him and called his nane,
Wayne. (TR 14/1566, 16/1847-1848) Appellant becane scared; he
penetrated Kinberly's vagina hard three to five tines with two
fingers. (TR 14/ 1566- 1567, 16/1848, 1854, 17/1957-1958) She
was thrashing around, and told himto quit it. (TR 14/1567) He
put the rag back into her nouth. (TR 16/ 1848, 1850, 17/1959)
Appel | ant stood up, hit her in the face or head several tines
with his fist, but she was still conscious. (TR 14/ 1567,

16/ 1849, 17/1957, 1959) Appellant found a piece of white
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pl astic bag and held it over her face. (TR 14/1567, 16/1850-
1851) She was fighting with him and thrashing around. (TR
14/ 1568) Appell ant was scared, and doing his best to stop her.
(TR 14/ 1568) When she stopped novi ng, he picked Kinberly up and
threw her in the dunpster. (TR. 14/ 1568, 16/1851-1852) Davis
said he went home, washed up, and drank some beer. (TR 14/1568,
16/ 1852) He tossed the rag that had been in Kinberly' s nouth,
whi ch he used to wi pe the blood off his hands, onto the roof of
his house. (TR 16/1853) Three nonths later, in his My 26,
1994, statenent Davis told Detectives Ham | ton and Harkins that
he had been drinking in Altura’ s, and returned honme around 10: 30
p.m (TR 17/1963-1964) After changing pants, he went to the
Siesta Bar and drank. (TR 17/ 1964) He started wal king hone,
but ended up at Beverly’s house. (TR 17/1964) Beverly usually
did not work on Thursday nights and, because her car was gone,
Appel | ant thought she was not home. (TR 17/1964) He unscrewed
the light bulb on the front porch and entered the house through
t he unl ocked front door to |ook for nmoney to buy nore beer at
t he bar. (TR 17/1964) He went into Beverly s room because
t hat was where she usually hid noney in a drawer. (TR 17/1964)
He turned on the bedroom light and saw Kinmberly lying in
Beverly’ s bed. (TR 17/1964) Before he could turn off the

light, she saw him (TR 17/1964) He put his hand over
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Ki mberly’ s nouth and told her not to holler, that he wanted to
talk to her. (TR 17/1964) He told Kinberly to come with him
but did not tell her why. (TR 17/1964-1965) In the living
room Appellant picked up a rag and put it into her nouth so
t hat she could not vyell. (TR 17/ 1965) Ki nberly did not say
anyt hi ng, because Appellant told her he did not want to have to
hurt her. (TR 17/1965) They went out the front door and junped
a fence into the next trailer park. (TR 17/1965) They went
into trailer nunber five, where Appellant had been |iving. He
told the detectives that he nolested Kinberly in the trailer.
(TR 17/ 1965)

At that point Davis beganto cry. After he cal ned down, the
detectives asked himif they could record his statenent. He
agr eed. This tape was played for the jury. In this next
st atenment Appel |l ant recounted again that he had been drinking in
Alturas, his girlfriend brought him home around 10:30, he
changed pants, went to the bar, started drinking, and had a | ot
of beer. (TR 17/1973-1974) He left the bar and call ed Susie,
t hen started wal king home, but found hinself on Beverly’s porch.
(TR 17/1974) He thought there was nobody home, because
Beverly' s car was gone, and she did not usually work on Thursday
nights. (TR 17/1974) Appellant unscrewed the |ight bulb and

entered the house through the unlocked front door to | ook for
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sonme extra change to buy nore beer. (TR 17/1974) He did not
have anything covering his face. (TR 17/1983) He went into
Beverly' s room because she usually had noney there in a drawer,
and turned on the light. (TR 17/1974) Kinberly was in the bed,
and before Appellant could turn the light off, she sawhim (TR
17/ 1974) Appell ant rushed around the side of the bed, put his
hand over her nouth, and said, “Please don't holler. | just
want to talk to you. You cone with nme.” (TR 17/1974) They
wal ked into the living room were Appellant picked up a rag and
put it in her mouth so she could not yell. (TR 17/1975) He
told Kinmberly not to “holler,” and said he did not want to have
to hurt her. (TR 17/1975) They went outside and junped the
fence into another trailer park. (TR 17/1975) They went into
trailer five, where Appellant said he “nol ested” Kinberly.® (TR
17/1975) He tried to put his penis in her, but it would not go,
and so he pushed two fingers into her forcefully as far as they
woul d go. (TR 17/1977-1978) Ki mberly started “crying real
bad,” and said she was hurting. (TR 17/1977-1978) Appel |l ant
told her to get dressed, and took her fromthere to the Moose
Lodge. (TR 17/1975-1977) She was calling his name and aski ng

where they were going. (TR 17/1975) She wanted to go hone; she

¢ Blood was found in the bedroom Iliving room and on the
table in the trailer. (TR 16/1801-03, 1817-18)
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was tired and wanted to go to bed. (TR 17/1978-1979) Appell ant
told her they were going for a walk. (TR 17/1979) He was
scared and did not know what to do. (TR 17/1975-1976) He did
not want anybody to know he had done sonething like that. (TR
17/ 1975) He hit Kinberly one tinme in the forehead with his fi st
to get her to lie down on the concrete wal kway. (TR 17/1976,
1979-1980) He put a piece of plastic over her nouth. (TR
17/ 1976) She ripped the plastic with her fingers, but Appell ant
held it over her nose and nouth for a couple of mnutes unti
she stopped noving. (TR 17/1976, 1980-1981) He picked her up,
put her in the dunpster and left. (TR 17/1976) He did not know
if she was dead, but thought naybe she had just passed out.
(TR 17/1976-1977) He told the detectives that he thought if
nobody found her for a couple of days, he could get away, using
nmoney he would earn working for his father. (TR 17/1977)
Appel | ant said he then went home, drank some nore beer, and went
to bed. (TR 17/1981-1982) He went to work the next norning.
(TR 17/ 1982)

G ven Davis’ nunerous confessions detailing the events of
the crime and the absence of any evidence at trial or during the
evidentiary hearing that would mandate a finding that Davis was
so intoxicated that he was incapable of form ng the requisite

i ntent, Davi s has not established deficient performance or a
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reasonabl e probability that the jury would not have found him
guilty of first-degree nurder even if it had been presented with
expert testinmony and given an instruction on voluntary

intoxication. The trial court properly denied this claim
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| SSUE |V

THE TRI AL COURT ERRED | N DENYI NG W THOUT A
HEARING THE CLAIM THAT COUNSEL WAS
| NEFFECTI VE FOR FAI LI NG TO EFFECTI VELY MOVE
TO SUPPRESS DEFENDANT'S CONFESSION OR
ALTERNATI VELY TO ARGUE TO THE JURY AS TO I TS
| NHERENT  UNRELI ABI LI TY. (AS STATED BY
APPELLANT)

While conceding that trial counsel filed a motion to
suppress the statenments nmade by Davis, Davis argued in his
notion to vacate that trial counsel was ineffective for failing
to argue the inherent unreliability of Davis' confessions in his
notion to suppress statenents or by presenting witnesses to sane
at trial. The alleged inherent unreliability claimis based on
Davi s’ contention that details in the confession were
i nconsi stent with the physical evidence. (PCR 2/314-17) This
claimwas summarily denied as procedurally barred. (PCR 4/454)7

Davis rai sed the denial of his notion to suppress on direct

appeal to this Court. After an exhaustive review of the claim

this Court denied relief stating:

7 Contrary to appellant’s assertions, this clai mwas deni ed
on | egal versus factual grounds and, therefore, the rule does
not require that a copy of that portion of the files and records
be attached to the order.”" Fla. R Crim P. 3.850(d). Moreover,
this Court has held that to “support summary denial w thout a
hearing, a trial court nust either state its rationale in its
decision or attach those specific parts of the record that
refute each claim presented in the notion.” Spencer v. State,
2002 WL 534441, 27 Fla. L. Wekly S323, (Fla. 2002). The trial
court clearly stated its rationale.
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As his first issue, Davis contends that the trial
court erred in admtting the statenents he made to | aw
enf orcement officers on March 18 and My 26. W
address the statenments nade at each stage separately.
First, with respect to the statenents Davis made at
the police station on March 18 before he was arrested,
the trial court found that whether a Mranda viol ation
had occurred was npbot because Davis had not nade any
incrimnating statenments during that I ntervi ew.
However, M randa prohibits the use of all statenents
made by an accused during custodial interrogation if
the accused has not first been warned of the right
agai nst self-incrimnation and the right to counsel.
Thus, statenments obtained in violation of Mranda are
i nadm ssi bl e, regardl ess of whet her they are
i ncul patory or excul patory.

Nevert hel ess, we wuphold the admssibility of
Davis's prearrest statements on a different basis.
M randa war ni ngs are requi red whenever the State seeks
to introduce against a defendant statements made by
t he def endant whi | e in cust ody and under
interrogation. Absent one or the other, Mranda
war ni ngs are not required. Alston v. Redman, 34 F.3d
1237, 1243 (3d Cir. 1994) (citing Mranda, 384 U.S. at
477-78, 86 S.Ct. at 1629-30); Sapp v. State, 690 So.
2d 581 (Fla. 1997); _see also Rhode Island v. Innis,
446 U.S. 291, 300, 100 S.Ct. 1682, 1689, 64 L.Ed. 2d
297 (1980) ("It is clear that the special procedura
safeguards outlined in Mranda are required not where
a suspect is sinmply taken into custody, but rather
where a suspect in custody is subjected to
interrogation."). Although custody enconpasses nore
than sinply formal arrest, the sole fact that police
had a warrant for Davis's arrest at the tinme he went
to the station does not concl usively establish that he
was i n custody. Rather, there nust exist a "restraint
on freedom of novenent of the degree associated with
a formal arrest.” Roman v. State, 475 So. 2d 1228,
1231 (Fla. 1985). The proper inquiry is not the
unarticulated plan of the police, but rather how a
reasonabl e person in the suspect's position would have
perceived the situation. 1d.

The circunst ances of this case | ead us to concl ude
that Davis was not in custody at the tinme he nade the
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prearrest statenments. Police had questioned Davis
several times prior to March 18. At |east once he had
gone to the police station voluntarily for questioning
and was permtted to leave. It is therefore unlikely
that a reasonable person in Davis's position would
have perceived that he was in custody until he was
formally arrested. In any event, any error in
admtting these prearrest statements was harnl ess.
Davis did not say anything during the prearrest
interview that he had not already said to police on
previ ous occasi ons.

Next we address the adm ssibility of the untaped
confession Davis mde to Mjor Judd and Lieutenant
Schrei ber while in the holding cell. Davis points out
t hat because he had i nvoked his right to counsel upon
being arrested (and the trial court found that he
had), police were prohibited under Edwards v. Ari zona,
451 U.S. 477, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981),
from interrogating Davis unless he reinitiated
contact. According to Davis, Judd' s expression of his
di sappointnment in Davis constituted initiation of
contact by police in violation of Edwards. The tri al
court made a finding that Major Judd' s statenent did
not constitute interrogation as defined in lnnis and
Arizona v. Mauro, 481 U.S. 520, 107 S.Ct. 1931, 95
L. Ed.2d 458 (1987). We agree with the trial court's
analysis and result. First, Judd' s statenent was not
an express questioning of Davis. Second, Judd's
statenent was not the functional equival ent of express
guesti oni ng because there was no all egation or show ng
inthe record that the statenment was reasonably likely
to elicit an incrimnating response from Davi s based
on his enotional or mental state. See Mauro, 481 U.S.
at 526-27, 107 S.Ct. at 1935; lnnis, 446 U S. at
300- 301, 100 S.Ct. at 1689-90. Moreover, although Judd
eventually did ask Davis to repeat hinmself, thereby
asking a question, it was not intended to elicit an
incrimnating response. For all Judd knew, Davis could
have been asking for a drink of water; surely Judd was
permtted to ascertain what Davis had said.

Alternatively, Davis argues that even if he
reinitiated contact, Judd should have given him
M randa warnings before interviewing him in the
hol ding cell, pursuant to Kight v. State, 512 So. 2d
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922 (Fla. 1987); disapproved on ot her grounds, Owen v.
State, 596 So. 2d 985 (Fla. 1992). In Kight, the Court
held that a defendant who reinitiated contact wth
police after having i nvoked his Fifth Amendnment right
to counsel was entitled to a fresh set of Mranda
war ni ngs before being interrogated. 1d. at 926. Yet,
this Court later held in Christmas v. State, 632 So.
2d 1368 (Fla. 1994), that where the defendant who was
in custody voluntarily initiated a conversation wth
| aw enforcement officers in which the defendant
provi ded informati on about the case, M randa warni ngs
were not required.

Al though in this case Mjor Judd did not read
Davis his Mranda rights as they are wusually set
forth, the record shows that as soon as Judd
under st ood that Davis was maki ng statenments about the
murder, Judd explained to Davis that he would have to
reinitiate contact with police because he had asked
for a |lawer. Moreover, when Davis said that he coul d
not afford an attorney, Judd assured him that the
State would provide himwith one. Therefore, it would
be easy to conclude that a formal reading of the

M randa warnings was unnecessary. However, t he
requi r ement of giving Mranda warnings Dbefore
cust odi al interrogation is a prophylactic rule

intended to ensure that the uninformed or uneducated
in our society know they are guaranteed the rights
enconpassed in the warnings. As far as we can tell,
Davis had never been advised of his Mranda rights
with respect to this case before talking to Judd

Under these circunstances, we are conmpelled to
conclude that Davis's untaped confession to Judd
shoul d have been suppressed.

Not wi t hst andi ng, the erroneous adm ssion of this
confession was harm ess beyond a reasonable doubt.
Shortly after confessing in his holding cell, Davis
gave a taped statenment in which he voluntarily gave
the same information contained in his prior statenent
to Judd. This statenent was clearly adm ssi bl e because
Davis was fully informed of (and waived) his Mranda
rights before the start of the taping session. See
Oregon _v. Elstad, 470 U.S. 298, 105 S.Ct. 1285, 84
L. Ed. 2d 222 (1985) (holding that although defendant's
voluntarily given initial statement was inadm ssible
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because of M randa violation, subsequent statenment,
made after careful Mranda warnings were given and
wai ver was obtai ned, was adm ssible).

As to the second taped confession, given on May
26, Davis was not given a fresh set of Mranda
war ni ngs, al though he was rem nded of his right to the
advi ce of counsel. However, nunmerous state and federal
courts have rejected the talismanic notion that a
conpl ete readvi senent of M randa warnings i S necessary
every time an accused undergoes additional custodi al
interrogation. See Brown v. State, 661 P.2d 1024
(Wo.1983), and cases cited therein. Rather than
adhere to an overly mechani cal application of M randa,
we believe that once Mranda has been conplied wth,
the better test for admissibility of statenents made
i n subsequent or successive custodial interrogations
is whether the statenents were given voluntarily. Such
an inquiry nust consider the totality of the
circunmstances. We recede fromthose portions of Kight
and Christmas that may be inconsistent with this
anal ysi s.

In this case, Davis had previously received full
M randa war ni ngs and he validly waived them There is
no evidence of coercion; in fact, Davis was
responsible for initiating the contact that led to
this second taped confession. He was once again
apprised of his right to counsel. Under these
circunstances, we conclude that the second taped
confession was voluntary and that the underlying
concerns of Mranda were fully satisfied. Thus, there
was no error in admtting the second taped confession.
Davis v. State, 698 So. 2d 1182, 1187-1189

(Fla. 1997) (footnote omtted)

As the challenge to the adm ssibility of Davis' numerous
confessions was raised on direct appeal, it is procedurally

barred in arule 3.850 notion. Schwab v. State, 814 So. 2d 402,

415 (Fla. 2002) Despite Davis’ attenpt to obtain a second

review of his notion to suppress by inpermssibly using "a
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different argunent to relitigate the sanme issue" he raised on

direct appeal, Harvey v. Dugger, 656 So. 2d 1253, 1256 (Fl a.

1995), his conclusory allegation of ineffective assistance
cannot be used to circumvent the rule that postconviction
proceedings are not a second appeal for issues properly

litigated on direct appeal. Rivera v. State, 717 So. 2d 477,

488 (Fla. 1998); Medina v. State, 573 So. 2d 293, 295

(Fla.1990); Kennedy v. State, 547 So. 2d 912, 913 (Fla. 1989).

Even if this claimwas properly before this Court, Davis is
not entitled to relief as he has not established that counsel’s
per f ormance was deficient performance and that he was prejudi ced
by the failure to challenge the statenent’s “inherent
unreliability.”

Not ably, Davis does not allege what facts are i nconsistent
nor has he cited to one single case where this Court has upheld
a chall enge to a confessi on based on “i nherent unreliability” or
that has found that counsel is ineffective for failing to
chal l enge his own client’s statenents as inconsistent with the
evi dence.

Mor eover, Davis’ argunent that the confessions had
i nconsi stent details which constitutes evidence that Davis was
sinply agreeing with whatever the detectives suggested to himis

refuted by the record. First, Davis’ nunmerous statenents
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descri bing his taking young Kinberly fromher bed in the mddle
of the night, the subsequent npolestation, the fatal beating and
the disposal of her Ilifeless body in the dunpster were
substantially simlar. Additionally, as Davis' confession was
taped and played for the jury, the jury could hear whatever
detectives said to Davis. Moreover, the record shows that Davis
was able to |lead detectives to evidence that was previously
undi scover ed. (TR 16/1853) Finally, regardless of how Davis
descri bed the kidnaping, DNA evidence clearly established that
Davis was responsible for this crime and all of Davis’
confessions conclude with the fact that he and he alone

commtted this heinous crine. Cf. Barnhill v. State, 834 S0.

2d 836 (Fla. 2002)(trial judge is not prevented fromrelying on
specific statenments made by the defendant if they have indicia
of reliability, weven if the defendant has given several
conflicting statenments.) The fact that over a period of nonths
he added a few mnor details that in no way dimnished his
cul pability does not underm ne confidence in the outcone of the
proceedi ng and counsel can hardly be faulted for not dwelling on

the details of his client’s confession.
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| SSUE V

FLORI DA’ S CAPI TAL SENTENCI NG STATUTE | S
UNCONSTI TUTI ONAL ON I TS FACE AND AS APPLI ED
FOR FAILING TO PREVENT THE ARBI TRARY AND
CAPRI CI QUS | MPCSI TI ON OF THE DEATH PENALTY,
AND FOR VIOLATING THE  CONSTI TUTI ONAL
GUARANTEE PROHI BI TING CRUEL AND UNUSUAL
PUNI SHVENT, IN VIOLATION OF THE FIFTH,
SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS.
(AS STATED BY APPELLANT)

Davis’ next claim was summarily denied as procedurally
barred. (PCR 4/454) Clearly, this is a direct issue and is not

properly before this Court in a post-conviction notion. Peede

V. St at e, 748  So. 2d 253 (Fla. 1999) (challenge to

constitutionality of the capital sentencing statute procedurally
barred in notion to vacate because they were raised or should
have been raised on direct appeal.)

Mor eover, even if this claimwas not procedurally barred,

it is without nerit. Hunter v. State, 660 So. 2d 244, 253 (Fl a.

1995); Hoskins v. State, 702 So. 2d 202, 208 (Fla. 1997);

Ell edge v. State, 706 So. 2d 1340, 1346 (Fla. 1997).

Accordingly, the trial court properly denied this claim
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| SSUE VI
MR. DAVIS EIGHTH AMENDMENT RI GHT AGAI NST
CRUEL AND UNUSUAL PUNI SHVENT W LL BE
VI OLATED AS MR. DAVI S MAY BE | NCOVWPETENT AT
TI ME OF EXECUTI ON. (AS STATED BY APPELLANT)

Davis next argues that it wuld violate the Eighth
Amendnent ' s prohi bition agai nst cruel and unusual punishnment to
execute him since he may be inconpetent at the time of
execution. He concedes, however, that this issue is premature
and that he cannot legally raise the issue of his conpetency to

be executed until after a death warrant is issued. Thus, this

claimis without nerit. See Hunter v. State, 817 So. 2d 786

(Fla. 2002); Hall v. Moore, 792 So. 2d 447, 450 (Fla. 2001).
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| SSUE VI |

THE LOVER COURT ERRED | N DENYI NG MR. DAVI S
CLAI M THAT MR. DAVIS TRI AL WAS FRAUGHT W TH
PROCEDURAL AND SUBSTANTIVE ERRORS WHI CH
CANNOT BE HARMLESS WHEN VI EMED AS A WHOLE,
SI NCE THE COMBI NATI ON OF ERRORS DEPRI VED HI M
OF THE FUNDAMENTALLY FAIR TRI AL GUARANTEED
UNDER THE SIXTH, EIGHTH, AND FOURTEENTH
AVMENDMENTS. (AS STATED BY APPELLANT)

Davi s’ next claim asserts that the conbined effect of all
alleged errors in this case warrants a new trial and/or penalty
phase. This cunul ative error claimis contingent upon Davis’
denonstrating error in at Jleast two of the other clains
presented in his nmotion. For the reasons previously discussed,
he has not done so. Thus, the claimnust be rejected because
none of the allegations denonstrate any error, individually or
collectively. Although this may be a legitimate claimon the

facts of a particular case, such facts are not present herein.

No relief is warranted. Atwater v. State, 788 So. 2d 223, 238

(Fla. 2001) (where no errors occurred, cunulative error claimis

without merit); Downs v. State, 740 So. 2d 506, 509 (Fla. 1999)
(finding that where allegations of individual error are found
wi thout nerit, a cunulative error argunment based thereon nust

also fail); Johnson v. Singletary, 695 So. 2d 263, 267 (Fla.

1996) (no cumul ative error where all issues which were not barred

were neritless.)
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CONCLUSI ON

Based on the foregoing facts, argunments and citations of

authority the decision of the | ower court should be affirned.
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