I N THE SUPREME COURT OF FLORI DA

EDDI E WAYNE DAVI S,

Appel | ant,

V. CASE NO. SC02-
2472
Lower Tribunal No. CF 94-1248 Al-

XX
JAMES V. CROSBY, JR., ETC.

Secretary,
Fl ori da Departnment of Corrections,
Respondent .

/

RESPONSE TO PETI TION FOR WRI T OF HABEAS CORPUS

COVES NOW the Respondent, Janes V. Croshby, Jr., by and
t hrough t he undersi gned counsel and hereby files its response in
opposition to the Petition for Wit of Habeas Corpus.

Respondent woul d show unto the Court as foll ows:

STATEMENT OF THE CASE

Eddi e Wayne Davis was indicted on April 7, 1994 for first-
degree nmurder, burglary with assault or battery, kidnapping a
child under thirteen years of age, and sexual battery on a child
under twelve years of age. (PCR 1/127-131) He was found guilty
as charged, the jury unani nously reconmmended a sentence of death
and the trial court sentenced Davis to death. (PCR 1/132-163)

An appeal was taken to this Court raising the follow ng



claims: 1) Denial of motion to suppress statenents; 2)
Adm ssion into evidence at the guilt phase of appellant’s trial,
a transcript of the 911 call made by victims nother after
di scovering her daughter mssing; 3) Adm ssion of irrelevant
matters, i nproper argunents and enotional displays; 4) Florida's
standard jury instruction on reasonable doubt; 5) Conpelled
ment al health exam nation by a prosecutor expert; 6)
Prosecutor’s coment, cross-exam nation of wtnesses, and
i ntroduction of irrelevant evidence, and by the trial court’s
excl usion of certain defense testinony; 7) Denial of appellant’s
request to instruct the jury on specific nonstatutory mtigating
circunstances and that unani mous agreenment required for the
consideration of mtigating factors; 8) Jury instruction on
aggravating circunstance of avoid arrest; 9) Instruction and
finding on the aggravating circunstance of under sentence of
i mpri sonment; 10) Aggravating circunstance of hei nous, atrocious
or cruel is unconstitutionally vague, arbitrary and caprici ous
and does not narrow the class of persons eligible for the death
penalty and whether the jury was properly instructed on the
aggravating circunstance of hei nous, atrocious or cruel.

This Court denied relief and affirmed the judgnment and

sentence. Davis v. State, 698 So. 2d 1182 (Fla. 1997). Davis’

nmotion for rehearing was denied on Septenber 11, 1997 and the



mandate was filed on October 15, 1997. (PCR 1/169). The U.S.
Supreme Court denied certiorari on February 28, 1998. Davis v.
Florida, 522 U S. 1127 (1998).

Davis’ initial Mtion to Vacate Judgnent of Convictions and
Sentences with Special Request for Leave to Amend was filed
pursuant to Florida Rule of Crim nal Procedure 3.850 on May 28,
1998. (PCR 2/180-204) After a series of notions and responses
for records requests, the Court sent out an Order setting post-
conviction relief deadlines. (PCR 2/279-281) On June 23, 2000,
Davis filed his First Amended Mdtion to Vacate Judgenent of
Convictions and Sentences with Special Request for Leave to
Amend and for Evidentiary Hearing. (PCR 2-3/282-410) The State
responded on August 21, 2000. (PCR 3/415-21) A hearing was held

pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993) on January

25, 2001, based on the June 23, 2000 Mbtion to Vacate Judgenent
of Convictions and Sentences. (PCR 3/422-53) The Court entered
an Order Granting in Part and Denying in Part Defendant’s
Request for an Evidentiary Hearing on his First Amended Mbdtion
to Vacate Judgenent and Sentences on January 30, 2001. (PCR
4/ 454-95) On October 8 and 9, 2001, an evidentiary hearing was
hel d. The motion was denied on June 12, 2002 and a tinely
Notice of Appeal followed. (PCR 687-713, 714) The i nstant

petition was filed contenporaneously with the Initial Brief of



Appel | ant on Decenber 2, 2002.



STATEMENT OF FACTS

The salient facts fromDavis' trial were set forth by this

Court as follows in the direct appeal opinion:

On the afternoon of March 4, 1994, police found
the body of eleven-year-old Kinmberly Waters in a
dunpster not far from her hone. She had nunerous
brui ses on her body, and the area between her vagi na
and anus had been | acerated. An autopsy reveal ed that
t he cause of death was strangul ation.

On March 5, police questioned Davis, a fornmer
boyfriend of Kinberly' s nother, at the new residence
where he and his girlfriend were noving. Davis denied
havi ng any know edge of the incident and said that he
had been drinking at a nearby bar on the night of the
mur der . Later that same day police again |ocated
Davis at a job site and brought him to the police
station for further questioning, where he repeated his
alibi. Davis also agreed to and did provide a bl ood
sanpl e.

Whi |l e Davis was being questioned at the stati on,
pol i ce obtai ned a pair of bl ood-stained boots fromthe
trailer Davis and his girlfriend had just vacated.
Subsequent DNA tests revealed that the blood on the
boots was consistent with the victim s blood and that
Davi s’s DNA mat ched scrapings taken fromthe victims
fingernails. A warrant was issued for Davis’'s arrest.

On March 18, Davis agreed to go to the police
station for nore questioning. He was not told about
the arrest warrant. At the station, he denied any
i nvol vement and repeated the alibi he had given
earlier. After about fifteen m nutes, police advised
Davis of the DNA test results. Davis insisted they
had the wong person and asked if he was being
arrested. Police told hi mthat he was. At that point
Davis requested to contact his mother so she could
obtain an attorney for him and the intervi ew ceased.
Davis was placed in a holding cell.

A few mnutes later, while Davis was in the
holding cell, WMajor G ady Judd approached him and
maki ng eye contact, said that he was disappointed in
Davi s. When Davi s responded i naudi bly, Judd asked hi m
to repeat what he had said. Davis made a comment
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suggesting that the victims nother, Beverly Schultz,
was invol ved. Judd explained that he could not
di scuss the case with Davis unless he reinitiated
contact because Davis had requested an attorney.
Davis said he wanted to talk, and he did so,
confessing to the crinmes against Kinberly and
implicating Beverly Schultz as having solicited the
crinmes. Wthin a half hour after this interview,
pol i ce conducted a taped interviewin which Davis gave
statenments simlar in substance to the untaped
conf essi on. Davis’s full Mranda warnings were not
read to himuntil the taped confession began.

In May, 1994, Davis wote a note asking to speak
to detectives about the case. In response, police
conducted a second taped interview on May 26, 1994.
Police asked Davis if he was wlling to proceed
wi thout the advice of his counsel, to which Davis
responded yes, but specific Mranda warnings were not
recited to Davis. During this interview, Davis again

confessed to killing Kinberly but stated that Beverly
Schultz was not involved. Davi s expl ained that he
originally went to Schultz’s house to | ook for noney
to buy nore beer. Because Schultz normally did not
wor k on Thursday ni ghts and because her car was gone,
Davi s believed that no one was honme. |ndeed, Schultz

was not hone at the tinme because she had agreed to
work a double shift at the nursing rehabilitation
center where she was enployed. However, her
daughters, Crystal and Kinberly, were at the house
sl eeping. When Davis turned on the lights in Beverly
Schultz’s bedroom he saw Kinberly, who was sl eeping
in Schultz’s bed. Kinberly woke up and saw him He
put his hand over her mouth and told her not to
holler, telling her that he wanted to talk to her.
Kimberly went with himinto the living room Davi s
put a rag in her nouth so she could not yell.

Davis related that they went outside and junped a
fence into the adjacent trailer park where Davis’'s old
trailer was |located. Davis said that while they were
in the trailer, he tried to put his penis inside of
Ki mberly. When he did not succeed, he resorted to
pushing two of his fingers into Kinberly's vagina
Afterwards, Davis took Kinberly to the nearby Moose
Lodge. He struck her several tines, then placed a
pi ece of plastic over her nouth. She struggled and
ri pped the plastic with her fingers but Davis held it
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over her mouth and nose until she stopped nmoving. He
put her in a dunpster and left.

Davis nmoved to suppress the March 18 and May 26
statenments he nade to |aw enforcenent officers,
arguing that his Mranda rights were viol ated. The
trial court denied those notions. The jury found
Davis quilty of first-degree murder, burglary wth
assault or battery, kidnapping a child under thirteen
years of age, and sexual battery on a child under
twel ve years of age. The jury unani nously recomended
a sentence of death and the trial court sentenced
Davis to deat h.

Davi s at 1186-87 (footnote om tted)



ARGUMENT
Petitioner raises six clainms in the instant petition under
the unbrella of an ineffective assistance of appellate counsel
claim The issues raised in the instant petition are:
Claim One: Denial of the right to testify.

ClaimTwo: Constitutionality of statute under Apprendi
and Ri ng.

Claim Three: Victims nother remaining in courtroom
after her testinony.

Cl ai m Four: Adm ssion of victim s photographs.

ClaimFive: Cunul ative error.

Claim Six: Pot ent i al incompetency at time of
executi on.

I n his Rul e 3. 850 appeal, Davis raised the foll ow ng i ssues:
1) Waiver of Davis' right to testify.

2) Failure to present any evidence of post traumatic
stress due to extensive sexual abuse.

3) Failure to present def ense of vol unt ary
i nt oxi cati on.

4) Failure to argue the inherent unreliability of
Davi s’ conf essi ons.

5) Fl orida’s capital sent enci ng statute S
unconstitutional.

6) I nconpetency at the tinme of execution.

7) Cumul ative error.

A review of the foregoing clainms makes it clear that many
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of the clains raised in the instant petition for wit of habeas
corpus are also presented in the Rule 3.850 appeal. By
i ncluding these types of clains within his petition for wit of
habeas corpus, “collateral counsel has acconplished nothing
except to unnecessarily burden this Court wth redundant

material.” Blanco v. Wainwright, 507 So. 2d 1377, 1384 (Fla.

1987) 507 So. 2d at 1384. Accord, Denps v. Dugger, 714 So. 2d

365, 368 (Fla. 1998).

Wth respect to several of the issues raised in this habeas
petition, petitioner gratuitously asserts that appell ate counsel
was ineffective for failing to raise the issues on direct

appeal. In MCrae v. Wainwight, 439 So. 2d 868 (Fla. 1983),

this Court held that “[h]abeas corpus should not be used as a
vehicle for presenting issues which should have been raised at

trial and on appeal”, citing Hargrave v. Wainwight, 388 So. 2d

1021 (Fla. 1980), and State ex rel. Copeland v. Mayo, 87 So. 2d

501 (Fla. 1956). In McCrae, this Court specifically opined
t hat :
Al l egations of ineffective appellate counse
t heref ore shoul d not be allowed to serve as a neans of
circunventing the rule that habeas corpus proceedi ngs
do not provide a second or substitute appeal.

Id. at 870

This type of adnonition has been consistently foll owed by



t hi s Honorabl e Court and this Court has specifically noted “that
habeas corpus is not a vehicle for obtaining additional appeals
of issues which were raised, or should have been raised, on
di rect appeal or which were waived at trial or which could have,
shoul d have, or have been raised in Rule 3.850 proceedi ngs.”

White v. Dugger, 511 So. 2d 554 (Fla. 1987), citing Blanco

supra, and Copeland v. Wainwright, 505 So. 2d 425 (Fla. 1987).

Thus, to the extent that petitioner is again asking this Court
to exercise its jurisdiction over issues not |egally cognizable
on habeas review, this Court should decline to do so.
Respondent urges this Court to continue to enforce its
procedural default policy; otherw se, appeal will foll ow appeal
and there will be no finality in capital litigation. cf.

Johnson v. State, 536 So. 2d 1009 (Fla. 1988) (the credibility

of the crimnal justice system depends upon both fairness and

finality). In Harris v. Reed, 489 U S. 255 (1989), the Suprene

Court held that where a state court was ambiguous in its ruling
denying relief on both procedural and substantive grounds, the
federal habeas courts should reach the nerits:
Faced with a common problem we adopt a comon
sol uti on: a procedural def aul t does not bar
consideration of a federal claimon either direct or
habeas review unl ess the | ast state court rendering a
judgnment in the case “clearly and expressly” states
that its judgnent rests on a state procedural bar.
The court added in footnote 12:
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Additionally, the dissent’s fear, post, p.11-12

and n.6, that our holding will subnmerge courts in a

fl ood of inproper prisoner petitions is unrealistic:

a state court that wishes to rely on a procedural bar

rule in a one-line pro forma order can easily wite

that “relief is denied for reasons of procedural

default.”

Not wi t hst andi ng t he foregoi ng, the state asserts that as the
following will show, petitioner is not entitledtorelief on his
clainms of ineffective assistance of appellate counsel as he has
failed to establish (1) specific errors or oni ssions which show
t hat appell ate counsel’s performance deviated fromthe norm or
fell outside the range of professionally acceptabl e performance;
and (2) the deficiency of that performance conprom sed the

appel l ate process to such a degree as to underm ne confidence in

the fairness and <correctness of the appellate result.”

Strickland v. Washi ngton, 466 U.S. 668 (1984).

Claim1: Denial of the right to testify.

Davis first asserts that appellate counsel was ineffective
for failing to assert on appeal that fundanental error occurred
when Davis “was denied his right to testify on his own behalf in
the penalty phase of his trial.” As previously noted, this
Court has made it clear that clains raised in a habeas petition

whi ch petitioner has raised in prior proceedi ngs and whi ch have
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been previously decided on the nmerits in those proceedings are

procedurally barred in the habeas petition. See Mann v. Mbore,
794 So. 2d 595, 600-01 (Fla. 2001). The substance of this claim
was presented in the notion to vacate as an ineffective
assi stance of trial counsel claim and was denied after an
evidentiary hearing. This claimhas also been presented in the
Rul e 3.850 appeal. In that appeal, Davis asserted that tria
counsel was ineffective for failing to insist that the court
inquire as to whether Davis wanted to take the w tness stand
during the penalty phase of his trial and that it was
fundamental error to all ow defense counsel to waive Davis’ right
to testify. The state asserted in response that to the extent
t hat Davis was asserting fundanmental error occurred by allow ng
def ense counsel to waive Davis’ right to testify, it is
procedurally barred as a direct appeal issue. As for Davis’
claimof ineffective assistance of counsel for failing to obtain
an on-the-record wai ver, the state contended that this clai mwas
properly denied as Davis had not shown either deficient
performance or prejudice with regard to this claim

Mor eover, appellate counsel cannot be ineffective for not
raising on appeal an issue with little or no nerit. Mann v.

Moore, 794 So. 2d 595, 599 (Fla. 2001); Rutherford v. Moore, 774

So. 2d 637, 643 (Fla. 2000). As the state noted in the answer
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brief in the Rule 3.850 appeal, the underlying claimis sinply
wi thout nerit and no error, fundanental or otherw se, has been

shown. Most recently, in Lawence v. State, 831 So. 2d 121

(Fla. 2002), this Court reiterated that due process does not
require that the Defendant waive his right to testify

on-the-record. Citing to Occhicone v. State, 570 So. 2d 902

(Fla. 1990); State v. Singletary, 549 So. 2d 996 (Fla. 1989);

Torres-Arboledo v. State, 524 So. 2d 403, 410-11 (Fla. 1988),

this Court has repeatedly considered and rejected the claimit
shoul d adopt a rule requiring a record waiver of the right to
testify. 1d.

The record in the instant case established that his
all egation that he was denied the right to testify is
specifically refuted by the testinmony of trial counsel Austin
Masl ani k at the evidentiary hearing bel ow. In response to an
inquiry as to whether he ever talked to Davis about testifying
in the penalty phase of the trial, Maslanik stated, *“Yes, |
had.” (PCR 4/511) Maslanik further testified that his procedure
is totalk to the client about testifying in guilt and penalty
phase. He would give themhis advice but if they insisted, the
ultimate decision was theirs to make. He testified that his
notes reflect that he and Davis di scussed what Davis could tell

the jury about his |ife and how he feel s about Kinberly’s death.
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(PCR 4/512) He also noted that Davis never told him he wanted
to testify. (PCR 4/531) The record further shows that during
the guilt phase Davis was advi sed of his right to testify on the
record and that he waived that right. (TR 17/2008-09)
Accordingly, as the claimhas little or no nerit, Davis has
not established that appellate counsel’s failure to raise the
claimconstitutes ineffective assi stance of counsel. This claim

shoul d be deni ed.

Claim2: Constitutionality of statute under APPRENDI and RI NG.

Davis’ next claimis that Florida s death penalty statute

is unconstitutional under Apprendi v. New Jersey, 120 S. Ct.

2348 (2000) and Ring v. Arizona, 122 S. Ct. 2428 (2002).

Al t hough Davis does not actually assert the basis of this
Court’s jurisdiction to review the claim petitioner nmakes a

single assertion at the end of his claimthat he “is entitled to

t he benefit of Apprendi and Ring under Wtt v. State, 387 So. 2d
922, 929-930 (Fla. 1980).~" This single reference to Wtt,
wi t hout argument or other supporting authority is not sufficient

to properly raise this claim Reaves v. Crosby 28 Fla. L.

Weekly S32, = So. 2d __ (Fla. Jan. 9, 2003) (claimthat prior
convictions should not have been considered as an aggravating

factor not properly before Court, where it is presented in one
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cursory sentence wi thout any argument relative to this ground),

quoting, Duest v. Dugger, 555 So. 2d 849, 852 (Fla. 1990) (“‘ The

pur pose of an appellate brief is to present argunents in support
of the points on appeal. Merely making reference to argunents
bel ow wi t hout further elucidation does not suffice to preserve
i ssues, and these clains are deemed to have been waived.’ ")
Even if this claim is properly presented in the instant
petition, Davis is not entitled to relief.

First, it is procedurally barred since Davis failed to
assert at the tinme of trial or on appeal that it would violate
his Sixth Anmendment right to trial by jury for the jury not to
determ ne the appropriate aggravating factors.! This Court has
applied the procedural bar doctrine to clains brought under the

predecessor decision of Apprendi v. New Jersey, 530 U.S. 466

(2000). See McGregor v. State, 789 So. 2d 976, 977 (Fla. 2001)

(Apprendi  claim procedurally barred for failure to raise in

trial court); Barnes v. State, 794 So. 2d 590 (Fla. 2001)

(Apprendi error not preserved for appellate review).

Mor eover, al though Davis fails to acknowl edge the | egi on of

1 No claim of ineffective assistance of appellate counsel
has been presented as to this issue. Even if such a claim had
been presented it is without merit as ineffective assistance can
not be used to circunvent the procedural bar, it was unpreserved
at trial and the wunderlying claim does not constitute
fundamental error.
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cases fromthis Court that are directly on point and contrary to
his position, this Court has consistently upheld our statute in
response to challenges under Ring, holding that wunlike the
situation in Arizona, the maxinmum sentence for first degree

murder in Florida is death. Porter v. Crosby, = So. 2d __, 28

Fla. L. Wekly S33, 34 (Fla. January 9, 2003) (“we have
repeatedly held that maxi mum penalty under the statute is death
and have rejected the other Apprendi argunments” [t hat

aggravators read to be charged in the indictnment, submtted to

jury and individually found by unaninmous jury]). See also King

v. Moore, 831 So. 2d 143 (Fla. 2002); Bottoson v. More, 833 So.

2d 693 (Fla. 2002); Marquard v. State/Mwore, __ So. 2d , 27

Fla. L. Weekly S973 n. 12 (Fla. Novenber 21, 2002) (As in King
and Bottoson, defendant not entitled to relief); Chavez v.

State, 832 So. 2d 730 (Fla. 2002); Bruno v. Moore, @ So. 2d __,

27 Fla. L. Wekly S1026, 1028 (Fla. Decenber 5, 2002);

Fot opoul os v. State/More, _ So. 2d __, 28 Fla. L. Wekly S1,

5 (Fla. Decenmber 19, 2002); Lucas v. State/More, _ So. 2d __,

28 Fla. L. Wekly S29, 32 (Fla. January 9, 2003); Dusty Ray

Spencer v. State/Crosby, = So. 2d _ , 28 Fla. L. Wekly S35, 41

(Fla. January 9, 2003); Anderson v. State, = So. 2d __, 28 Fla.

L. Weekly S51 (Fla. January 16, 2003); Cole v. State/Crosby,

So. 2d __, 28 Fla. L. Wekly S58, 64 (Fla. January 16, 2003);
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Conahan v. State, = So. 2d __, 28 Fla. L. Wekly S70, 57 n. 9
(Fla. January 16, 2003). Since the Florida death penalty
statute does not suffer fromthe constitutional infirmties that
resulted in the remand to Arizona in Ring, Davis is not entitled
to relief.

I n addition, the Ring decisionis not subject toretroactive

application under the principles of Wtt v. State, 387 So. 2d

922, 929-30 (Fla. 1980). Pursuant to W¢tt, Ring is only

entitled to retroactive application if it is a decision of
fundanental significance, which so drastically alters the
under pi nni ngs of Davis’ death sentence that “obvious injustice”

exi sts. New v. State, 807 So. 2d 52 (Fla. 2001). I n

det erm ni ng whet her this standard has been met, this Court nust
consider three factors: the purpose served by the new case; the
extent of reliance on the old law, and the effect on the
adm ni stration of justice from retroactive application.

Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001). Application

of these factors to Ring, which did not directly or indirectly
address Florida |law, offers no basis for consideration of Ring

in this case. Conpare Cannon v. Mullin, 297 F.3d 989 (10th Cir.

2002) (rejecting the claimthat Ring is retroactive in federal
courts.)

Finally, any error nust be regarded as harm ess. The record
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establishes that Davis was indicted and a jury found Davis
guilty as charged of first-degree nurder, burglary with assault
or battery, kidnapping a child under thirteen years of age, and
sexual battery on a child under twelve years of age. The jury
al so unani mously recomended a sentence of death. (TR 1/3-5,

4/ 529- 30, 590) Accordingly, no relief is warranted.

Claim Three: Victims nother remaining in courtroom after her
testinmony.

Petitioner next asserts that counsel was ineffective for
failing to challenge the trial court’s decision to allow the
victim s nother Beverly Schultz to remain in the courtroomafter
her testinmny was conpl eted. Davis concedes that this is a
matter within the trial court’s discretion but argues that the
presence of the young victim s nother in the courtroom caused
egregi ous damage to the fairness of his trial. Davis fails,
however, to point to anything that actually happened as a result
of her being allowed to remain in the courtroom while the
confessed killer of her child was tried. There is no evidence
in this record that she in any way disrupted the proceedi ngs.
Under simlar circunmstances, this Court has recogni zed the ri ght
of the victims nother to be present in the courtroom Rose v.
State, 787 So. 2d 786, 804 (Fla. 2001) (rmother of mnor child
victimproperly allowed to remain in the courtroom. See also
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Gore v. State, 599 So. 2d 978, 985-86 (Fla. 1992) (rejecting
cl ai mwhere no show ng here of any prejudice by the presence of
victim s stepnother.)

Accordingly, it cannot be said that counsel’s performnce
in failing to assert the nonmeritorious claim was deficient.
Mor eover, since there is no nerit to the claim and as he has
failed to showthat he suffered undue prejudice by her presence,
error, if any, would have been harm ess. Davis is not entitled

torelief on the claim

Claim Four: Adm ssion of victinms photographs.

Davi s next asserts that appellate counsel was ineffective
for failing to challenge the adm ssion of victim s photographs.
Davis is not entitled to habeas relief. The adm ssion of
phot ographi ¢ evidence of a murder victimis within the sound
di scretion of the trial court and its ruling wll not be

di sturbed on appeal absent abuse. Carroll v. State, 815 So. 2d

601, 621 (Fla. 2002) (rejecting photograph claim on habeas).
VWhere the photographs are relevant to “explain a nedical
exam ner’s testinony, to show the manner of death, the |ocation
of wounds, and the identity of the victim “appellate counse
was not ineffective for failing to raise this issue on appeal.”

ld. at 621.
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In the instant petition, Davis does not identify any
specific photographs; he just generally asserts that the
assi stant state attorney introduced a “series of photographs of
the victiminto evidence.” (Petition at 39) This presumably
refers to the series of photographs the state introduced during
the testinmony of medical exam ner Dr. Al exander Ml anud. (TR
15/ 1705, 1712) A review of the record clearly shows that these
phot ographs, as were the photographs in Carroll, supra, were
relevant to explain the nedical examner’s testinmony, to show
t he manner of death, the | ocation of wounds, and the identity of
the victim

Prior to the introduction of the photographs, the court
heard argunment as to their admi ssibility. (TR 15/1608-15)
Def ense counsel waived any objection to 5 photographs but
objected to State’s exhibits #62, #63, #64 and #66. Exhibit #62
was a picture of the victimin the dunpster, #66 was on the
aut opsy table. (TR 15/1609-11) The state explained that one
woul d be used to describe the condition she was in when she was
found and the other established the nature of her wounds.
Exhi bits #63 and #64 showed injuries which were not visible in
t he other pictures. They al so showed the lividity which Dr
Mel amud woul d testify about as it established the I ength of tinme

she laid there. He noted that the nedical exam ner needed the
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phot ographs to explain the extent of her injuries and that he
was only seeking to introduce a few of the many, many
phot ographs taken in the case. (TR 15/1612-14) Subsequently,
t he photographs were introduced and Dr. Al exander Mel anud used
them extensively to illustrate and explain his testinony. (TR
15/ 1705, 1712, 1715-35)

Accordingly, as there is no nerit to the claim appellate
counsel cannot be deenmed ineffective for failing to raise a

nonmeritorious claim Carroll; Finney v. State, 831 So. 2d 651

(Fla. 2002); Floyd v. State, 808 So. 2d 175 (Fla. 2002).

ClaimeFive: Cunul ative error.

Davi s’ next claim asserts that the conbined effect of all
alleged errors in this case warrants a new trial and/or penalty
phase. This cunul ative error claimis contingent upon Davis
denonstrating error in at Jleast two of the other clains
presented in his notion. For the reasons previously discussed,
he has not done so. Thus, the claimnust be rejected because
none of the allegations denonstrate any error, individually or
collectively. Although this my be a legitimte claimon the
facts of a particular case, such facts are not present herein.

No relief is warranted. Atwater v. State, 788 So. 2d 223, 238

(Fla. 2001) (where no errors occurred, curul ative error claimis
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without merit); Downs v. State, 740 So. 2d 506, 509 (Fla. 1999)
(finding that where allegations of individual error are found
without nerit, a curulative error argunent based thereon nust

also fail); Johnson v. Singletary, 695 So. 2d 263, 267 (Fla.

1996) (no cunulative error where all issues which were not

barred were neritless.)

Claim Si x: Potential inconpetency at tine of execution.

Davi s next argues, as he has in his Rule 3.850 appeal, that
it would violate the Eighth Amendnent’s prohibition against
cruel and unusual punishnent to execute him since he nmay be
i nconpetent at the time of execution. He concedes, however
that this issue is premature and that he cannot legally raise
the issue of his conpetency to be executed until after a death
warrant is issued. Thus, this claimis wthout nmerit. See

Hunter v. State, 817 So. 2d 786 (Fla. 2002); Hall v. More, 792

So. 2d 447, 450 (Fla. 2001).
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CONCLUSI ON

Based on the foregoi ng reasons,

t hi s Honor abl e Court shoul d

deny the Petition for Wit of Habeas Corpus.

Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CANDANCE M SABELLA

Chi ef - Assistant Attorney Ceneral
Fl ori da Bar No. 0445071
2002 North Lois Avenue,
Tanpa, Florida 33607
(813) 801-0600

(813) 356-1292 Facsimle

Suite 700

COUNSEL FOR RESPONDENT
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