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PRELI M NARY STATENMENT

Appel l ant, Luci ous Boyd, Defendant below, will be referred
to as “Boyd”. Appellee, State of Florida, will be referred to
as “State”. Reference to the record will be by “R', to the

transcripts by “T", to supplenmental materials by “SR* or “ST”,
and to Boyd's brief will be by “IB”, followed by the appropriate

page nunber(s).

STATEMENT OF THE CASE AND FACTS

On April 14, 1999, Boyd was indicted for first-degree
nmur der, arned ki dnapping, and sexual battery of Dawni a Dacosta
(“Dacosta”). Voir dire comrenced December 3, 2001 and a jury
was seated the next day. Opening statenents were given January
7, 2002, and on January 30, 2003, guilty verdicts were returned
on each count. (R 6-7, 461-63; T 2, 378, 457, 1758-76, 2088-89).

Foll owi ng the March 11-12, 2002 penalty phase, the jury
unani mously recommended death for the nurder. The Spencer Vv.
State, 615 So. 2d 688 (Fla. 1993) hearing was held on March 27,
April 10, April 30, and May 29, 2002. During the June 21, 2002
sentenci ng, the court inposed death for the nmurder, 15 years for
t he armed ki dnapping, and |life for the sexual battery. (R 498,
546- 55) .

The facts devel oped bel ow established that on the evening



of Friday, Decenber 4, 1998, 21 year-old Dacosta attended church
services which ended after 1:00 a.m on Saturday, Decenber 5,
1998. Shortly thereafter, she ran out of gas and |left her car
on the shoulder of Interstate 95 at Hillsboro Boulevard,
Deerfield Beach. Dacosta went for gasoline at a nearby Texaco
gas station on Hillsboro Boul evard, just east of the highway.
VWhile waiting in line at the Texaco, Linda Bell and Johnnie Me
Harris saw a young woman carrying a little red gas can approach
froml-95 seeki ng assi stance. Dacosta purchased fuel and sought
a ride. Boyd, identified by Harris, arrived driving a van,!?
spoke to Dacosta, and i ndi cated he woul d hel p. She was not seen
alive again. (T 486-87, 492-94 507-08, 517-42, 548-55).

Later that norning, Daphne Bowe reported her daughter
m ssi ng. During the weekend, friends and police distributed
fliers about Dacosta throughout the area. On Decenmber 7, 1998,
Dacosta’ s body was found in an Qakl and Park warehouse area near
a dunpster. Her head was wrapped in two black plastic trash
bags and a | aundry bag, and her body was enshrouded in a shower

curtain and two sheets - one brown, the other yellow (T 494-

!According to Bell, the van was green with no witing
Harris thought the van had the word Hope on it, but was unsure
of the color, although she told the police it was burgundy.
Geneva Lewi s said Boyd used a green van with “hope” in burgundy
lettering to take her shopping that weekend (T 518-22, 549, 560-
65, 683-89).



503, 592, 598, 906-15).

Forensi c odontol ogist, Dr. Rifkin, identified Dacosta using
dental records. Dr. Alexandrov, the nedical exam ner, deened
the death a hom ci de caused by a penetrating head wound. The
bruising to Dacosta’s head was consistent with being hit with
the face plate of a Craftsman reciprocating saw. Her 36 stab
wounds were consistent with a Torx screwdriver, and injuries to
her hands and arnms were defensive wounds. The injuries were
obtai ned antenmortem  The vagi nal bruising was consistent with
ei ther consensual or non-consensual intercourse (T 764-65, 773-
74, 1570-71, 1580).

From August until October 1998, Boyd, Geneva Lew s
(“Lewis”), and her three children lived at 259 SW 1st Street,
Apartnment #2, Deerfield Beach (“apartment #27). When Lew s
nmoved out, she left her queen size bed and matching bedroom
furniture on which she was maki ng paynents. \Wen she returned
in February, 1999, the bed was missing. Only when asked about
the bed did Boyd give various expl anations - he sold or gave it
away - eventually stating she would not want the bed (T 813-16,
823- 24, 1825-26).

VWhile on another investigating, Detectives Bukata and
Kam ni sky, happened upon a green van with the word “Hope” in

burgundy |l ettering and di scovered it was owned by Reverend LI oyd



(“Lloyd”). In March, 1999, Lloyd stated he left town on the
afternoon of Decenmber 4, 1998 and Boyd had the van from then
until Decenber 7, 1998. Anpbng the itenms found m ssing fromthe
van were a Torx screwdriver set, Craftsman reciprocating saw,
and a |aundry bag. The van was detailed at |east four tines
bet ween Decenber, 1998 and the March, 1999 police exam nation (T
683-91, 710-12).

Fingerprints, tire tracks, bodily fluids, and fiber evidence
were collected fromthe scene where Dacosta’s body was found,
fromher body, and fromapartnment #2. DNA sanples were obtai ned
from Boyd, Dacosta, and others connected with the case. Such

anal ysis reveal ed Boyd’'s spermwas in Dacaosta’ s vagi na, on her

t hi ghs, under her fingernails, and in a hair found on her
chest. Dacosta’s bl ood was found on the underside of Boyd' s
bedroom carpet, on the arnoire, and living room fl oor. Two

fingerprints (fromLewi s and her son, Zeffrey) were on the bl ack
trash bag covering Dacosta’'s head. The tire track left at the
scene was made by a tire of the same size and brand nounted on
t he van. A burgundy fiber collected from the sheet wapped
around Dacosta was the same as one collected from a rug in
apartment #2. Dr. Rifkin s dental exam concluded Boyd was the
person who left the bite marks on Dacosta’ s hands and arms (T

824-26, 904-15, 918-31, 940-45, 954-55, 958-69, 986, 992-1004,



1028-41, 1079-97, 1128, 1372-93, 1412-14, 1511-16, 1552-57,
1570-80, 1607-10, 1623-31, 1638-42, 1674-77, 1696-1703, 1716-
36) .

Boyd testified and denied commtting the crimes charged.
On cross-exam he admtted working in the famly funeral hone.
He confirmed living in apartnment #2 in Decenber, 1998, and t hat
Lewi s and her children had lived with himuntil October, 1998.
Boyd reported |eaving Lewis at her nother’s home before 11:00
p.m on Friday, Decenber 4, 1998 and not returning until the
following norning before 10:00 a.m driving Lloyd s green van
with the word “Hope” in burgundy lettering. He had the van the
entire weekend and was the only person to drive it. Boyd
affirmed, that although Lewi s was maki ng paynments on the queen
bed, he Boyd sold it. He admtted telling the police he had
never seen Dacosta before. Boyd confirnmed he did not supply a
sperm sanple to the police and offered no explanation how his
sperm came to be found on/in Dacosta or his DNA under her
fingernails. In an attenpt to explain Dacosta’s blood on his
arnoire, Boyd offered Detective Bukata planted it. The jury
convi cted Boyd of the crine charged (R 461-63; T 1806-07, 1809-
14, 1817-21, 1825-26, 1838-45, 2088-89).

In the penalty phase Chief Medical Exam ner, Dr. Perper,

noted the injuries to Dacosta’s head were consistent with the



face plate of the reciprocating saw. The 36 injuries to her
chest, and those near her right eye, tenporal | obe area, back of
right hand, right forearm and |left hand were consistent with
bei ng caused by a #10 Torx screwdriver. The wounds to the hands
and forearm were defensive wounds. Wth the exception of the
one to her brain, all were superficial, involving only the skin
and subcut aneous fat bel ow, but not penetrating the body cavity.
These woul d cause bl eedi ng, pain, and fear, but not death. They
woul d not induce a loss of consciousness, unless the person
fainted from fear. Conscious victinms do not sustain defensive
wounds. The bruising around the superficial wounds indicates
Dacosta was alive when they were inflicted. Protruding from her
head in the tenporal right parietal area was brain matter; this
was the fatal wound. It perforated and touched her brain,
causi ng extensive henorrhaging in the skin, head, and scalp
whi ch indicates she survived for “some tinme”, but “less than
hours.” The State rested after presenting victim inpact
evi dence through Dacosta’s nother, sister, and friend (ST 443-
45, 447-54, 461-62, 470; ST 454, 462, 479-88).

Pre-trial, and during the interimbetween the phases, Boyd
vacillated on presenting mtigation. At the close of the
State’s penalty case, Boyd announced he did not wish to put on

wi t nesses even though counsel had caused sone to be avail abl e.



The court asked Boyd to have further discussions with his
counsel and famly, going so far as to clear the courtroomto
permt them to nmeet privately in confort. In the end, Boyd
decided to present mtigation involving testinony from Pastor
Matt hews, then hinself. Pastor Matthews spoke of Boyd' s
forgi veness, good jail behavior, and religious beliefs. Boyd's
narrative revolved around denying guilt for the crines and
claimng evidence was planted. He voiced synpathy for Dacosta’s
death and her famly’s sorrow, but denied responsibility. (T
2097, 2120-21, 2138-68, 2215-38, 2290).

The Jury rendered a unani nous death recomrendati on. The
court ordered a PSI and sentenci ng nenoranda. During the Spencer
hearing, Boyd did not present evidence, but asked for new
counsel, which was denied. On June 21, 2002, he was sentenced
to death with the judge finding HAC and “felony nurder” in
aggravation and mtigation of: (1) no significant history of
prior crimnal activity; (2)religion; (3) good jail record; (4)
famly and friends |ove Boyd; (5) good famly; (6) renorse. (R

487, 498 511-34, 546-55).



SUMVARY OF THE ARGUNMENT

| ssue 1 - There was no abuse of the court’s discretion in
denying individual juror interviews or a mstrial as the court
heard from the witness alleging msconduct and deputies in
charge of the jury before assessing the credibility of the
all egation and noting it did not rise to a need for juror
i nterviews.

|ssue 2 - The discarding of an AFIS report done on
fingerprints never introduced into evidence and which yi el ded no

mat ches was neither a Brady or Richardson violation. The

claimed Richardson violation is not preserved for appeal.
However, the material satisfied none of the prongs of Brady or

Ri chardson, but in particular, the mterial was neither

excul patory nor did it prejudice the defense case.

| ssue 3 - The denial of the judgnments of acquittal were
proper. There is sufficient evidence to establish sexual
battery, preneditation, and armed ki dnapping.

| ssue 4 - The admssion of a Tri-Rail citation was
appropriate as it placed Boyd in his apartment near the time of
the crimes and rebutted the defense argunment otherw se. At
worst it was harm ess given the vast amount of evidence of
Boyd's quilt.

|ssue 5 - The court did not abuse its discretion in



permtting the prosecutor to cross-exam ne Boyd regarding his
enpl oynent in a funeral home and aspects about the crines
changed.

| ssue 6 and 7 - The court did not abuse its discretion in
not considering the reports of Drs. Shapiro and Bl ock-Garfil ed
as they were not presented to him Additionally, there was no
basis to conduct anot her conpetency hearing as there was not hi ng
presented to call into question the prior determ nation of
conpet ency.

| ssues 8, 9 and 15 - Neither Koon nor Mihanmad apply to
Boyd’' s case as he presented mtigation, thus, such hearings were
not required. The dictates of Mira apply wherein a defendant’s
ri ght to direct the type mtigation presentation is
acknow edged.

| ssue 10 - Whether mtigation should be presented and by
whom it should be offered rests with the defendant.

| ssue 11 - HAC was established from the nunmber, type,
pl acenment, and timng of the wounds. The felony nurder
aggravat or was established through the contenporaneous felony
convictions. The death penalty has been affirned in cases where
only HAC and little mtigation has been found.

| ssue 12 - Dacosta s autopsy photographs were admtted

properly as they assisted in proving HAC t hrough the defensive



wounds whi ch showed she was conscious, fighting her attacker,
whi | e experiencing torturous pain and fear.

| ssue 13 - Boyd’'s death sentence is proportional.

| ssue 14 - The court did not abuse its discretion in its

assessnment and wei ghing of Boyd's mitigation.
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ARGUMENT

| SSUE 1
THE REQUEST FOR A M STRI AL BASED UPON AN
ALLEGATI ON OF JUROR M SCONDUCT WAS DENI ED
PROPERLY (restat ed)

Boyd points to the testinony of Margaret Wods-Alcide
(“Alcide”) and asserts it was error not to question the jurors
individually and to deny a mstrial (1B 16-24). The record
shows that the court found Al cide not credi ble given her refuted
testimony and the representations of the court deputies that
standard jury procedures were foll owed. Because the allegations
were not credible neither interviews nor a mstrial were

required.

Review of a decision to deny juror interviews is abuse of

di scretion. Shere v. State, 579 So.2d 86 (Fla. 1991); Gonzal ez

v. State, 511 So.2d 700 (Fla. 3d DCA 1987). Di scretion is

abused only when the judicial action is arbitrary, fanciful or

unreasonable. Trease v. State, 768 So.2d 1050, 1053, n. 2 (Fl a.

2000), citing Huff v. State, 569 So.2d 1247 (Fla. 1990). A

trial court’s ruling on a notion for mstrial is subject to an

abuse of discretion standard. Smth v. State, 866 So.2d 51, 58-

59 (Fla. 2004); Anderson v. State, 841 So. 2d 390 (Fla. 2002);

Smithers v. State, 826 So. 2d 916, 930 (Fla. 2002); Gore V.

State, 784 So. 2d 418 (Fla. 2001).
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On March 12, 2002, the court was given a note written by
Boyd’'s long time friend, Alcide, alleging an incident took place
just prior to jury deliberations involving jurors in the
bat hroom di scussing a news article about Boyd. Also, Alcide
recounted six areas where she questioned the State’s evidence
and gave her opinion that there should have been a venue change.
(T 2292).

The court voiced skepticismat the possibility jurors were
in a public restroom given the court’s safeguards “because at
| east if my deputies do what they normally do these jurors woul d
never have been in the restroombecause they’ re taken as soon as
they present thenselves into the jury room where they pretty
much remain.” Al so, “the general procedure in this
courtroom..once the jury has been sat are sworn (sic), we don’'t
|l et them |l anguish in the hallways, we get them and seat themin
the jury room to keep them sequestered from the public.”
Deputies Robin and Tracy affirmed the standard procedures had
been followed. (T 2291-94).

VWhen questioned by the State, Alcide adm tted knowi ng Boyd’ s
famly for a long tinme and that she does not renenber things
well. She was in court the | ast week or two of the guilt phase,
sonetinme just before deliberations. She claimed three jurors

were in the public restroomdiscussing a news article about Boyd
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in the presence of other “spectators.” VWhile in there, the
jurors were talking anong thenselves, but “spectators” were
havi ng the sane discussion. One of the spectators sat next to
Al cide and “he was saying, you know, | heard this guy and he
said the sane thing. Said he heard the sanme thing these |adies
were tal king about.” (T 2295-98, 2301, 2307-10, 2317-18, 2328).
Al cide had difficulty identifying the jurors giving only a
general seating location; she had trouble with hair colors. At
one point she stated she knew the black juror, but could not
recall her nanme as she had not seen her in a long time. Alcide
of fered she knew the juror from an apartnent conplex where
Al ci de drove a bus, but then retracted it. She first told Boyd
of the incident a few nights ago when he tel ephoned. Al ci de
expl ained the five week delay was because she did not want to
say anything in front of Boyd' s nother, and was trying to have
Boyd call her, but they m ssed each other. She did not tel
Boyd in court because the judge had excused the gallery, but
when rem nded the judge keeps the gallery in place until the

jury leaves, Alcide replied “exactly. But | did not conme up to

himduring that tinme.” She then fell back to the explanation
she had been trying to have him call, but they m ssed each
ot her. Eventually, Boyd tel ephoned via a conference call with

anot her woman. Al cide did not get a name, but later said it my
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have been “Msely.” The call was sonetinme between the 8th and
10t h of March. She noted it would be on her Caller-1D. (T 2298-
2300, 2303-06, 2310-13).

Respondi ng t o questi ons about the six paragraphs chal | engi ng
the State’ s evidence, Alcide claimed she could not renenber what
was witten without reading it. She maintained she |istened to
the prosecutor and wote in the note? the things he said which
guestioned the State's evidence. (T 2314, 2319-23). The
exchange between the prosecutor and Alcide is telling.

Q This sounds like the stuff that M. Boyd said

A No, it canme out of your nouth. M . Boyd
didn’t even know I was thinking |ike that and | tal ked
to him | haven’t seen Lucious since 1990. W have

not spoken. Have not tal ked. Okay. Until he tal ked
to me the other night. And | brought himall this
stuff to himthat | pay attention to what you were
sayi ng. He was shocked.

Q Rght. 1Isn't this all the stuff | heard M.
Boyd argue to the jury?

A. Because he read the letter fromwhat | wote.3

2She claimed she wote the note when the prosecutor said
these things, but did not give it to Boyd’ s brother until “court
today.” She conpl ained she kept telling Boyd to call and he
said he woul d. Later, she said she was asking Boyd’' s brother to
have Boyd call. (T 2315-16). MWhen defense counsel objected to

questioni ng Al ci de about the first six paragraphs, the objection

was overruled because the issue before the court involved
Alcide's credibility (T 2321).

SEarlier, she said she gave Boyd the note that day (2315).
14



Q And you thought that would help him didn't

you?

A. No, | didn"t. ... 1 just wanted himto know
what | wote, how I felt and what | heard in the
bat hroom and we was very, very shocked because that'’'s
the first | talked to Lucious. | didn’t want nothing

to interfere with the trial.
(T 2323-25).

VWhen defense counsel voiced concern at a civilian wtness
being interrogated by the court w thout counsel. The judge
not ed:

My primary focus is M. Boyd s rights and preservation

of the integrity of this trial. M. Alcide is really

not of great concern to ne, and | don’'t mean to say

this in a callous way, and | amcertainly not going to

trounce her rights w thout the benefit of counsel.
(T 2330). The judge wi shed for guidance from counsel after he
had an opportunity to confer with Boyd (T 2332-34). Follow ng
a recess, the State reported a check of NCIC and the Clerk’s
conputer revealed Alcide had been before another judge that
morning for a termnation of felony probation. It was the
Court’s concl usion:

In reflecting on the information, the source of the

information, the circunstances of the information,
respectfully the Court is going to deny the

defendant’s nmotion for mnmistrial. We are going to
proceed to present this case to the jury panel and
then we will followup, if you will, with Ms. Alcide

at the conclusion of the jury’'s decision.
(T 2339). When chal l enged by Boyd, the court stated “I would
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make a finding that the evidence that has been presented to this
Court does not rise to a level that | would even make the
inquiry to the menbers of this jury panel.” (T 2342-43).

Following the jury' s sentencing recomendati on, the court
inquired of the jury whether the jurors coul d:

assure us that at no time during any nonent since
you have been seated as a juror since the beginning of
this trial, have you discussed this matter with any
third persons, whether it be at home, whether it woul d
be at the office, whether it would be in the hallway,
whether it would be in the restroom whether it would
be in the Burger King, or any place in this
courthouse, you have not discussed these matters with
anyone nor have you seen, listened, viewed, heard
anyt hi ng about this case other than what transpired in
this courtroomin your presence.

(T 2395) (enphasis supplied). This was the same type of inquiry
the court made each time the jury reconvened. For exanple, on
January 23, 2002 the court inquired:

| would again |ike to ask by nods of your heads,
can all of you assure that you have not discussed any
matters related to this case with anyone since we
parted conpany yesterday afternoon?

can all of you assure us that you have not seen,
heard, |istened, viewed anything regarding the State
versus Lucious Boyd should there had (sic) been
anything in the media presentation, again since we
parted conpany yesterday?

(T 1670-71). Conpar abl e questions were asked on January 8

(second day of testinony), January 28 (prior to Boyd's qguilt
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phase testinmony), January 29, (before closing argunments and
sequestration), and on March 11 (day before Alcide s note) (T

616- 18 1804- 05, 1932-33; ST 429-30). On January 30, just before

del i berations, the judge asked: “Can all of you assure us that

none of you have discussed any matters w th anyone incl uding
anongst yourselves outside our presence when we adjourned
yesterday evening?” and “can you assure us that you ve seen
not hing or heard nothing or listened to anything about this
case?” (T 2081).

A verdict may not be inmpeached by juror conduct which

i nheres in the verdict. Johnson v. State, 593 So.2d 206, 210

(Fla. 1992). “[J]uror interviews are not perm ssi bl e unless the
novi ng party has nmade sworn allegations that, if true, would
require the court to order a newtrial because the all eged error
was so fundamental and prejudicial as to vitiate the entire

proceedi ng. Kearse v. State, 770 So.2d 1119, 1127-28 (Fla

2000) . VWile reading news articles about the case does not
inhere in the verdict and is subject to inquiry, Baptist

Hospital v. Maler, 579 So.2d 97, 100 (Fla. 1991), the scope of

that inquiry is within the court’s sound discretion. Resolution
of conflicting evidence is a function of the court’s fact
finding responsibilities which will not be overturned unless

unsupported by the evidence. Marshall v. State, 854 So.2d 1235,
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1242 (Fla. 2003) (remanding for linmted evidentiary hearing to
attenpt to obtain identity of female juror who spoke to affiant
and to interviewthat juror and conduct further inquiries “only
if the court determ nes that there is a reasonable probability

of juror m sconduct.”); Kelly v. State, 569 So.2d 754, 762 (Fla

1990) (affirmng finding of no juror msconduct based upon
resolution of conflicting evidence); Gonzalez, 511 So.2d at 701
(recogni zi ng judge has discretion in determ ning howto respond

to claimof juror msconduct); United State v. Ransey, 726 F.2d

601, 604 (10th Cir 1984) (recognizing before juror interviews
are required, there mnust be finding allegation is not
frivol ous).

Al t hough a postconviction case, Marshall is instructive.

I n considering clainms of juror m sconduct, a court
must initially determ ne whether the facts all eged are
matters that inhere in the verdict and are subjective
in nature, or are extrinsic to the verdict and
obj ective. ... However, jurors nmay testify as to
"overt acts which mght have prejudicially affected
the jury in reaching their own verdict.".

Marshall, 854 So.2d at 1240 (footnote and citation omtted).

Resol ving this issue, this Court considered State v. Santi ago,
245 Conn. 301, 715 A.2d 1 (1998) and quoted from Chief Justice
Cal | ahan’s concurring in part and dissenting in part opinion:

In Brown, we concluded that "[t]he nore obviously
serious and credible the allegations, the nore
extensive an inquiry is required; frivolous or
incredi ble allegations nmay be di sposed of summarily.”

18



ld. An allegation of racial bias is perhaps the nost
serious of juror m sconduct allegations. Pursuant to
the rule adopted in Brown, the trial court always w ||
be obliged to conduct an inquiry.... Once the
all egation is found to be frivolous or incredible,
however, there is no conpelling reason to engage in a
full evidentiary hearing.

Every case i s unique, however, and nust be vi ewed
individually. It is for this reason that, in Brown, we
left the form and scope of the inquiry to the
di scretion of the trial court. In light of all of the
evidence presented in this case, the trial court's
inquiry was adequate because the court found the
source of the allegations unbelievable and thus did
not abuse its discretion in halting the inquiry when
it di d. The maj ority opi ni on di scount s any
consideration of factors that weigh in favor of the
state, and instead tips the balance wholly in favor of
t he defendant, irrespective of the unbelievability of
the allegations or the harmthat m ght result from an
unnecessary recall of the jurors.

: Moreover, the finality of judgnments and the
legitimte expectation of jurors t hat their
deli berations will be private and that they will not
unjustly be nmade to defend agai nst basel ess charges or
have their integrity inpugned, weigh in favor of not
continuing the investigation when the source of the
al l egation is conpletely discredited by the trier of
fact. To give credence to [the juror's] neritless
allegations in this case by establishing a per se rule
that arbitrarily mandates a full evidentiary inquiry
into the nost basel ess of assertions deneans, rather
t han enhances, our notions of justice. [State V.
Santiago, 715 A 2d 1] at 26-27.

Marshal |, 854 So.2d at 1244. The case was remanded for
limted inquiry, one which could be expanded only if the court
finds “a reasonable probability of juror msconduct.” |d. at
1253.
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The record refl ects the court conducted a sufficient inquiry
to establish there was no reasonabl e probability of m sconduct.
The judge knew the jurors would not be using a public restroom
because when they arrived in the norning they are taken by
deputies to the jury room where they remai ned. Also, when the
jurors were released for recesses, the court held the gallery
spectators until the jurors had cleared the area. The daily
guestioni ng of jurors about outside influence never reveal ed any
m sconduct . It is upon this backdrop Alcide s allegation was
addr essed.

| nvestigating the issue, the court questioned its deputies
and determ ned the appropriate procedures were followed. After
the extensive exam nation of Alcide, which showed her ever
evol ving answers and cl ear bias, the court | earned she had been
rel eased from a felony probation just that day. The court
denied the mstrial based upon “the information, the source of
the information, [and] the circunstances of the information” (T
2339). The court found: “the evidence that has been presented
to this Court does not rise to a level that I would even nmake
the inquiry to the nenbers of this jury panel.” (T 2342-43).
Clearly, the court conducted a sufficient inquiry, found Alcide
not credi ble and determ ned no invasive inquiry of the jurors

was necessary before penalty phase deliberations. Nonetheless,
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|ater the jurors were asked as a group whether they had any
out si de contact or discussions about the case or whether they
read nmedi a accounts, including in the restroom All replied in
the negative. Based upon Marshall, the court’s inquiry was
ext ensi ve enough to determ ne the nature of the all egations and
to assess them for what they were, a msguided, frivolous
attenmpt to cast aspersions on the jurors in hopes of helping a
long tinme friend.

It is Boyd's contention the court’s failure to question the
jurors requires Alcide’ s allegations be taken as true. (IB 24
n.3). However, Alcide s allegations were controverted not only
by the court deputies’, but by the court’s know edge of how t he

jury was handl ed, the daily juror acknow edgnents of no outside

contact, and Alcide’s own neanderings in testinony and
recol | ections. It is within the province of the court to
determne witness credibility. G ven these conflicts, the

court’s finding nmust be affirned.

Boyd points to Gonzal ez, 511 So.2d at 700 and Henderson v.

Dade County School Bd., 734 So.2d 549, 549-50 (Fla. 3d DCA 1999)

to suggest interviews were required. Yet, in Gonzalez, unlike
here, the all egation of m sconduct was nore credible com ng from
a fellow juror. Gonzalez, 511 So.2d at 701. In Hernandez, the

al l egati on was brought by an officer of the court and of
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sufficient weight to re-instruct the jury. It was the renedy,
mere re-instruction wthout jury questioning, which was
insufficient. Conversely, in Boyd' s case, the judge found the
al l egati on not credible. Upon this, the inquiry should end.
Marshall, 854 So.2d at 1244, 1253.

Nei t her Cappadona v. State, 495 So. 2d 1207 (Fla. 4th DCA

1986) nor Weber v. State, 501 So. 2d 1379 (Fla. 3d DCA 1987) are

di spositive. Both involve cases where the court found the
all egations that the jurors |learned the defendants had been
convicted previously, but were being retried. Again, the
instant matter is different.* The information did not involve
know edge of a prior conviction on the instant charges,
predeterm nation of guilt, or truthful allegations. The
guestion to be resolved here was whether the court abused its
di scretion in rejecting the non-credible allegations by Alcide
after a thorough inquiry, not the appropriateness of renmedy
applied after a finding of m sconduct.

The facts in Keen v. State, 639 So. 2d 597 (Fla. 1994) and

Wlding v. State, 674 So. 2d 114 (Fla. 1996) distinguish them

from Boyd' s case. In Keen, there was uncontroverted evidence

‘Al cide’s allegation is not one of a predeterm nation of
guilt, but nerely where Boyd had been acquitted previously. Her
cl aim was not believable based upon the facts she all eged and
bi as she showed.
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that inproper materials were in the jury room and had been read
during deliberations. In WIding, the jurors were concerned the
def endant had their personal information and would exact
revenge. Both allegations came fromcredi ble sources. |n Keen
it was counsel who saw i nproper material gave themto the court
and it was a disinterested third party, assistant clerk in
W | di ng. Such is not the situation here. I nstead, a non-
credible, friend of Boyd's cane forward about overhearing jurors
di scussing a news article in a |location where the jurors would
not frequent. G ven that the inpossibility of the account and
bias of the witness, there was no basis to require intrusive
juror questioning.

This Court should find the court exercised its discretion
properly in resolving the veracity of the allegations. Where
t he all egati ons of mi sconduct are not credible, and in this case
are proven untrue, there is no basis for a mstrial. As

provided in Smith v. State, 866 So.2d 51, 58-59 (Fla. 2004),

“[aln order granting mstrial is required only when the error
upon which it rests is so prejudicial as to vitiate the entire

trial, Overton v. State, 801 So.2d 877, 898 (Fla.2001), nmeking

a mstrial necessary to ensure that the defendant receives a

fair trial, [Cole v. State, 701 So.2d 845, 853 (Fla. 1997)]."

There is nothing in this record to suggest there was anything so
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prejudicial as to vitiate the entire trial. The denial of the
m strial was proper
| SSUE 2
BOYD s CONTENTI ON THAT THE STATE COWM TTED A
BRADY VI OLATI ON BY DESTROYI NG EXCULPATORY
FI NGERPRINT REPORTS IS WTHOUT MERIT
(restated).

Boyd contends the State coomitted a Brady v. Maryl and, 373

U.S. 83 (1963) violation by destroying an excul patory conputer
print-out fromthe Automated Fingerprint ldentification System
(“AFI'S") and the court erred by denying the defense request to
ei ther re-produce the AFIS print-out or strike the testinony of
the fingerprint exam ner, Thomas Mesi ck. Al ternatively, Boyd

contends the court failed to conduct a proper Richardson v.

State, 246 So.2d 771 (Fla. 1971) inquiry upon notification of a
di scovery violation. This Court will find that the trial court
properly deni ed the defense request, finding neither a Brady nor

Ri chardson vi ol ati on.

The standard of appellate review for a Brady claimis that
deference is afforded to the court’s factual findings as |ong as
t hey are supported by conpetent, substantial evidence, while the
application of the law to the facts is reviewed de novo. See

Li ght bourne v. State, 841 So.2d 431, 437-38 (Fla. 2003);

St ephens v. State, 748 So.2d 1028, 1031-32 (Fla. 1999); Rogers
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v. State, 782 So.2d 373 (Fla. 2001). The standard of review for

a Richardson violation is whether the <court abused its

di scretion in determning if a violation occurred and if so,
whet her it was inadvertent, and not prejudicial to the defense

preparation. Pender v. State, 700 So. 2d 664 (Fla. 1997)

(opining “where a trial court rules that no discovery violation
occurred, the reviewi ng court nmust first determ ne whether the
trial court abused its discretion”).

The al |l eged Brady or Richardson violation arose during the

testimony of Thomas Mesick (“Mesick”), a latent print exam ner
for 15 years, who works for the Broward County Sheriff’'s Office
Latent Fingerprint Unit, and was the exam ner here. Mesi ck
testified he received latent fingerprint lifts from Detective
Suchonel and attenpted to match themto known standards, w thout
success (T 1509-11). Mesick was allowed to use digital inmaging
enhancement on two of the lifts and conpared themto the prints
from Lewis and her son, Zeffrey (“Zeffrey”). The enhancenent
mar ked 7A matched the left mddle finger of Lewis and the one
mar ked 2B matched Zeffrey’'s right thunb. Those prints could
bel ong to no one other than Lewis and Zeffrey (T 1511-13, 1515-
16) .

On cross-exam nation, Mesick explained AFIS is a program

t hat checks fingerprint Iifts agai nst a database of known prints
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in Florida and produces a listing of possible nmatches. He
visually conpares the lifts against the possible matches on the
conputer screen. Mesick ran the first set of digitally enhanced
prints through AFIS and received a nunber of conparisons (he
does not know how many) but was not able to make an
identification; none of themmatched. He was given a second set
of digitally enhanced prints which he did not run through AFIS.
I nstead, he conpared themw th the 28 sets of prints collected
inthe case and matched one to Lewis and one to Zeffrey (T 1517,
1519-23, 1528, 1533).

Def ense counsel argued there was a Brady viol ati on because
he was not given the AFIS print-out of possible matches for the
first set of digital enhancenments (T 1529). He asked that the
AFI'S report be re-run or Mesick’'s testinmony be stricken.
Qutside the jury’'s presence, Mesick explained that when he runs
an AFI S search, it produces a |list of possible matches which he
views on the conputer screen. AFI'S gives a print-out of the
possi bl e matches and a nunerical potential for them to match.
He reported discarding the print-out because no identification
was nade which was consistent with office practice. Mesi ck
stated that if he re-ran the sanme print through AFIS today, he
woul d not get the same |list of possibilities due to the addition

of new prints to the system (T 1531, 1534-37).
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The court denied the notion to re-run the AFI S search of the
first set of digitally enhanced prints and to strike Mesick’'s
testimony, reasoning there was no “reasonable possibility [of]
generat[ing] the information today. The court noted that a
print-out produced today would have different information then
one produced two-three years earlier based on the entry of new
prints into the systemduring that tinme. The court noted there
was open discovery until speedy trial was filed and it had not
been provided any nmaterial or information that would be
detrinental or prejudicial to the defense. The court further
concluded that no Brady material existed because the materi al
that was generated previously could not be recaptured today (T
1547-49).

The court correctly denied the request to re-run the AFIS
search or to strike Mesick’s testinmony. To establish a Brady
violation, the defendant nust allege specific facts that, if

accepted as true, establish a prima facie case that:?®

5ln Strickler v. Greene, 527 U. S. 263 (1999), the Suprene
Court stated there are three elenments of a true Brady viol ation:

[1] The evidence at issue nust be favorable to the
accused, either because it is excul patory, or because
it is inpeaching; [2] that evidence nust have been
suppressed by the State, either wllfully or
i nadvertently; and [3] prejudice nust have ensued.

Strickler, 119 S.Ct. at 1948.
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(1) that the Government possessed evidence favorabl e
to the defendant (including inpeachment evidence);
(2) that the defendant does not possess the evidence
nor could he obtain it hinself with any reasonable

di | i gence; (3) that the prosecution suppressed the
favorabl e evi dence; and (4) that had the evidence
been disclosed to the defense, a reasonable

probability exists that the outcone of the proceedi ngs
woul d have been different.

Hegwood v. State, 575 So.2d 170, 172 (Fla. 1991) (quoting United

States v. Meros, 866 F.2d 1304, 1308 (11th Cir. 1989)). See,

Strickler v. Greene, 119 S.Ct. 1936, 1948 (1999); High v. Head,

209 F. 3d 1257, 1265 (11th Cir. 2000); US. v. Starrett, 55 F.3d

1525, 1555 (11th Cir. 1995); Jones v. State, 709 So.2d 512, 519
(Fla. 1998). When pleading a Brady claim a defendant nust show
counsel did not possess the evidence, could not have obtained it
with due diligence, and that the prosecution suppressed the
favorabl e, material evidence. Evidence has not been suppressed,
and thus, there is no Brady violation where the information is
accessible equally to the defense and state, or where the

defense either had it or could have obtained it through use of

It is clear the two standards are the sane. See Occhicone v.
State, 768 So. 2d 1037, 1042 (Fla. 2000)(reasoning “[a]lthough
the ‘due diligence" requirenent is absent from the Suprene
Court's nmost recent fornulation of the Brady test, it continues
to followthat a Brady claimcannot stand if a defendant knew of
the evidence allegedly withheld or had possession of it, sinply
because t he evi dence cannot then be found to have been withhel d
fromthe defendant.”); High v. Head, 209 F.3d 1257 (11th Cir.
2000) (finding Strickler did not abandoned due diligence
requi rement of Brady); Way v. State, 760 So. 2d 903 (Fla. 2000).
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due diligence. Freeman v. State, 761 So.2d 1055, 1061-62 (Fla.

2000); Provenzano v, State, 616 So.2d 428, 430 (Fla. 1993).

Further, to satisfy prejudi ce under Brady, a defendant nust

show the evidence was excul patory and material. Way v. State,

630 So.2d 177, 178 (Fla. 1993). Evidence is material "if there
is a reasonable probability that, had the evidence been
di scl osed to the defense, the result of the proceeding would

have been different." United States v. Bagley, 473 U S. 667, 682

(1985). "A 'reasonable probability' is a probability sufficient
to underm ne confidence in the outconme."” 1d. Prejudice is
nmeasured by determ ning whether "the favorable evidence coul d
reasonably be taken to put the whole case in such a different

light as to underm ne confidence in the verdict." Kyles v.

Witley, 514 U S. 419, 435 (1995). “As noted by the United
States Supreme Court, ‘[t]he mere possibility that an item of

undi scl osed i nformati on m ght have hel ped the defense, or m ght
have affected the outcone of the trial, does not establish

"materiality' in the constitutional sense.’”" Gorham v. State,

521 So.2d 1067, 1069 (Fla. 1988) (quoting U.S. v. Agurs, 427
U.S. 97, 109-10 (1976)).

Boyd has failed to establish a Brady violation. First, he
has failed to establish that the print-out was evidence

favorable to him i.e., that it was either exculpatory or

29



i npeaching. To the contrary, the undi sputed evidence shows t hat
the print-out was not favorable to Boyd. It is inportant to
remenber that the print-out at issue involved the first set of
digitally enhanced fingerprints, not used to make a match.
Mesick testified the clarity of the first set was poor and no
identifications could be made fromthem It is clear the print-
out did not contain favorable or excul patory evidence. The
fingerprints that were adnmitted into evidence, i.e., the matches
to Lewis and Zeffrey, are from the second set of digitally

enhanced fingerprints, which were never run through AFIS. See

Tonpkins v. State, 2003 W 22304578 (Fla. 2003)(finding police
report regarding investigation into disappearance of nurder
victims friend was not excul patory Brady evi dence, even though
it mentioned nurder victims nane and provi ded name of possible
suspect in disappearance, because there was no indication in
report that victimhad contact with possible suspect).

Second, Boyd failed to establish he did not know about the

AFI'S print-out or could not have obtained it with reasonable

di | i gence. It was defense counsel who first raised the
exi stence of a conputer print-out, on cross-exanm nation,
denonstrating his knowl edge of its existence. Further, it is

cl ear the defense had the opportunity to depose Mesick pre-tri al

and coul d have inquired about the print-out, but chose not to.
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See Haliburton v. Crosby, 342 F.3d 1233, 1239 (11th Cir.
2003) (rejecting Brady claimthat State wi thheld fingerprint test
results on knife used in separate attack that was nolle prossed
six years before, reasoning State had open files policy and
def endant coul d have requested file and obtained results).

Third, it is clear the destruction of this evidence was
i nadvertent and not willful. There was nothing excul patory, in
fact nothing of value, about the AFIS run.

Fourth, Boyd has failed to establish prejudice. The print-
out was not material because there is no reasonable probability
t he outconme of the proceedi ngs woul d have been different had it

been disclosed. See Squires v. Dugger, 794 F.Supp. 1568 (M D.

Fla. 1992)(rejecting Brady claim based on wi thheld fingerprint
reports fromlifts found at crime scene on ground reports were
not material as they would not have produced an acquittal;
defense elicited fromfingerprint expert that none of the prints
mat ched def endant).

It is undisputed the print-out involved the first set of
digitally enhanced lifts which were of poor clarity and from
whi ch no identifications or matches were made. Further, none of
those prints were admtted into evidence; it was the second set
of digitally enhanced lifts that were admitted into evidence.

Because the print-out did not produce any matches and because
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none of those prints were adnmtted into evidence, there was no
reasonabl e probability that the result of the proceeding would
have been different had it been disclosed. The print-out has no
effect on the evidence presented in this case and Boyd has

failed to establish a Brady violation.® See Guzman v. State, 2003

WL 22722404 (Fla. Nov. 20, 2003) (rejecting Brady clai mbased on
non-di scl osure of $500 reward received by State w tness for
testinony against Guzman because there was no reasonable

probability the result of the proceeding would have been

different had information been disclosed); Allen v. State, 854
So.2d 1255, 1260 (Fla. 2003) (rejecting Brady claim based on

non-di sclosure of hair analysis done on two hairs found on

°®Even if this claim were analyzed as one involving the
failure to preserve potentially useful evidence, Boyd has failed
to establish a denial of due process. In Arizona v. Youngbl ood,
109 S.Ct. 333 (1988), the Suprenme Court held that the State’'s
failure to preserve senen sanples and clothing did not violate
t he Due Process Clause of the Fourteenth Amendnent because the
def endant coul d not show “bad faith” on the State’s part. Under
Youngbl ood, bad faith exists only when police intentionally
destroy evidence they believe woul d exonerate a defendant. See
Guzman 2003 WL 22722404 (rejecting due process claimfor failure
to preserve evidence); State v. King, 808 So.2d 1237, 1242 (Fl a.
2002) (hol di ng defendant failed to show bad faith by State in
destroying hair and tissue evidence, in part, because defendant
failed to show police made conscious effort to prevent defense
from securing evidence); Merck v. State, 664 So.2d 939, 942
(Fla. 1995)(holding defendant failed to show bad faith in
detective’'s failure to preserve pair of pants because he
bel i eved pants did not have evidentiary value). There was no
due process violation here because the police did not
intentionally destroy evidence they believed would exonerate
Boyd.
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victims hand as confidence in verdict was not undermnm ned
because al t hough hairs did not match def endant, victimcould not
be excluded as source).

Mor eover, the court conducted a proper Richardson inquiry

in this case, essentially determ ning the discovery violation
was not substantial and that no prejudice was suffered by the
def ense. Initially, the State argues Boyd has failed to

preserve the al |l eged i nadequate Ri chardson inquiry for appellate

review. It is well-established that in order for an issue to be
preserved for appeal, it "nust be presented to the |ower court
and the specific | egal argument or ground to be argued on appeal
must be part of that presentation if it is to be considered

preserved." Archer v. State, 613 So.2d 446 (Fla. 1993), quoting

Tillman v. State, 471 So.2d 32, 35 (Fla. 1985). See Hines v.

State, 425 So.2d 589 (Fla. 3d DCA 1982); Steinhorst v. State,

412 So.2d 332, 338 (Fla. 1982) (holding in order for issue to be
cogni zabl e on appeal, it nust be specific contention asserted

bel ow as ground for objection); Castor v. State, 365 So.2d 701,

703 (Fla. 1978) (noting objection nust be sufficiently specific
to apprize judge of putative error). Here, Boyd argued only

there was a Brady violation; he failed to argue a Richardson

vi ol ati on. Boyd cannot conplain for the first tinme on appeal

the court conducted an i nadequate Richardson inquiry.
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Assuni ng arguendo this Court finds the i ssue preserved, the
court conducted an adequate hearing in accordance wth

Ri chardson considering whether the discovery violation was

i nadvertent or willful, whether it was trivial or substantial,
and whether it affected Boyd's ability to prepare his case

Ri chardson, 246 So.2d at 775. The court had broad di scretion in

determ ning whether the defendant was prejudiced and in
determ ni ng what neasure would best remedy the situation. See

State v. Tascarella, 586 So.2d 154, 157 (Fla. 1991); Lowery V.

State, 610 So.2d 657, 659 (Fla. 1st DCA 1993); Poe v. State, 431
So. 2d 266, 268 (Fla. 5th DCA 1989). The court has discretion to
det erm ne whet her a di scovery violation would result in harmor

prejudice to the defendant. See Barrett v. State, 649 So.2d 219,

222 (Fla. 1994); Booker v. State, 514 So.2d 1079, 1085 (Fla.

1987) (defining “abuse of discretion” -- discretion is abused
only where no reasonable man coul d take vi ew adopted by judge).
Because the court did not abuse its discretion, this Court
shoul d not disturb that deci sion.

The court nmade inplicit findings that any discovery
violation was inadvertent, trivial and explicitly found that it
did not prejudice the defense (T 1547-48). Finally, even if

this Court determ nes the Richardson hearing was i nadequate, it

is well-established a failure to conduct a proper Richardson
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hearing does not constitute per se reversible error and is

subject to the harm ess error test. State v Schopp, 653 So.2d

1016, 1019 (Fla. 1995). In determ ni ng whether a Richardson

violation is harnl ess:

the appellate court nust consider whether there is a
reasonabl e possibility that the discovery violation
procedurally prejudiced the defense. As used in this
context, the defense is procedurally prejudiced if
there is a reasonabl e possibility that the defendant's
trial preparation or strategy would have been
materially different had the violation not occurred.
Trial preparation or strategy should be considered
materially different if it reasonably could have

benefitted t he def endant . I n maki ng this
determ nation every concei vabl e course of action nust
be consi dered. If the reviewing court finds that

there is a reasonable possibility that the di scovery

viol ation prejudiced the defense or if the record is

insufficient to determne that the defense was not

materially affected, the error nust be considered
harnful. In other words, only if the appellate court

can say beyond a reasonabl e doubt that the defense was

not procedurally prejudiced by the di scovery violation

can the error be considered harm ess.

Schopp, at 1020-21.

Applying that analysis here, it is clear any error was
harm ess. It cannot be argued seriously that Boyd's trial
preparation or strategy would have been materially different if
he had the AFIS print-out. The print-out did not contain any
mat ches and the prints used were of poor clarity. Moreover, it

woul d not have negated the inpact of the prints that were

introduced into evidence, from the second digitally enhanced
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set.
The cases relied upon by Boyd do not entitle himto relief
as they involve instances where the court either failed

conpletely to conduct a Richardson hearing, see Donahue V.

State, 464 So.2d 609 (Fla. 1985) (finding per se error in

failure to conduct Richardson hearing); State v. Evans, 770

So.2d 1174 (Fla. 2000), failed to conduct an adequate one, see

Blatch v. State, 495 So.2d 1203 (Fla. 4th DCA 1986), there was

no prejudice or any error found harm ess, see Wiites v. State,

730 So.2d 762, 764 (Fla. 5'" DCA 1999) (holding State’'s failure to
di sclose ballistics report did not prejudice defendant); Cox V.
State, 819 So.2d 705 (Fla. 2002) (holding inadvertent discovery
violation by failing to disclose defendant’s statenent to

i nvestigator, "I heard you found a weapon," was harm ess and di d

not procedurally prejudice defendant), or where no Richardson

viol ation was found, see Pagan v. State, 830 So.2d 792, 812

(Flla. 2002) (upholding finding of no Richardson violation after
inquiry and in abundance of caution allowi ng defense to depose
non-di scl osed witness before he testified). Based upon this,
affirmance i s required.

However, if this Court finds error, such is harnless under

State v. DiGuilio, 491 So.2d 1129, 1135 (Fla. 1986). The

evi dence produced was Boyd's DNA under Dacosta s nails, in her
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vagi na, on her thighs, and in a hair found on her chest. Boyd's
bite marks were found on her body. Her blood was in apartnent
#2 and a fiber found on her was the sane as those froma rug in
apartnment #2. Boyd di scarded Lewis’s bed, although she was
continuing to nake paynments on it. Tools simlar to those to
whi ch Boyd had access were mssing from Rev. Lloyd s van and
were consistent with the instrunments wused to inflict the
injuries. Boyd was identified in the van picking up Dacosta at
the Texaco station. A tire tread mark found on the sheet
covering her body was left by a tire consistent with those on
t he van. Failure to keep the AFIS print-out from a set of
prints not introduced into evidence is harm ess error beyond a
reasonabl e doubt .
| SSUE 3

THE MOTI ON FOR JUDGEMENT OF ACQUI TTAL WAS
DENI ED PROPERLY (restated)

Boyd contends the court erred in not granting judgnment of
acquittals for sexual battery, prenmedi tated nurder, and
ki dnapping (1B 31, 33, 35). It is the state’s position Boyd' s
i nstant challenge to the sexual battery charge is unpreserved as
he nerely chall enged the armed portion of that charge bel ow
Nonet hel ess, the court properly analyzed the evidence in favor
of the State, the non-noving party, and correctly found a prinma
facia case had been developed for arned kidnapping and
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premeditated nmurder. Likewi se, the Court accepted the State’s
concession that there was no evidence of a weapon being used
during the sexual battery, and set the charge at sexual battery.
This Court should affirm

In Pagan v. State, 830 So.2d 792, 803 (Fla. 2002), this

Court discussed the standard of review applicable here:

In reviewing a notion for judgnent of acquittal,
a de novo standard of review applies. ... Generally,
an appellate court will not reverse a conviction which
is supported by conpetent, substantial evidence.
If, after viewing the evidence in the Ilight nost
favorable to the State, a rational trier of fact could
find the existence of the elenments of the crine beyond
a reasonable doubt, sufficient evidence exists to
sustain a conviction. ... However, if the State's
evidence is wholly circunstantial, not only nust there
be sufficient evidence establishing each elenment of
the offense, but the evidence nust also exclude the
defendant's reasonabl e hypothesis of innocence.
Because the evidence in this case was both direct and
circunstantial, it is unnecessary to apply the speci al
standard of review applicable to circunstanti al
evi dence cases.

Pagan, 830 So.2d at 803 (citations omtted). See Conde v.

St at e, 860 So.2d 930, 943 (Fla. 2003) (noting where State
produced direct evidence, court's determ nation will be affirnmed
if record contains conpetent, substantial evidence to support

ruling); Crunp v. State, 622 So.2d 963, 971 (Fla. 1993).

Boyd cites cases discussing the standard of review for a
circunstantial evidence case. However, as noted in Pagan, such

is not the appropriate standard to be used here as the State
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presented direct evidence along with circunstanti al evidence of
guilt. Boyd s defense was allegations of planting of evidence
because he was not at the Texaco station, he did not know nor
had he seen Dacosta before, and he did not kidnap, rape, or kil

her. The State presented Harris who identified Boyd as bei ng at
the gas station with Dacosta and stating he was going to help
her (T 548-53). Also presented was testinony establishing the
chain of custody of each itemcollected and the inability of the
police to put Dacosta s blood under the bedroom carpet and
within apartnment #2. Hence, direct evidence was presented in
the form of Boyd' s contact with Dacosta just prior to her
di sappearance as well as proof the State did not plant evidence.

The circunmstantial evidence standard announced in Johnson V.

State, 863 So.2d 271 (Fla. 2003); Darling v. State, 808 So.2d

145 (Fla. 2002); and Francis v. State, 808 So.2d 110 (Fla. 2001)

does not apply.

VWhen a defendant seeks a judgnment of acquittal, he "admts
not only the facts stated in the evidence adduced, but also
admts every conclusion favorable to the adverse party that a
jury mght fairly and reasonably infer fromthe evidence." Lynch
v. State, 293 So.2d 44, 45 (Fla. 1974). Further:

The courts should not grant a motion for judgnment of

acquittal unless the evidence is such that no view

which the jury may lawfully take of it favorable to

t he opposite party can be sustained under the |aw.
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VWhere there is room for a difference of opinion
bet ween reasonable nen as to the proof of facts from
which the ultimte fact is sought to be established,
or where there is roomfor such differences as to the
i nference which m ght be drawn from conceded facts,
the Court should submt the case to the jury for their
finding, as it is their conclusion, in such cases,
t hat should prevail and not primarily the views of the
judge. The credibility and probative force of
conflicting testinmony should not be determ ned on a
nmotion for judgnment of acquittal.

Lynch, 293 So.2d at 45.

Sexual Battery - Boyd argues that the judgnment of acquittal

shoul d have been granted on the sexual battery charge. Such

i ssue has not been preserved for appeal. Steinhorst, 412 So. 2d

at 338 (hol ding except for fundanental error, an issue wll not
be consi dered on appeal unless it was presented to | ower court;
to be cognizable, “it nmust be the specific contention asserted
as |l egal ground for the objection, exception, or notion bel ow’).
Bel ow, counsel argued against only the “armed” portion of the
sexual battery (T 1772). Consequently, this challenge is
unpreserved.

Assunmi ng arguendo the nerits are reached, relief is not
war r ant ed. Under section 794.011, Florida Statutes, sexual
battery “nmeans oral, anal, or vaginal penetration by, or union
with, the sexual organ of another or the anal or vaginal
penetration of another by any other object....” The State under

section 794.011(5) had to prove that the victimwas 12 years of

40



age or older and that the sexual battery was w thout the
victim s consent.

Boyd offers that the evidence could have been interpreted
as being a consensual encounter and tries to distinguish

Carpenter v. State, 785 So.2d 1182 (Fla. 2001) and Darling v.

State, 808 So.2d 145 (Fla 2002) on the basis the affirmance of
sexual battery was due to stronger evidence. (1B 32). However,
such is unavailing, and in fact, supports a finding of sexua
battery in this case.

Here, the State presented evidence which established that
Dacosta was 21 years old, that Boyd's senen was found in her
vagi na and on her right and left inner thighs, and that Boyd had
not provided a spermsanple to the police. The bruising to the
vagi nal area was consistent with either non-consensual or
consensual intercourse. Dacosta had bite marks on her armwhich
were inflicted by Boyd, had defensive wounds on her arnms and
hands, and had 36 non-penetrating wounds to her chest, arms, and
head inflicted by a tool consistent with a Torx screwdriver. (T
486, 764-69, 1580, 1629-31, 1844-45). Based upon this, there
was substantial conpetent evidence of sexual battery of a person
over 12. Any conflict in the evidence was an issue for the jury
to determ ne, hence, the court properly denied the notion for

judgnment of acquittal. Carpenter, 785 So.2d at 1186, 1195-96
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(finding sufficient evidence shown to prove sexual battery where
deceased had bruises to her body and head, but no defensive
wounds and nedi cal exam ner agreed it was nedically possible
vaginal injuries were result of consensual or non-consensual
sex).

Boyd clainms the intercourse could have been consensual and
the jury was left to speculate. (IB 32). Granted the nmedica
exam ner stated the vaginal injuries could have been inflicted
during consensual sex, but, the defense stipulated to the
medi cal exam ner’s conclusion the evidence was equally
consi stent with the encounter being non-consensual and Boyd told
the police he did not know Dacosta (T 764-65, 1346-47). As
such, it became a matter for the jury to determ ne whether the
evidence of Boyd s senmen in and on Dacosta, the antenortem
torture-like injuries and defensive wounds to the victim
inflicted before death, the vagi nal bruising, Boyd s DNA under
her fingernails,’” and his bite marks on her arnms constitute
sexual battery. G ven this, even if this Court reviews the
issue as a purely circunstantial evidence case, the subm ssion

of the evidence to the jury and its verdict of guilt are proper.

It nmust be renmenbered these crinmes occurred near Decenber
5, 1998 and Boyd was not arrested until March 26, 1999. There
shoul d be no concern raised fromany | ack of scratches noted on
Boyd.
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Washington v. State, 653 So.2d 362, 365-66 (Fla. 1994)
(affirm ng denial of judgement of acquittal on nurder and sexual
battery charges where evidence agai nst defendant included his
senmen and hair found at nurder scene, his possession of victins
wat ch, and proximty to victims hone).

Preneditation - In Conahan v. State, 844 So.2d 629, 635

(Fla. 2003), this Court stated:

"Premeditation is defined as 'nore than a nmere intent
to kill; it is a fully formed conscious purpose to
kiltl." ™ ... This purpose to kill nust exist for
sufficient time before the homcide "to permt
reflection as to the nature of the act to be commtted
and the probable result of that act.” .... However
premedi tation may al so "be formed in a noment and need
only exist '"for such tinme as will allowthe accused to
be conscious of the nature of the act he is about to
commt and the probable result of that act. .
Premedi tati on can be denonstrated by C|rcunstant|m
evidence. ... As this Court has stated:

Evi dence from which preneditation may be
inferred includes such matters as the nature
of the weapon used, the presence or absence
of adequat e provocati on, previous
difficulties between the parties, the manner
in which the hom cide was conm tted, and the
nat ure and manner of the wounds inflicted.

Conahan, 844 So.2d at 635 (citation omtted).

Pointing to Kirkland v. State, 684 So.2d 732 (Fla. 1996),

Terry v. State, 668 So.2d 954 (Fla. 1996) and Geen v. State,

715 So.2d 940 (Fla. 1998), Boyd clainms preneditati on was not

proven (I B 33-35). Each case is distinguishable. In Kirkland,
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t he defendant knew the victim displayed no ani nus toward her,
was "mldly retarded”" and had exhi bited/ possessed an intent to
kill before the hom cide. This Court, in Terry, found there was
no evidence of preneditation based upon the | ack of evidence of
how the shooting occurred. Terry, 668 So.2d at 964.
Premedi tation was rejected in G een because the def endant was of
exceedingly low intelligence, there was no evidence G een
possessed a knife, and there was nmerely an adm ssion the victim
“got crazy” after things were done to her and Green and his
friends killed her. G een, 715 So.2d at 944.

There is no evidence Boyd is of lowintelligence. While he
and Dacosta were strangers, the nurder took place in the
solitude of apartment #2 follow ng the kidnapping, rape, and
torture of Dacosta. Boyd took his time with her; he secreted
her to his hone, raped her, bit her, used a Torx screwdriver to
inflict 36 non-fatal, non-penetrati ng wounds to her head, chest,
and arns, then used that sane screwdriver to stab through her
skul | and penetrate her brain. This was the single, fata
wound. Clearly, Boyd was capable of inflicting superficial
wounds when desired and had tinme to reflect on his decision to
kill before using sufficient force to stab a blunt screwdriver
t hrough a grown woman’s skull and into her brain. The severity

and location of the fatal wound support a finding of
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premeditation. See Mrrison v. State, 818 So.2d 432, 452 (Fla.
2002) (finding two stab wounds to throat show prenmeditation);

Jinmenez v. State, 703 So.2d 437, 440 (Fla. 1997) (finding use of

knife to stab victim nmultiple tinmes in vital organs is

premeditation); Crawford v. State, 146 Fla. 729, 1 So.2d 713

(Fla. 1941) (finding single stab wound through skull into brain
sufficient to prove preneditation).

However, should this Court agree preneditation was not
shown, such is not fatal to the conviction. Boyd was charged
with preneditated nurder and felony nmurder, and the judge

instructed on both theories (R6; T 2022-24). 1n Hess v. State,

794 So.2d 1249, 1261 (Fla. 2001) this Court reasoned:

The jury found appellant guilty of both first-degree
prenmeditated nurder and first- degree felony nurder.
Because we find sufficient evidence of felony nurder,
we need not address appellant's claimthat the tria
court erred in denying his notion for judgnment of
acquittal because the evidence was insufficient to
establish prenmeditation. See Brown v. State, 644 So. 2d
52, 53 (Fla. 1994) ("We need not reach this issue
[ preneditation], however, because there was anple
evi dence supporting first-degree nmurder under a fel ony
nmur der theory.").

Hess, 794 So.2d at 1261. Likew se here, the evidence supports
the convictions for sexual battery and kidnapping, thus, under
the rationale of Hess, it is of no nonment that the court did not
grant a judgnment of acquittal on the issue of preneditation.

Arnmed Ki dnappi ng - Boyd was charged and convicted of armed
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ki dnappi ng as defined in section 787.01(1)(a)(2) and/or (3) (R
7, 461). He argues his request for a judgnment of acquitta

shoul d have been granted because t he evi dence showed Dacosta got
into the van wllingly and the State failed to show
“confinenment, abduction or inprisonment except that incidental

to the comm ssion of the underlying crine.” (1B 37). It is also
Boyd’' s position this Court should find ki dnappi ng does not apply
where the confinenent, “is nerely incidental to the infliction
of bodily harm or terror.” (1B 41). Contrary to Boyd's
suggestion of error, the facts of this case establish arned
ki dnappi ng to acconplish a sexual battery and to inflict bodily
harmterrorize. The confinenment was not nerely incidental to
t he sexual battery nor was it incidental to the infliction of 36
non- penetrating stab and several bite wounds.

The confinenent started at sone point after Dacosta entered
Boyd’'s van at the Deefield Beach Texaco Station in northern
Broward County and ended at the tine after her death - when she
was di scovered, dunped at a western Broward County warehouse in
Cakl and Park. During her confinenment, Boyd failed to take
Dacosta to her car west of the Texaco station, but instead
secreted her to apartnent #2 east of the station and there
inflicted 36 torture-like stab wounds, bit her several tines,

and hit her in the head with a reciprocating saww th sufficient
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force to | eave a bruise of the sane size and shape of the face
pl ate of the saw. In the confines of the apartnent, out of the
public |light of the Texaco station, he sexually battered Dacosta
and caused her to bleed onto his bedroom rug, armoire, and
living room floor. Boyd’'s actions constitute “forcibly,
secretly, or by threat confining, abducting, or inprisoning
[ Dacosta] against her ... wll and w thout |awful authority,
with intent to commt or facilitate” the sexual battery and/or
to “inflict bodily harm upon or to terrorize” her. See section
787.01(a)(2) and (3).

In Faison v. State, 426 So.2d 963, 965 (Fla. 1983), this

Court was asked to determ ne when a “detention and confinenment”
are “nmerely incidental to and not materially different fromthe
detention necessarily involved in the course of the” felony,
which in Faison was a sexual battery. This Court recognized:
“[s]exual battery is a felony, so the issue is whether the
threats and force used to transport the victims, and their
subsequent detention, constitute a separate crinme of kidnapping.
Id. In resolving the issue, this Court followed the rationale

of Harkins v. State, 380 So.2d 524 (Fla. 5th DCA 1980) and State

v. Buggs, 219 Kan. 203, 547 P.2d 720 (1976) and adopted the
following test:

[I]f a taking or confinenment is alleged to have been
done to facilitate the comm ssion of another crinme, to
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be ki dnapping the resulting novement or confinenent:

(a) Must not be slight, inconsequential and nerely
incidental to the other crinmng;

(b) Must not be of the kind inherent in the nature of
t he other crine; and

(c) Must have sonme significance independent of the
other crime in that it mkes the other crine
substantially easier of comm ssion or substantially

| essens the risk of detection.

Fai son, 426 So.2d at 965-66.

The Courts agreed that noving the rape victinms from the
reception area to a back roomor fromthe kitchen to the bedroom
was not required for the comm ssion of the sexual battery, thus,
t he ki dnappi ng convictions would stand. [|f nmoving a victimfrom
one roomto another within the sane building to commt a sexual
battery is sufficient to establish kidnapping, noving Dacoasta
fromthe Texaco station, away fromher car, and into the privacy
of apartnment #2 is sufficient to establish kidnapping to
facilitate a felony. However, if this Court finds that the
intent to commt a felony was not proven, it nust review the
deni al of the judgnment of acquittal under the section of “intent

to terrorize” as the State included both in the indictnment. See

Carter v. State, 762 So.2d 1024,1027 (Fla. 3d DCA 2000) (noting

because defendant was charged under section 787.01(1)(a)(2) and
(3) denial of judgnent of acquittal had to be reviewed under
both sections).
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Wth respect to Boyd’'s claimthe state did not show use of
force in the kidnapping, the record proves otherwi se. Even if
Dacosta entered Boyd' s car willing under the fal se hope he woul d
return her to her car, at sone point when he stopped driving
toward her vehicl e and abduct ed her to apartnment #2, an unl awf ul
ki dnappi ng commenced. The jury had sufficient evidence to
determ ne that either on the way and/or once at apartnent #2,

Boyd t hreatened and tortured Dacosta with a Torx screwdriver and

reci procating saw, eventually killing her with one stab of the
screwdriver through her skull. Because the van was not seized
until four nonths Jlater, and the jury was aware the

reci procating saw and Torx screwdriver were in the van that
night, it could infer that Dacosta either was incapacitated by
a blow to the head or threatened with the Torx screwdriver
during her transportation to apartment #2 for the subsequent

torture, sexual battery, and nurder. Cf. Conahan v. State, 844

So. 2d 629, 636-37 (Fla. 2003) (affirm ng ki dnappi ng where there
was evidence victimwent willingly into woods with defendant,
but at sone point victim did not consent to confinenent as
evi denced by wounds).

This scenario is supported by Bedford v. State, 589 So.2d

245 (Fla. 1991). There the underlying felony, the eventual

mur der was not at issue as the focus was upon the intent to
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terrorize and inflict bodily harm upon the victim While in
Bedf ord there was a confession outlining the defendant’s desire
toterrorize, here, we have physical evidence of such terror and
infliction of bodily harm over and above the intent to kill

During Dacosta’s confinenent, she was stabbed 36 tinmes, but
with only sufficient force to puncture the skin and cause
henmorrhaging within the flesh bel ow. This was painful and
agai nst Dacosta’s will as proven by the defenseive wounds
received while trying to protect herself. She was also bitten
by Boyd. These wounds were inflicted before death, while
Dacosta was consci ous and defending herself. (T 764-70).

Boyd's fear that each homcide could be turned into a
ki dnapping with intent to terrorize is unreasonable and not
supported by the law. It is well settled that the requirenment
t hat the confinement not be incidental to the underlying felony
is limted to those situations where the defendant is charged
with violation of section 787.01(1)(a)(2). It has not been
extended to other subsections of the kidnapping statute. Boyd
has not given a basis for this Court to recede fromits well
reasoned deci si ons.

As recognized in State v. Smth, 840 So.2d 987 (Fla. 2003)

the first part of the kidnapping statute and that of false

i npri sonment descri be general intent crinmes, however, it is the
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second section of the kidnapping statute which makes it a
specific intent crime. l1d. at 990 n.3. In Bedford, this Court
focused upon the defendant’s “specific intent to do bodily harm

or to terrorize.” 1d. at 251. See Evans v. State, 838 So. 2d

1090, 1096 (Fla. 2002) (finding kidnapping by force or threat to
terrorize where defendant shot victim threatened her and others
in car not to reveal shooting upon pain of death to them and
their famlies; shooting victimlater died of her wound); Sutton
v. State, 834 So.2d 332, 334 (Fla. 5th DCA 2003) (affirmng
aggravated battery and Kkidnapping with intent to terrorize

conviction); Sean v. State, 775 So.2d 343, 344 (Fla. 2d DCA

2000) (noting in assessing “intent to terrorize” section of
ki dnappi ng charge, such “is left to the collective wisdomof the
jury”).
| SSUE 4

ADM SSI ON OF EVIDENCE THAT BOYD HAD BEEN

CHARGED WTH A CRIME OF DI SHONESTY WAS

PROPER DURI NG CROSS- EXAM NATION OF THE

DEFENDANT (rest at ed)

Boyd contends it was error to admt a citation in his nane
for failure to pay a Tri-rail ticket and to cross-exan ne hi mon
the matter. (1B 43). Because Boyd' s residence was an issue in
t he case, evidence tending to establish such was rel evant and
adm ssible. This Court should affirm

The adm ssibility of evidence is within the sound di scretion
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of the court, and the ruling will not be reversed unless there

has been a clear abuse of that discretion. Ray v. State, 755

So. 2d 604, 610 (Fla. 2000); Zack v. State, 753 So.2d 9, 25 (Fla.

2000); Cole v. State, 701 So.2d 845, 854 (Fla. 1997).

Di scretion is abused only when the judicial action is arbitrary,
fanciful, or unreasonable. Trease, 768 So.2d at 1053, n. 2.

Boyd i ndi cates the prosecutor’s recol |l ection of the opening
statenment was faulty and that counsel did not mke Boyd's
resi dence an issue. However, in opening, counsel stated: “But
remenmber  what the [State’ s] openi ng statenent was. . ..
On...April the 1st, 1999, we got this evidence.... W have a
search warrant for Lucious’ apartnent where the evidence is
goi ng to show you he didn't live. The evidence is going to show
that Geneva Lewis lived there.” (T 467). As such, the
prosecutor’s recollection was correct and the | ocation of Boyd' s
resi dence was at issue.

The Decenber 2, 1998 Tri-Rail citation, noting the apartnent
#2 address was issued to Boyd three days before Dacosta's
di sappear ance. The State advised there were other nore
prejudicial docunments it was not offering. The defense objected
on the grounds of materiality and rel evance, noting the citation
was “just there to trash [Boyd]”, and renewed the objecti on when

t he docunment was presented to the jury and di scussed with Boyd.
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The court overruled the objection because the |ocation was at
issue.. During Boyd's cross-exam nation, he admtted the Tri-
Rail citation was in his name at apartnent #2 address (T 1202-
04, 1251, 1837).

Under section 90.401, Florida Statutes, “rel evant evidence
is evidence tending to prove or disprove a material fact.”
Section 90.402, Florida Statutes provides that “[a]ll rel evant
evidence is adm ssible, except as provided by |aw.” “Rel evant
evidence is inadm ssible if its probative value is substantially
out wei ghed by the danger of wunfair prejudice....” Section
90.403, Florida Statutes. “A trial judge 1is afforded
significant discretion in determ ning whether the prejudicial
nat ure of evidence outwei ghs any rel evance the evi dence may have

at trial.” Rodriguez v. State, 753 So.2d 29, 42-43 (Fla. 2000).

It is well recognized that “[a]lnpbst all evidence introduced
during a crimnal prosecution is prejudicial to a defendant.”

ld., 753 So.2d at 42-43 (citing Anbros v. State, 531 So.2d 1256,

1258 (Fla. 1988).

Here the citation, even nore so than the Florida Power &
Light bill, tied Boyd to apartnent #2 as it was issued just
three days prior to these crinmes. |t showed Boyd had access to
and control of the crime scene. While generally, Boyd s counsel

did not chall enge testinony establishing Boyd s residence, the
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def ense was that the evidence was planted and that he had
nothing to do with Dacosta's fate. Mor eover, in opening,
def ense counsel stated there had been a search warrant for
apartnent #2, “where the evidence is going to show you [ Boyd]
didn't live.” (T 467). Consequently, the location of Boyd's
residence was at issue as the mpgjority of the evidence |inking
himto the crines charged was found in apartnent #2. The State
was seeking to prove Boyd lived there; it did not argue the
citation showed anything, but residence. As such, the citation
made out to Boyd at apartnent #2 just days before the crinmes was
probative and proved where Boyd resided. In fact, given the
timng of the citation, it was nore specific than the FP&L bil

whi ch gave a general tinme-frane. Consequently, the court did
not abuse its discretion in concluding the evidence was nore
probative than prejudicial given that residence was at issue.

From Roberts v. State, 662 So.2d 1308 (Fla. 4th DCA 1995),

Boyd argues that the adm ssion of the citation was error because
he did not dispute that he |lived at apartnent #2. Yet, as noted
above, there was dispute over the residence and who had access
to apartnment #2 during the time Dacosta’s bl ood was deposited
there. Roberts does not necessitate reversal.

Should this Court find error, such was harm ess. DiGuiilio,

491 So.2d at 1135. Evi dence establishing guilt included DNA
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sperm blood, hair, fingerprint bite marks, tire track, and
fi ber evidence fromBoyd, Dacosta, Lewis, and Zeffrey along with

an eye witness placing Boyd with Dacosta and proof he had access

to the tools used to torture and kill Dacost a. (See all
harm ess error analysis in Point 2). The adm ssion of a Tri-
Rail citation pales in the light of this evidence. The

adm ssion of the citation was not the basis for the conviction.

Dornau v. State, 306 So.2d 167, 171 (Fla. 2d DCA 1974) (finding

adm ssion of parking tickets harmess “in light of the totality
of the state's case”).
| SSUE 5
TRI AL COURT DI D NOT ABUSE I TS DI SCRETION I N
DELI NEATI NG THE CROSS- EXAM OF BOYD
(restated)

Boyd describes his direct exam as one in which he
acknow edged the charges agai nst him but denied any guilt. (1B
46). He asserts the court abused its discretion in overruling
his objection that the State’s cross-exan nati on was beyond t he
scope of the direct in that it delved into: (1) his enpl oynent
in the famly funeral home business; (2) identifying where
Lewi s nmother lived; (3) show ng photographs of apartnment #2 and
ot her itenms of evidence; (4) confirm ng Boyd' s photograph was in
the line-up; (5) recognizing the Tri-Rail citation; and (6)

di scussing the fingerprint card. (IB at 46-48). Because Boyd
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took the stand and denied responsibility, the State was
permtted to inquire into areas relevant to the crine, related
events, and his credibility. The court exercised its discretion
properly.

A “trial judge has wi de discretion to inmpose reasonable

limts on cross-exam nation.” Geralds v. State, 674 So.2d 96,

100 (Fla. 1996). See Jones v. State, 580 So.2d 143, 145 (Fla.

1991); Delaware v. van Arsdall, 475 U S. 673, 679, (1986).

Limtation of cross-exanmnation is subject to an abuse of

di scretion standard. M Coy v. State, 853 So.2d 396, 406 (Fla.

2003); Moore v. State, 701 So.2d 545 (Fla. 1997); Tonpkins v.

State, 502 So.2d 415, 419 (Fla. 1986).
The extent of cross-examnation is governed by section

90.612, Florida Statutes. This Court, in Coxwel|l v. State, 361

So. 2d 148, 151 (Fla. 1978), quoted with approval Coco v. State,

62 So.2d 892, 895 (Fla. 1953) reasoning:

"... when the direct exam nation opens a general
subj ect, the cross- exam nation nmay go i nto any phase,
and may not be restricted to nere parts ... or to the
specific facts devel oped by the direct exan nation.
Cr oss-exam nation shoul d al ways be all owed relative to
the details of an event or transaction a portion only
of which has been testified to on direct exam nation.
As has been stated, cross-exam nation is not confined
to the identical details testified to in chief, but
extends to its entire subject matter, and to all
matters that may nodi fy, suppl enent, contradict, rebut
or make clearer the facts testified to in chief....
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Coxwel |, 361 So.2d at 151 (footnote omtted) (quoting 58 Am Jur.
Wtnesses s 632, at 352 (1948)). In Geralds, 674 So.2d at 100,
this Court announced, “[i]n addition to the facts and
circunstances connected to the matters testified to during
direct examnation, section 90.612(2) provides that all
W t nesses may be cross-exam ned concerning their credibility.”

See Shere v. State, 579 So.2d 86, 90 (Fla. 1991) (noting

"pur pose of cross exam nation is to elicit testinony favorable
to the cross-examning party...and to challenge the witness's
credibility when appropriate").

Green v. State, 688 So.2d 301 (Fla. 1997), cited by Boyd,

is not dispositive of the issue before this Court. I n Green,
the defense called an eye witness to contradict the state’s
wi tness which this Court noted had a 67 I Q drank eight-sixteen
ounce beers before and another four after the rmurder, and had
menory difficulties. The defense witness testified she had not
been drinking on the day of the crinme. Hence, error was found
in permtting inquiry into her prior alcoholism ]d. at 305
Such facts differ dramatically fromthe case at bar. The record
reflects the State’s exam nation of Boyd was limted to areas
relevant to the crines with which he was charged -- his ability
to commt them and hide his involvenent. The prosecutor’s

guestions were not in the form of a closing argument nor did
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they recapitulate the State’'s case as decried in Gonzalez v.
State, 450 So.2d 585 (Fla. 3d DCA 1984). Gonzalez is
diametrically opposite to the instant case.

By testifying he had nothing to do with the crines charged,
Boyd opened the door to exam nation not only about the crines,
but his whereabouts and deneanor before and after the tinme
Dacosta di sappeared, how he may have cl eaned the crinme scene,
his access to and knowl edge of the crime scene, evidence
obt ai ned, and police collection of standards from Boyd. I n
order to link Boyd and Dacosta, the State had to show Boyd had
t he opportunity to conmit the crimes. To this end, the State
showed Boyd left Lewis at her nother’s home between 10: 00 and
11: 00 p.m on Decenber 4th. He did not return to the nother’s
home until the follow ng norning near 9:00 a.m As such, Boyd’s
know edge of the |ocation of the honme and its proximty to the
Texaco station and his apartnment #2 were relevant to Boyd's
ability to conmit the crine as he was in the area and had tine
to kidnap, rape, and kill Dacosta before returning to Lew s’
not her’s honme the next norning. Geralds, 674 So.2d at 100
(finding by denying on direct examthat he nmurdered the victim
def endant “opened the door to be exanm ned or inpeached with
evidence that linked himto the nurder”).

The State was faced with a crinme scene, Boyd’ s apartnent,
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whi ch was nearly four nonths old and had been lived in during
that entire tine. Also, Boyd was claimng the evidence agai nst
hi mwas planted. Consequently, the State offered that Boyd had
cl eaned the scene; he had gotten rid of the bed and cl eaned the
top of the carpet, and the other areas that nmay have been
soiled. The crimnalists did not see a blood stain on the top
of the carpet, it was only after the bedroom furniture was
renoved and the rug turned over that a stain was visible. Such
tested positive for Dacosta’s DNA. Gven the small anmount of
bl ood detected, Boyd's know edge of cleaning bodily fluids from
his work in the famly funeral home was relevant. It tended to
show his ability to handl e dead bodies, wap themin a manner to
preclude spillage of bodily fluids, and to clean up should

anything spill. Geralds, 674 So.2d at 100. Cf. Trepal v. State,

621 So.2d 1361 (Fla. 1993) (finding evidence of defendant’s
ability to performacts alleged was adm ssi bl e).

Li kewi se, Boyd’'s adm ssion that he lived in apartment #2 as
confirmed by a recent Tri-Rail citation was probative of his
access to and control of the crime scene. The State
incorporates its analysis in Issue 4 as additional argument of
the relevance of this evidence. Boyd' s confirmation that the
crime scene photographs and evidence were accurate also

underm ned the claimof evidence tanpering. 1In the sanme vein,
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Boyd’'s access to the van seen picking up Dacosta and to the
tools which were consistent with her injuries, are all relevant
to rebutting his denial of guilt. Wth respect to the
qguestioni ng of Boyd about the collection of his photograph and
fingerprints, such established that the State did not tanper
with them and rebutted any claim that the State planted
evi dence. Because Boyd denied guilt and asserted evidence was
pl anted, the State was authorized to question himthoroughly on
all aspects of his behavior related to the crime and the
evi dence produced against him GCeralds, 674 So.2d at 100. See

Chandler v. State, 702 So.2d 186, 196 (Fla. 1997) (agreeing

cross-examis not confined to identical details testified to on
direct).

Shoul d this Court conclude the cross-exam nation i nproperly
exceeded direct, such should be found harm ess under Di Guilio,
491 So.2d at 1135. Boyd's bite marks and DNA were found in and
on the victim her DNA was found in his apartnment #2, the wounds
were inflicted using tools consistent with those Boyd had, he
was seen with Dacosta at the time of her disappearance, and
fiber, tire marks, and fingerprints |linked him to Dacosta’s
murder. Any erroneous expansion of the cross-exam nation did
not contribute to the conviction. (see harm ess error analysis -

| ssue 4).
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| SSUES 6 AND 7
THE COURT DI D NOT ABUSE I TS DI SCRETI ON BY
NOT CONSI DERING THE REPORTS OF DOCTORS
SHAPI RO AND BLOCK- GARFI ELD | N DETERM NI NG
THAT BOYD WAS COVPETENT AND BY NOT ORDERI NG
ANOTHER COMPETENCY HEARI NG PRIOR TO AND
AFTER SENTENCI NG. (restated).

Boyd contends the court abused its discretion by not
considering the reports of Dr. Shapiro and Dr. Block-Garfield in
determ ning Boyd was conpetent, and by not ordering another
conpetency hearing prior to and after sentencing. This Court
will find Boyd's first claim is unpreserved for appellate
revi ew. Boyd never introduced the reports of Dr. Shapiro and
Dr. Block-Garfield into evidence at the conpetency hearing and
did not even argue that the court should consider them as
evidence (ST 1, 79-191). To the contrary, defense counsel
expressly requested the court not consider the reports of Drs.
Shapiro and Block-Garfield (ST 192-93). Consequently, Boyd
cannot argue, for the first time on appeal, that the court

abused its discretion by not considering the reports. See

St ei nhorst, 412 So.2d at 338. Mor eover, counsel’s explicit

request that the court not consider these reports renders Boyd’' s

argunment an inperm ssible “gotcha” tactic. See Berkman v.

Fol ey, 709 So.2d 628, 629 (Fla. 4'" DCA 1998) (noting “courts

will not allow the practice of the 'Catch-22" or 'gotchal!'
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school of litigation to succeed"); Chatmon v. Wbodard, 492
So.2d 1115, 1116, n. 2 (Fla. 3d DCA 1986) (sane).

Turning to the nerits, it is clear the court did not err in
failing to consider these reports. The background of this issue
is as follows. On Septenber 25, 2000, Boyd' s counsel filed a
“Motion for the Appointnent of Experts pursuant to Fla. R CrimP
3.210" to eval uate Boyd’'s conpetency to stand trial (R 239-241).
The court granted the notion, appointing Drs. Haber and Bl ock-
Garfield to exam ne Boyd (R 242). On Cctober 17, 2000, the
defense filed a noti on requesti ng a conpetency hearing, alleging
Boyd had previously indicated a desire to waive the penalty
phase, which pronpted counsel to have Boyd exam ned by Dr. David
Shapiro, to deternm ne Boyd s conpetency to waive the penalty
phase (R 253-264). Attached to the notion was a copy of Dr.
Shapiro’s report indicating Boyd was not conpetent. Boyd was
then evaluated by the two court-appointed experts, Drs. Haber
and Bl ock-Garfield. While Dr. Block-Garfield agreed Boyd was
i nconpetent to waive the penalty phase, Dr. Haber concl uded Boyd
was conpetent (both reports were attached to the notion). Based
on the conflicting opinions, Boyd s counsel requested a
conpet ency hearing.

A conpetency hearing was held on March 26, 2001, at which

Dr. Haber was the only w tness. He eval uated Boyd on Oct ober
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10, 2000, for his conpetency to proceed to trial and his
eval uation included a psychol ogical interview, a nmental status
exam nati on, a conpetency exani nation and an interview covering
famly, social and econom c background (ST 185, 187). Dr .
Haber, who has perforned nore than 2,000 conpetency
exam nati ons, opined that Boyd: appreciated the seriousness of
the charges against hiny appreciated the range in nature of
possi bl e penalties; could co-operate with defense counsel and
di scl ose pertinent facts for the defense; coul d behave properly;
was anxious/ready to go to trial; is very alert, co-operative,
sof t - spoken, wel | - ori ent ed, and intelligent; and had
consi der abl e experi ence and know edge about crim nal matters (ST
186-88). Dr. Haber concluded Boyd was conpetent to proceed to
trial and to wai ve penalty phase (ST 188-89). He expl ai ned t hat
Boyd had deep religious beliefs and convictions (ST 188). Boyd
al so had substantial experience with the crimnal justice
system having been previously acquitted in three felony trials
i nvol vi ng kidnaping, rape and first-degree nmurder (ST 188).
Based upon Boyd’'s intelligence, knowl edge of the system
outstanding trial record, and strong faith, Dr. Haber could well
under st and Boyd’ s deci sion to be confident that he woul d succeed
again (ST 188-89). He believed that Boyd s deci si on was subj ect

to reconsideration dependi ng upon what happened at guilt phase
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(ST 189).

On cross-exam nation, the State elicited that Boyd had been
acquitted on five separate cases, including charges of sexual
battery, arnmed kidnaping, arnmed sexual battery, nurder, grand
t heft and aggravated battery (ST 189-90). Dr. Haber re-iterated
t hat Boyd could re-visit whether to waive the penalty phase if,
in fact, he was convicted by the jury (ST 190).

After defense counsel and the State indicated that no other

evi dence would be presented, the court comented that it had

reviewed Dr. Bl ock-Garfield s report which cane to a
dramatically different conclusion (ST 192). The court noted
that given the absence of Dr. Block-Garfield from the

proceeding, it was at a loss to even consider her report (ST
192). In response, defense counsel stated “it was not by whim
or speculation that M. Boyd and | have not presented Drs.
Shapiro and Garfield.” (ST 193). He explained that there was
a serious nis-conmuni cation between Dr. Shapiro and Boyd due to
cultural differences (ST 192). According to the defense, Dr.
Shapiro was taken aback by the strong religious faith and
background of a “fall en-away southern black Baptist,” who woul d
not contenplate conviction (ST 180, 192). Dr. Shapiro believed
Boyd was suffering from sonme religious delusional thinking and

based his inconpetency conclusion on that (ST 181). Def ense
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counsel further noted Dr. Block-Garfield s report relied heavily
upon the findings of Dr. Shapiro (ST 193). Hence, they were not
presenting either report and asked the court not consider them
Boyd agreed it was his desire to be found conpetent (ST 193).

The State agreed the reports of Drs. Shapiro and Bl ock-
Garfield strained the outer bounds of comopn sense (ST 193-95).
The State noted it was inconprehensible for Dr. Shapiro to
conclude Boyd was not sane because he was relying upon his
religious belief system considering howwell it had worked for
hi m over ten years with a |arge nunmber of acquittals (ST 194).
The State noted Dr. Shapiro’s testing showed Boyd was conpet ent
to stand trial, that he understood better than 90 percent of the
people in the State Attorney’s Ofice how the adversari al
process wor ks, who's on what side, and everyone' s prospective
roles (ST 194).

The court noted it had observed and interacted wi th Boyd for
10 nont hs and never had any doubts about his conpetency. |t
also commented Dr. Block-Garfield s report was not in the
“traditional tone” that he was used to seeing in these matters.
The court was not aware of any legal difference between
conpetency to stand trial versus conpetency to waive penalty
phase and woul d not segregate one piece of the case from the

ot her. Based upon the testinmony presented and argunent of
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counsel, the court concluded Boyd was conpetent to proceed to
trial. It further noted it would re-visit the issue if
appropriate, although it had no reason to believe Boyd woul d not
be conpetent in the future (ST 195-96).

On appeal, Boyd argues the court abused its discretion by
not considering the reports of Drs. Shapiro and Bl ock-Garfi el d,
and by not further inquiring into Boyd' s conpetency, including
calling witnesses on its own. |In support of his argunment, Boyd
cites only to rules 3.210(b) and 3.212(a), Florida Rules of

Crim nal Procedure and Pate v. Robinson, 383 U. S. 375, 385-86

(1966). Rule 3.210(b) and Pate are i nmedi ately distingui shabl e
as they govern when a court nust order a conpetency eval uation
or hearing. A court is not required to order a conpetency
eval uation or hearing unless it has reasonable grounds to
bel i eve t he def endant may be mental |y I nconpet ent.
Fla.R. Crim P. 3.210(b). That is not an issue here because the
court granted both defense requests for a conpetency eval uation
and a conpetency hearing. The issue here centers on the court’s
handling of the conpetency hearing. Further, while rule
3.212(a) gives the court the right to call experts as w tnesses,
it does not require it do so. This Court will find the tria
j udge properly conducted the conpetency hearing here and di d not

abuse his discretion in finding Boyd conpetent.
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The test Florida courts use to determne a defendant’s
ment al conpetency to stand trial "is whether a defendant has
sufficient present ability to consult with his |lawer with a
reasonabl e degree of rational understanding, and whet her he has
a rational, as well as factual, understandi ng of the proceedi ngs

against him” Hill v. State, 473 So.2d 1253, 1257 (Fla. 1985)

quoting Dusky v. United States, 362 U S. 402 (1960). See Mora

v. State, 814 So.2d 322, 327 (Fla. 2002). Where there is
conflicting expert testinmony presented on the issue of
conpetency, it is the court's responsibility, as fact-finder in
such proceedi ngs, to resolve the disputed factual issue. Fow er

v. State, 255 So.2d 513, 514 (Fla. 1971); King v. State, 387

So. 2d 463 (Fla. 1st DCA 1980). Mbreover, the court is not bound
by the expert testinony:

The reports of experts are "nerely advisory to the
[trial court], which itself retains the responsibility
of the decision.” Mihammad v. State, 494 So.2d 969,
973 (Fla.1986) (quoting Brown v. State, 245 So.2d 68,
70 (Fla. 1971), vacated in part on other grounds, 408
U S 938, 92 S.Ct. 2870, 33 L.Ed.2d 759 (1972)), cert.
deni ed, 479 U.S. 1101, 107 S.Ct. 1332, 94 L.Ed.2d 183
(1987). And, even when the experts' reports conflict,
it is the function of the trial court to resolve such
factual disputes. Fowler v. State, 255 So.2d 513, 514
(Fla. 1971). The trial court nust consider all
evidence relative to conpetence and its decision wll
stand absent a showi ng of abuse of discretion....

Hunter v. State, 660 So.2d 244, 247 (Fla. 1995). See Hardy v.

State, 716 So.2d 761, 764 (Fla. 1998)(reasoning where there is
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conflicting expert testinony regardi ng conpetency, it is judge’'s
responsibility to consider evidence and resolve factua
di sputes; decision will be upheld absent show ng of abuse of

di scretion); Carter v. State, 576 So.2d 1291, 1292 (Fla. 1989)

(same).

Here, the evidence presented at the conpetency hearing,
i.e., Dr. Haber’s testinmny, was undisputed that Boyd was
conpetent to proceed to trial and to waive the penalty phase.
Consequently, it cannot be said the court abused its discretion
in finding Boyd conpetent. Further, the court did not abuse
its discretion by not considering the reports of Drs. Shapiro
and Bl ock-Garfield and not calling them as w tnesses. The
reports were not evidence and the defense specifically requested
the court not consider them Mor eover, the court was free to
ignore the reports even if they had been introduced into
evi dence, which is quite likely considering that they strained
t he bounds of common sense, as the State noted. Dr. Shapiro’'s
report acknowl edges Boyd was pleasant, co-operative, aware of
what transpires during a penalty phase, aware of the charges
against him their seriousness and had a great deal of
confidence in his defense counsel (R 256). However, he found
Boyd del usi onal because he believed God had appeared to himin

dreanms and had assured hi mhe woul d be found not guilty (R 256).
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Dr. Block-Garfield also found Boyd to be alert, pleasant, well-
oriented, articulate, with |ogical thought processes (R 263).
She noted he was sonewhat guarded, but readily answered
guestions and made every effort to present hinself as normal as
possible. Dr. Block-Garfield found Boyd was “del i berately very
careful” to avoid verbalizing neol ogi sns, grandi ose del usi ons or
religious preoccupation as he stated the other doctor had
t hought himcrazy (R 263). Boyd was able to state the charges
agai nst him and understood what transpires during a penalty
phase, but was not willing to acknow edge the possibility of a
guilty verdict as he denied any involvenment in the crinme and
bel i eved he would be acquitted (R 263). Boyd did not want a
penal ty phase because he was sure he woul d be acquitted (R 264).
Boyd based his belief on the confidence he had in his attorney’s
representation, and indicated if he were convicted, he would do
what needed to be done and woul d accept the penalty phase (R
264) .

Despite these statenents, Dr. Block-Garfield found him
i nconmpet ent, concl udi ng he had “psychol ogical difficulties” and
did not wish to be perceived as inconpetent so he gave Ilip
service to the questions (R 264). She opined that serious
wei ght shoul d be given to the del usional statenents he had made

to Dr. Shapiro (R 264). Thus, Dr. Bl ock-Garfield s conclusion
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was based, not on what Boyd said to her during his interview,
but rather, on what he said to Dr. Shapiro. The court agreed
Dr. Block-Garfield s report was not in the “traditional tone” it
was used to seeing and noted it did not have a question about
Boyd’' s conpetency given their 10 nonth interaction. Thus, even
if these reports had been introduced into evidence, the court’s
rej ection of themwould have been an appropri ate exercise of its
di scretion. See Mora (upholding court’s conpetency finding even

t hough there was conflict in expert testinony); Bryant v. State,

785 So.2d 422 (Fla. 2001); Watts v. State, 593 So.2d 198, 202
(Fla. 1992)(noting that where there is a conflict in expert
testinmony, the responsibility to resolve the dispute rests with

the trial court as fact finder); Castro v. State, 744 So.2d 986,

989 (Fla. 1999)(“although there was conflicting testinmony
regardi ng Castro’ s conpetency, it was the function of the trial
court to resolve this dispute”). It is also inmportant to point
out that Boyd was not being treated for any nmental illness, was

not nedi cated and his appearance and representations did not

indicate that he was inconpetent. See e.g. Kent v. State, 702
So. 2d 265, 267 (Fla. 5th DCA 1997).

Boyd further argues, under Issue 7, that the trial court
abused its discretion by not ordering a conpetency hearing prior

to and after sentencing. “A presunption of conpetence attaches
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from a previous determ nation of conpetency to stand trial.”

Durocher v. Singletary, 623 So.2d 482, 484 (Fla.), cert.

dism ssed, 114 S.Ct. 23 (1993). See also Slawson v. State, 796

So.2d 491 (Fla. 2001)(noting that presunption of conpetence
attached fromtrial and court did not abuse its discretion in
finding defendant conpetent to waive collateral counsel and
proceedi ngs). Once a defendant is declared conpetent, the tri al
court is required to conduct another conpetency proceedi ng only

if a bona fide doubt is raised as to the defendant’s conti nued

conpetence. Hunter v. State, 660 So.2d 244, 248 (Fla. 1995).
Here, Boyd has failed to denonstrate that a bona fide doubt was
raised as to his continued conpetence requiring the trial court
to conduct anot her conpetency hearing.

Prior to the penalty phase, Boyd’ s counsel noved to wi thdraw
because Boyd was not co-operating with the investigation into
mtigation. An in canmera proceeding was held on February 19,
2002, at which defense counsel explained that Boyd was not co-
operating with the psychol ogi st who was appointed to i nvestigate
any nmental health mtigators (T 2123). The court conducted a
col l oquy wi th Boyd wherein he agreed that he had di scussed t hese
matters with his attorneys and that his attorneys were tryingto
prepare for penalty phase in his best interest (T 2123). Boyd

expl ai ned that he hadn’t fully understood why it was necessary
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for himto co-operate with his psychol ogi st until that norning
(T 2125). Boyd agreed that now that he knew what was expected
of him and why, he would co-operate (T 2126). Thereafter, on
March 11, 2002, defense counsel renewed its request to wthdraw
because Boyd was still not co-operating with Dr. Shapiro (T
2158). In discussing Boyd' s opposition, defense counsel noted
that Dr. Shapiro had provided a followup letter, stating that
he could not render an opinion on Boyd s conpetency but had
grave concerns about it considering the way Boyd answered
gquestions during testing (T 2158). The court conducted anot her
coll oquy with Boyd rem nding himthat he had agreed at the in
canera proceeding that it was in his best interest to allow
investigation into the mental health mtigators and had agreed
to do so (T 2160). Boyd understood that he had the right to
expl ore these things but agreed he wanted to go forward wi t hout
the information on conpetency and famly history (T 2160-61).
He stated he had spoken with Dr. Shapiro as deeply as he wanted
and believed it was in his best interest to go forward w t hout
this information (T 2163). The State noted that Dr. Shapiro had
bel i eved there was a conpetency issue before trial which Dr.
Haber disputed (T 2164). Nothing new was presented supporting
such a notion. The court denied the defense request, reasoning

t hat Boyd under st ood t he nature and consequences of his decision
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and that his decisions were deliberate and informed (T 2167).
The court ruled that the defense would present as nmuch famly
hi story mtigation and nmental health mitigation as Boyd w shed
to present (T 2168).

The trial court did not abuse its discretion by not ordering
a second conpetency hearing. There was nothing presented prior
to sentencing which raised a bona fide doubt as to Boyd's
continued conpetence. Dr. Shapiro could not render an opinion
on Boyd’'s conpetency and pointed to nothing different from his
first report to support his grave concerns. Further, nothing in
the trial court’s observations gave it reasonable grounds to

guestion the conpetency finding. See Hall v. State, 742 So.2d

225, 230 (Fla. 1999)(“no reason to believe that nentally
retarded defendant who was found conpetent to stand trial did
not renmain conpetent to proceed to resentencing”). It is
i nportant to renmenmber Boyd did not waive all mtigation, just
the presentation of certain mtigation (See Issues 8, 9, 10,
15). Boyd has failed to support his claim by pointing to any
evi dence of changed circunstances.

Mor eover, not hi ng new was presented post-sentenci ng raising
a bona fide doubt as to Boyd' s continued conpetence. Def ense
counsel alleged that Boyd's thinking was a manifestation of

mental illness but agreed with the trial court that not one of
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the reports canme back with a nental illness (T Vol. 30 2487-
2488). The trial court correctly noted that the totality of the
ci rcumst ances, includi ng Boyd' s deneanor and behavi or during the
several years of trial, indicated that Boyd remai ned conpetent
(T Vol. 30 2488). Again, the record shows that Boyd presented
not hi ng new or different showi ng there was a bona fide doubt as
to his continued conpetency.

Pate v. Robinson, 383 U S. 375 (1966), relied upon by Boyd,

is conpletely distinguishable. In that case, the defense
contended at Robinson's nmurder trial that he was i nsane both at
the time he killed his wife and up to the trial. Four w tnesses
testified without contradiction that they believed him to be
insane. The record also revealed that Robinson had a |ong
hi story of disturbed behavior commencing with a chil dhood head
injury. He had been hospitalized on several occasions for
psychiatric di sturbances. And he had shot and killed his son and
tried to commt suicide several years prior to killing his wife.
The Supreme Court concluded this evidence was sufficient to
rai se a claimthat Robinson was inconpetent to stand trial even
in the face of his apparent nental alertness at trial and
therefore held it was error for the trial court to fail to
conduct a conpetency heari ng.

Conversely, here, the court conducted a conpetency hearing
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prior to trial and determ ned that Boyd was conpetent to proceed
to trial and to waive the penalty phase. Unlike the defendant
i n Robi nson, there was no evi dence that Boyd had a | ong- st andi ng
mental ill ness. Boyd' s demeanor and behavi or throughout the
trial was consistent with his continued conpetence. Sinmply put,
not hing was presented at trial, sentencing or post-sentencing
calling the trial court’s decision into doubt.
| SSUES 8, 9, AND 15
THE DI CTATES OF KOON v. DUGGER AND MUHAMVAD

v. STATE ARE NOT APPLI CABLE HERE AS BOYD DI D
NOT WAI VE M Tl GATI ON (rest at ed)

Boyd al |l eges Koon v. Dugger, 619 So.2d 246 (Fla. 1993) and

Muhammad v. State, 782 So.2d 343 (Fla. 2001) apply to the

instant nmatter. He asserts mtigation was waived, thus, the
court erred in not holding a colloquy in conformance w th Koon
(Issue 8), in not follow ng the dictates of Mihammd (I ssue 15),
and in giving great weight +to the jury' s sentencing
recommendation in violation of Muhammad (I ssue 9). Because Boyd
did not waive all mtigation, neither Koon nor Muhammad control.
The appropriate discussions regarding his decisions were held
with Boyd, and the court applied the correct law. This Court
should affirm

| ssue 8 - Here, Boyd points to defense counsel’s reference

to the fact that witnesses were “flown in fromvarious parts of
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the United States”, but does not identify them (1B 58-59). 1In
Koon, this Court addressed the situation in which a defendant
wai ves the entire mtigation presentation against counsel’s
advi ce. Under those circunstances, the court nust be advi sed of
the defendant’s decision, conduct an inquiry during which
counsel reveals the mtigation discovered, and the defendant
confirms he does not want such presented. Koon, 619 So.2d at
250. Conversely, where a defendant nerely disagrees with the

mtigation counsel wi shes to offer and denmands a nore limted

present ati on, Koon does not apply, but Mdra v. State, 814 So. 2d
322 (Fla. 2002) does.

In Mora, this Court addressed a situation simlar to the one
present ed here, where Mdra refused to permit counsel to discuss
the mtigation case with his elderly siblings. The judge

m sappl i ed Koon by making it a “prohibition agai nst waiving any

possible mtigation wi thout counsel’s full investigation of all

possible mtigation.” Mdira, 814 So.2d at 332-33. Because Mira
wi shed to present certain mtigation, but not other evidecene,
Koon was found not to apply. Mira, 814 So.2d at 333.

Here, the record reflects there were nunmerous di scussions
with Boyd regarding his cooperation and intent to present
mtigation from mental health doctors and famly/friends (T

2097, 2121-26, 2138-68, 2215-38). On March 11, 2002, the
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def ense advised the court Boyd was not cooperating with Dr.
Shapiro and there was di sagreenent on the famly history matter
(T 2159-60). The court and Boyd had the foll owi ng di scussion:

THE COURT: The two issues that Dr. Ongley brings
up are the things that we tal ked about a few weeks
ago; one is the nental conpetency issue and the other
one is getting some famly history issues.

a few weeks ago you thought it was in your best
interest not necessarily to get into either of those
t hings at your request. When we met in the jury room
and di scussed the matter, you indicated that in |light
of the situation that you were going to give your
| awyers the opportunity to go forward to investigate
sonme of those things, and then based on what Dr.
Ongley tells me now that you nay not have provided all
the information they wanted to see.

THE DEFENDANT: ... | didn't want themto.

THE COURT: And that if you choose to, in effect,
direct your |lawers to go forward w thout exploring
those or at |east even exploring them in the depth
that your |[awyers want, that | will accommodate your
request if satisfied that you understand that what
you're doing i s sonething that is conscious a deci sion
t hat you have nade after reflecting on it. That's ny

i ntent. So, just to make sure that you understand
because there's nobody in these proceedings that
suffers any consequences other than yourself. So, |

hope you know where the Court is comng from when |
make this inquiry.

So, can | be assured that you have di scussed t hese
matters recently with your |awers, nmaybe even as
recently as this norning, | don't know?

THE DEFENDANT: Yes, sir, that's correct.
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THE COURT: And would it be your direction to them
and ultinmately to nme to go forward and allow themto
present what they're going to present wthout any
addi tional information or the depth of the information
particularly as it relates to famly records or famly
hi story that they may have wi shed to have gone into?

THE DEFENDANT: That's correct, Judge.

THE COURT: Now, as far as Dr. Shapiro, you had t he
opportunity to speak to Dr. Shapiro, and did you speak
to Dr. Shapiro as deeply, i f you wll, or
superficially as you wanted to?

THE DEFENDANT: That's correct, Judge.

THE COURT: | mean nobody told you or forced you,
don't talk to this guy or just talk to hima little or
this or that, nobody guided you as to what you were
going to say to hinP

THE DEFENDANT: No, sir.

THE COURT: And can | be satisfied that the dialog
you had with Dr. Shapiro was the dialog you wanted to
have with himand on the | evel that you wanted to have
with hinf

THE DEFENDANT: That's correct, Judge.

THE COURT: Knowi ng all these things, do you feel
that it's in your interest to have us go forward at
this time with that information and no additional
information, so to speak?
THE DEFENDANT: That's correct, Judge.
(T 2160-63).
During the March 12, 2002 discussion, defense counsel
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advi sed:
Sone of [the mtigation w tnesses] are here,

Judge, and we want to call themand nake a record, but

ot hers have not cone because of the comunications

from Luci ous who said, you know, |I’mnot going to |et

my |lawyers call you and I don’t want you to testify

and | don’t want my famly involved in this. So they

are not here. They're taking himat his word, but his

momis here and his brother is here.
(T 2216-17).

The court permtted Boyd, his counsel, famly, and friends
to reconsider the mtigation decision in hopes of appealing to
hi mand cl eared the courtroomso they could confer in private (T
2221-25). Followi ng this discussion, Boyd announced he woul d
present Pastor Chester Matthews (T 2226). Further discussions
t ook place which included Boyd being notified of the statutory
and possible non-statutory mtigation. Boyd noted his
m tigation woul d cover areas of mtigation, and the court found
t hat Boyd had made his decision knowi ngly and voluntarily in
selecting his mtigation witnesses (T 2231-38) After Pastor
Matthews testified in mtigation (T 2240-59), Boyd took the
stand on his own behalf, explained his position to the jury,
expressed his i nnocence, and all eged police evidence planting (T
2260- 88) . Before the defense rested, Boyd was given another
opportunity to discuss his strategy with counsel (T 2290).

Through counsel, famly and court, Boyd was advised fully

of the inport of a mtigation presentation and opted to present
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mtigation. Hence, he did not waive mtigationinits entirety,
and a Koon col |l oquy was not required. Mra, 814 So.2d at 333.

| ssue 15 - It is Boyd's position that the court erred i n not
foll owing the procedure outlined in Mihammd, 782 So.2d at 363-
64. (1B at 95-98). He again asserts there was a waiver of
mtigation. However, as noted above, there was no such wai ver.

In Muhammad, this Court was faced with a defendant who
wai ved mtigationinits entirety and whose request to waive his
penalty phase jury was denied. Nonetheless, the court infornmed
the jury that its recommendati on would be given great weight,
considered mtigation provided during the Spencer hearing, and
i nposed a death sentence. Mihanmad, 782 So.2d at 361-63. This
Court remanded for a new sentencing upon a finding "the trial
court erred when it gave great weight to the jury's
recommendation in light of Mhamad's refusal to present
mtigating evidence and the failure of the trial court to
provide for an alternative neans for the jury to be advised of
avai lable mtigating evidence."” 1d. at 361-62. This Court
reasoned, “[b] ecause of the possibility that during resentencing
proceedi ngs before the trial court Muhammad will continue in his
refusal to put on mtigating evidence, it is appropriate for
this Court to consider what prospective procedures should apply

on resentencing.” Mihammd, 782 So.2d at 363. These procedures
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were addressed to the situation “where the defendant is not

chal l enging the inposition of the death penalty and refuses to

present mtigation evidence.” |Id. (enphasis supplied).

Here, however, Boyd placed before the jury evidence in
mtigation in the formof his own testinony and that of Pastor
Matthews. In fact, in closing argunent, his counsel argued for
the statutory mtigator of |Iack of significant crim nal history,
good and hel pful inmate, religious/leads Bible reading group
good | eader, and |loving fam ly/caring siblings (based on famly
menbers in court each day). Furt her, counsel suggested there
was no need to sentence Boyd to death, because there was no
possibility of parole. (T 2367-71). The court instructed the
jury on the statutory mtigator of no significant prior crimnal
hi story and the “catch all” instruction (T 2373). As such,
there was no basis for providing an alternate neans of
presenting mtigating factors to the jury as outlined in

Muhammad. 8 Boyd did challenge the inposition of the death

8While a PSI was ordered, there was no requirenment to do
addi tional investigation of itenms contained therein as Mihammad
v. State, 782 So.2d 343 (Fla. 2001) does not apply. (IB at 97).
Mor eover, there are nunerous references where the PS
i nvestigator was thwarted due to Boyd and his brother’s refusal
to assist. Likew se, while Boyd asserts the record “reflects no
effort by the state” to reveal its possession of mtigating
evi dence, the prosecutor was under no obligation to gather
mtigating evidence and there has been no allegation that the
State had in its possession evidence of a mtigating nature that
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penalty and did present mtigation. Thus, under the scenario
outlined 1in Mihammad, Boyd does not qualify for such
extraordi nary procedures. Consequently, the court did not have
to enploy the Mihanmmad procedure and cannot be faulted for not
doi ng so. There is no proof of constitutional infirmty and the
record is sufficient for this Court to evaluate proportionality.
Muhammad, 782 So.2d at 364.

| ssue 9 - Here, it is alleged the court erred in giving
great weight tothe jury’s sentencing recomendation in spite of
noting it would follow Mihammd. (1B 59-60). The court’s
reference to Muhammd occurred on May 21, 2001 (ST 205) nearly
a year before the penalty phase and nore than a year before
sent enci ng. In fact, it was before Boyd decided to present
mtigation, albeit not the mtigation counsel seened prepared to
of fer.

As noted in Mira, 814 So.2d at 332-33, a defendant does not
have to put on every piece of mtigating evidence possible, but
i nstead, he may sel ect the evidence he wishes to offer. Even in
Muhanmmad, this Court made it clear that the necessity for
determ ning the weight to give to the jury' s verdict was based
on the “failure of Mihammad to present any evidence in

mtigation.” Muhanmad, 782 So.2d at 362.

was not turned over in discovery. ld. at 363-64, n. 11.
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Boyd's reference to Ross v. State, 386 So.2d 1191 (Fl a.
1980) is msplaced in that there the judge found “it was bound
by the jury’'s recomendation of death.” Such is vastly
different from giving a recommendati on great weight where the
jury heard mtigation. Simlarly, the State respectfully
di sagrees with the inference that this Court created i n Muhamuad

where it cited Tedder v. State, 322 So.2d 903, 910 (Fla. 1975)

and di scussed giving great weight to jury life recommendation

while merely citing G ossman v. State, 525 So.2d 833, 840 (Fla.

1988) for the requirement the judge nust neke an independent
det erm nati on of aggravators and mtigators. Muihanmad, 782 So. 2d
at 362. In Gossman, this Court considered if the failure to
inform the jury its recomendation would be afforded great
wei ght sonehow underm ned the jury sense of responsibility.
Grossman, 525 So.2d at 839. In rejecting that contention this
Court stated: “We have also held that a jury recommendati on of

death should be given great weight. Ross v. State, 386 So.2d

1191, 1197 (Fla. 1980); LeDuc v. State, 365 So.2d 149, 151 (Fl a.

1978)...." Grossman, 525 So.2d 839-40, n.1.
Agai n, because Boyd gave a mtigation presentation, his
suggestion that Mihammd applies and establishes error is

m splaced. This Court nust reject such a claimand affirm

| SSUE 10
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IT IS WTH N THE DEFENDANT' S PROVI NCE TO
WAI VE M Tl GATI ON (rest at ed)

Boyd questions whether it is the counsel or client who has
the final decision on which witnesses to call in a capita
penalty phase. He posits that the client does not have the
right to “ineffective assistance”, thus, if the client decides
to be represented, then it 1is counsel who determ nes the
W tnesses to present. From this, he reasons his waiver of
mtigation was invalid and the sentence is unreliable. Her e
again, Boyd' s reliance upon cases |leading up to and discussing
Muhanmmad and Koon, is msplaced as there was not a conplete
wai ver of mtigation. To the extent that his claim can be
vi ewed as one of ineffective assistance, the record has not been
developed in this respect and the issue should be left to

col |l ateral proceedings. Lawence v. State, 691 So.2d 1068, 1074

(Fla. 1997) (noting clains of ineffective assistance are not

cogni zabl e on direct appeal); Wlornos v. State, 676 So.2d 972

(Fla. 1996).
To the extent Boyd is asserting the court erred in its
handling of the mtigation issue, the standard of review is

abuse of discretion. Spann v. State, 857 So.2d 845, 854 (Fla.

2003) (reviewing court’s Koon <colloquy for abuse its
di scretion). However, to the extent Boyd is asking this Court
to reassess its line of cases permtting clients direct what
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mtigation/w tnesses should be presented, the question is one of
I aw. Pure questions of law are reviewed under the de novo

st andard. Execu-Tech Bus. Sys. v. New Qi Paper Co., 752 So.2d

582 (Fla. 2000).

Prelimnarily, it nust be noted that the exact issue
presented here was not raised bel ow As such, the issue of
whet her it is Boyd or his counsel who decides what mitigation to

present has not preserved. Steinhorst, 412 So.2d at 338.

The record reflects that for over a year, counsel and Boyd
di scussed mtigation, the possibility of waiving it, and his
conpetency to do so. W thout question, counsel investigated, at
the mninmum Boyd's nental health issues and background.
Equally clear is Boyd s level of cooperation at different
junctures. At some points, famly nenbers were taking their
direction from Boyd and i gnhoring counsel’s demands. Eventually
some famly nenbers made thenselves available to testify in
mtigation, and were involved in hel pi ng Boyd deci de to present
m tigation. Utimately, Boyd testified and presented Pastor
Matthews in mtigation.

This case is governed by Mra, 814 So.2d at 333 and gui ded

by Hanblen v. State, 527 So.2d 800 (Fla. 1988). The State

di sagrees with Boyd' s characterization of the case as one where

counsel were treated as “captive counsel, duty bound not to
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exercise their independent judgnent” and where he “had a
constitutional right to ineffective assistance of counsel.” (IB
65) .

Boyd points to Jones v. Barnes, 463 U S. 745, 753 n.6

(1983), WAinwight v. Sykes, 433 U. S. 72, 93 (1977) and their

quoting of the ABA Mdel Rules of Professional Conduct.® In

Jones v. Barnes, 463 U.S. at 752-53, the Suprene Court was asked

to determ ne whether it was per se ineffective assistance of

appel l ate counsel to fail to argue non-frivol ous i ssues.® VWhile

Wai nwright v. Sykes, 433 U. S. at 93 involved a trial issue, it

was not dealing with the direction the defense should take, but
nmerely the mechanics of preserving atrial error. It was to the
mechanics of fulfilling the client’s w shes that Chief Justice

Burger was referring in his concurrence. 1d. at 93. However

Taking Boyd's argunment to its logical conclusion, the
quot ed Suprenme Court passages would require this Court to find
t hat when represented by counsel, has no voice and surrenders
everything to counsel, except to decide whether to plead guilty,
wai ve a jury, and testify. This, initself would be a violation
of an attorney’'s ethical duties to consult with his client and
devel op strategies after consultation. This Court should reject
Boyd’' s request for the devel opnent and i npl enentati on of such a
draconian rule. Moreover, deciding what mtigation to present
is nore akin to deciding how to plead rather than testing the
evi dence of quilt.

10A defendant’s influence over capital appellate issues is
different given this Court’s duty to review proportionality. A
defendant is not given the option of waiving an appeal or
counsel. Ocha v. State, 826 So.2d 956, 964-65 (Fla. 2002).
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neither stand for the proposition that once counsel s

appointed, the defendant has no say in how the defense is

mount ed. | nstead, both recogni ze counsel nust consult with and
assist his client in achieving defense objectives. At the
m ni mum such should include whether mtigation will be put on
and the scope of that evidence. Surely it is wthin a

def endant’ s right as “captain of his ship” to say which area of

his |life he wishes to reveal in mtigation. See Nixon v.

Singletary, 758 So.2d 618, 625 (Fla.) (noting “defendant, not

the attorney, is the captain of the ship."), cert. denied, 531
U.S. 980 (2000); Mra, 814 So.2d at 333 (finding defendant may
preclude counsel from contacting famly nenbers).

Reference to Dickey v. MNeal, 445 So.2d 692 (Fla. 5th DCA

1984) does not support reversal or a reevaluation of this
Court’s longstanding recognition the defendant nay waive
mtigation. Dickey attenpted to use a speedy trial demand and

its attendant rules “as a "defense" to a crininal prosecution”
and stop counsel from preparing for trial. 1d. at 696. Such
was not the case here. The record reflects there was anple
i nvestigation and counseling about mtigation. Utimtely, it
was not a question of if there would be a mtigation

presentation, but what such would entail.

It is Boyd’ s suggestion Klokoc v. State, 589 So.2d 219 (Fl a.
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1991; Farr v. State, 656 So.2d 448 (Fla. 1995); and Hanbl en
should be read to require counsel to disregard his client’s
directions when it comes to presenting mtigation. Boyd argues

Hanbl en and Faretta v. California, 422 U S. 806 (1975) cannot

stand for the proposition that a defendant can “conpel counsel
to fail to present mtigation” and permtting the client to
dictate will render neaningless the penalty proceedi ngs and
appellate review (1B 72-73). This Court has addressed the
situation where an attorney’s responsibility to his client at
trial may conflict with the client’s w shes. Such issue was
resol ved by Mora, 814 So.2d at 333-34, where this Court rejected
the judge s reading of Koon which resulted in Mdra having to
deci de whet her he wi shed to be represented by counsel and have
the famly history mtigation foisted upon himversus having to
proceed wi thout counsel, but be able to choose not to present
certain mtigation. This Court recogni zed counsel woul d have to
bend to his client’s w shes.

Simlarly, the differences in Hanbl en, Farr, and Kl okoc were

di scussed in Ocha v. State, 826 So.2d 956, 964-65 (Fla. 2002),
where this Court found Kl okoc and Hanbl en consi stent and st at ed:

. At Kl okoc's request, the public defender noved to
dism ss his mandatory direct appeal.... This Court
denied the notion stating: "[ C] ounsel for the
appellant is hereby advised that in order for the
appellant to receive a neani ngful appeal, the Court
must have the benefit of an adversary proceeding wth
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Ccha,

Gim

diligent appellate advocacy addressed to both the
j udgnent and the sentence.” C Thus, Kl okoc
reiterates this Court's interest in ensuring that
every death sentence is tested and has a proper basis
in Florida | aw

This proposition is not, as Ocha nmaintains,
i nconsi stent with our Hanbl en opi ni on. Hanblen and its
progeny operate under the prem se that a conpetent
defendant may direct his own defense at trial. See
Farr v. State, 656 So.2d 448, 449 (Fla. 1995).
However, on appeal, this Court nust exam ne Ocha's
death sentence to ensure the uniform application of
| aw, evidentiary support, and proportionality. See
Al ston, 723 So.2d at 160. To facilitate the Court's
duty, Kl okoc requires that the defendant have
appel l ate counsel. Therefore, it is not inconsistent
for Ocha to waive his right to present mitigating
evidence at the trial level, yet have appellate
counsel appointed against his w shes. Because Ocha
presents no cogni zabl e reason for this Court to recede
from our holding in Hanmblen, we deny his requested
relief.

826 So.2d at 964-65.

For simlar reasons, Mihammad offers Boyd no relief.

v. State, 841 So.2d 455 (Fla. 2003), the defendant waived

mtigation and the state presented aggravation to the jury.

appeal, he argued the court should have ordered mtigation

presented through a “speci al

Thi s

Court rejected the claimfinding:

| n Hanbl en v. State, 527 So.2d 800 (Fla. 1988), we
determ ned that a defendant cannot be forced to
present mtigating evidence during the penalty phase
of the trial. W reasoned that "all conpetent
def endants have a right to control their own
destini es” within t he anbi t of t he ri ghts,
responsibilities, and procedures set forth in the

89
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constitution and statutes. 1d. at 804. We therefore
continue to hold that a trial court should not be
required to appoint special counsel for purposes of
presenting mtigating evidence to a penalty phase jury
if the defendant has know ngly and voluntarily waived
the presentation of such evidence. See N xon V.
Si ngl etary, 758 So.2d 618, 625 (Fla.) ("[T]he
defendant, not the attorney, is the captain of the
ship."), cert. denied, 531 U S. 980, 121 S.Ct. 429,
148 L. Ed. 2d 437 (2000); Koon v. Dugger, 619 So.2d 246
(Fla. 1993); Farr v. State, 621 So.2d 1368 (Fla.
1993).

Gim 841 So.2d at 461-62.

There is no basis for the claimof an unreliabe sentence.
Boyd presented mitigation, counsel argued against aggravation
and for mtigation, and a sentenci ng menorandumwas filed.' The
court ordered a PSI and considered all record evidence in its
sentencing order (R 546-55). Any suggestion counsel were
ineffective (1B 75) is not cognizable here. Lawence, 691 So. 2d
at 1074. Because Boyd did not waive mtigationinits entirety,
nei t her Koon nor Muhanmad apply, instead Mora controls. Having
failed to give a basis for this Court to recede from Mra
relief nust be denied.

| SSUE 11

1At the March 27, April 10, and May 29, 2002 Spencer and
final status hearing, Boyd was advised by the court he could
present anything from w tnesses to docunments to photographs in
mtigation and given additional tine to consider what he w shed
to do or if he wished to do. (T2407-29, 2434-58, 2475-89). Boyd
refused on each occasion and in fact refused when contacted for
the PSI (T2442, 2453.
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THE FELONY MURDER AND HEI NOUS, ATROCI OUS AND
CRUEL AGGRAVATI NG FACTORS ARE SUPPORTED BY
SUBSTANTI AL, COWVPETENT EVI DENCE (rest at ed)

This issue has three subclainms: (1) the HAC aggravator
shoul d not have been found; (2) because a JOA sould have been
granted for the sexual battery and Ki dnappi ng, the fel ony nurder
aggravator should not have been found, and (3) should an
aggravator be stricken, a single aggravating factor cannot
support a death sentence. Both the HAC and felony nmurder
aggravators were established and are supported by substantial,
conpet ent evidence.

VWhet her an aggravating circumstance exists is a factua
finding reviewed under the conpetent, substantial evidence test.

VWhen review ng aggravating factors on appeal, this Court in

Alston v. State, 723 So. 2d 148, 160 (Fla. 1998), reiterated the

standard of review, noting that it “is not this Court’s function
to reweigh the evidence to determ ne whether the State proved
each aggravating circunstance beyond a reasonabl e doubt—+that is
the trial court’s job. Rather, our task on appeal is to review
the record to determ ne whether the trial court applied the
right rule of law for each aggravating circunstance and, if so,
whet her conpetent substantial evidence supports its finding,”

quoting Wllacy v. State, 696 So. 2d 693, 695 (Fla.), cert.

deni ed, 522 U. S. 970 (1997). See Gore v. State, 784 So.2d 418,
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432 (Fla. 2001).

HAC - The court found HAC stating:

The evidence at trial indicated that M. Boyd
st abbed Ms. Dacosta in the chest 36 tinmes with an
instrunent consistent with the design of a torque
(sic) screwdriver. The injuries to M. Dacosta’s
chest consisted of superficial puncture wounds, which
did not penetrate the sternum The injuries to the
chest occurred in a pattern, indicating that M. Boyd
inflicted the wounds at the sane tine.

Whil e M. Boyd repeatedly stabbed Ms. Dacosta, she
was consci ous and struggling agai nst her assail ant, as
reflected by the defensive wounds about her hands and
ar nms. The evidence I ndi cates that the defensive
wounds to Ms. Dacosta’'s arns were caused by the sane
instrument which caused the wounds to her chest.
These wounds were in addition to the bite marks
evi dence on her hands.

Not one of the 36 wounds to Ms. Dacosta’s chest,
nor any of the defensive wounds to her arns and hands,
was sufficient to cause her death. Ms. Dacosta died
only when M. Boyd plunged the instrument, nost likely
a torque (sic) screwdriver, through her skull,
penetrating her brain.

The manner in which M. Boyd nurdered Ms. Dacosta
i ndicates, at the very least, a conplete disregard for
t he suffering of another human being. The evi dence
i ndi cates that Ms. Dacosta was aware of her inpending
deat h, as she fought against M. Boyd, though the pain
and fear, and suffering that M. Boyd inflicted with
each of the 36 blows to her chest, and up until the
fatal blow to her brain.

This Court finds that the actions of M. Boyd were
consci encel ess, pitiless and unnecessarily torturous
to Ms. Dacosta....

The State has proven this aggravating factor
beyond a reasonabl e doubt. ...
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(R 547-48).

According to Dr. Al exandrov, the 36 superficial wounds to
Dacosta’s "chest, arms, and head are consistent with ... a Torx
driver"” and the injuries on her hands & arns are consi stent with
def ensi ve wounds. Al so, these wounds were inflicted before
death. The doctor noted defensive wounds/ abrasions to the back
of Dacosta’s hands and arnms nost |likely inflicted as she was
trying to protect her head (T 764-70). Dr. Perper concurred
that the 36 superficial stab and defensive wounds to the
chest/breast, arns, hands, eye area, and tenporal |obe were
consistent with a Torx screwdriver and were obtained before
death (ST 447-48, 461) These injuries would cause pain and
i nduce fear as she was conscious during the infliction of the
def ensi ve wounds (ST 452-53). Wthin a reasonabl e degree of
nmedi cal certainty, the chest wounds and those to her hands and
arms were inflicted when Dacosta was alive, conscious, and
attempting to fend off her attacker (ST 470-71).

Dr. Perper’s testinony al one undercuts Boyd's reliance upon

Zakrzewski v. State, 717 So.2d 488 (Fla. 1993) and Diaz V.
State, 28 Fla.L.Wekly S687 (Fla. Sept. 11, 2003). Bot h dea
with a situation where it could not be said that the victimwas
aware of her inpending death. Such is not the case here. The

record reveals Dacosta was alive when the superficial wound
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inflicted. Her defensive wounds prove she was consci ous and
fighting off Boyd. As such, Dacosta was aware of her fate

unlike this Court’s finding of the victinms in Zakrzewski and

Di az.
Drs. Al exandrov and Perper establish that the court’s HAC
finding is supported by conpetent, substantial evidence. As

explained in Guzman v. State, 721 So.2d 1155 (Fla. 1998):

The HAC aggravator applies only in torturous
mur ders--those that evince extreme and outrageous
depravity as exenplified either by the desire to
inflict a high degree of pain or utter indifference to

or enjoynent of the suffering of another. ... The
crime nust be consciencel ess or pitiless and
unnecessarily torturous to the victim ... The HAC

aggravating circunstance has been consistently upheld
where the victimwas repeatedly stabbed.

Guzman v. State, 721 So.2d 1155, 1159 (Fla. 1998) (citations

omtted). Here, Dacosta was stabbed repeatedly while conscious.
Such caused her pain as evidenced by her attenpts to defend
herself. Eventually, Boyd inflicted the fatal bl ow by stabbing
her in the head with the screwdriver breaking through her skul

and penetrating her brain. HAC has been proven on this

evidence. See Owen v. State, 862 So.2d 687, 698 (Fla. 2003)

(affirm ng HAC based upon nmultiple stab wounds); Duest v. State,

855 So.2d 33, 47 (Fla. 2003); Brown v. State, 721 So.2d 274, 277

(Fla. 1998).

Fel ony Murder - Boyd references his Issue 3 as support for
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the claim the felony nurder aggravator should not have been
found. For the reasons presented in the State’s answer to | ssue
3, the sexual battery and armed ki dnappi ng convi cti ons shoul d be
af firmed. Based upon those conviction, the aggravator was
proven beyond a reasonable doubt, the court’s finding of the
aggravator i s supported by substantial conpetent evidence. Davis
v. State, 703 So.2d 1055, 1061 (Fla. 1997) (concl uding
cont enpor aneous convi ction for sexual battery warrants finding

of felony murder aggravator).

Singl e Aggravat or cases - The Def endant suggests this Court
should strike at |I|east one aggravator and find a single
aggravator will not support a death sentence. For support he
points to section 921.141(2)(a) and (3)(a), Florida Statutes
wherein the statute refers to “sufficient aggravating
circunstances”, i.e, denotes a plural factor. He later states
that “[o]ne of the two aggravating circunstances used in
sentencing appellate was inmproperly found”, but he does not
state which one.

In 1973, this Court was called upon to determne if
Florida s death penalty statute was constitutional. State v.

Di xon, 283 So.2d 1, 2-3 (Fla. 1973), superseded by statute as

stated in State v. Dene, 533 So.2d 265 (Fla. 1988). Before this

Court in Dixon was the exact |anguage at 1issue here.
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Interpreting the statute, in light of a challenge that the
aggravators were vague and did not “provide neaningfu

restraints and guidelines for the discretion of judge and jury,”
this Court stated: “[w]hen one or nmore of the aggravating
circunstances is found, death is presumed to be the proper
sentence unless it or they are overridden by one or nore of the
mtigating circunmstances provided....” Dixon, 283 So.2d 1, 8-09.
Based upon this interpretation, a single HAC aggravat or sentence

was affirmed in LeDuc v. State, 365 So.2d 149, 152 (Fla. 1978).

Since then, this Court has affirned several single aggravator
cases where there was little mtigation, thus, should an
aggravator be stricken, the death sentence remains proper as

Boyd’'s mtigation in mnimal. See Butler v. State, 842 So.2d

817, 832-34 (Fla. 2003); Blackwood v. State, 777 So.2d 399 (Fla.

2000); Cardona v. State, 641 So.2d 361 (Fla. 1994), denial of

postconviction relief reversed, 826 So.2d 968 (Fla. 2002). This

Court nust affirm

| SSUE 12

PHOTOGRAPHS OF THE VICTIM WERE ADM TTED
PROPERLY DURI NG THE PENALTY PHASE (rest at ed)

Boyd mmi ntai ns the adm ssion of autopsy photographs (State
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Exhibits B-2, G5, H6, D7) in the penalty phase over his
obj ection was reversible error. (1B 84-85) Defense counsel did
not obtain a ruling on his objection to B-2 and no argunent was
presented against the adm ssion of State Exhibit H-6. Hence,
t hose clainms are unpreserved. Still, all were adm tted properly
and used by the nmedi cal exam ner to explain the wounds inflicted
which went to the contested HAC and fel ony nurder aggravators.

Revi ew of the adm ssion into evidence of autopsy phot ographs

is for abuse of discretion. Philnobre v. State, 820 So.2d 919,

930-31 (Fla. 2002); Mansfield v. State 758 So.2d 636, 648 (Fl a.

2000); Gudinas v. State, 693 So.2d 953, 963 (Fla. 1997). Even

gruesone photographs will not be found i nadm ssible “[a] bsent a
cl ear showi ng of abuse of discretion by the trial court.” Rose
v. State, 787 So. 2d 786, 794 (Fla. 2001). *“[P]hotographs wll

be adm ssible into evidence ‘if relevant to any issue required

to be proven in a case.’” WlIlson v. State, 436 So.2d 908, 910

(Fla. 1983). See Mansfield 758 So.2d at 648; Gudinas, 693

So.2d at 963; Adans v. State, 412 So.2d 850 (Fla. 1982); Wlty

v. State, 402 So.2d 1159 (Fla. 1981). Even gruesone photographs
are adm ssible if they fairly and accurately represent a fact at

issue, Preston v. State, 607 So. 2d 404, 410 (Fla. 1992), or

2For ease of reference, the letter indicates the initial
identification of the evidence (T 2188-99) and the nunber
indicating is the final designation
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when t hey show t he condition and | ocati on of the body when found
or illustrate a wtness testinmony, assist the jury in
under st andi ng t he testi nony, or bear on issues of the nature and
extent of the injuries, the cause of death, nature and force of
t he vi ol ence used, preneditation or intent. Rose, 787 So. 2d at
794 (noting “autopsy photographs, even when difficult to view,
are adm ssible to the extent that they fairly and accurately
establish a material fact and are not unduly prejudicial.”);

Rut herford v. Moore, 774 So. 2d 637 (Fla. 2000); Pangburn v.

State, 661 So. 2d 1182, 1188 (Fla. 1995).

Those whose work products are mnurdered human bei ngs
shoul d expect to be confronted by photographs of their

acconpl i shnents. ... It is not to be presuned that
gruesonme photographs will so inflane the jury that
they will find the accused guilty in the absence of

evidence of guilt. Rather, we presune that jurors are
gui ded by logic and thus are aware that pictures of
the nmurdered victins do not al one prove the guilt of
t he accused.

Henderson v. State, 463 So. 2d 196, 200 (Fla. 1995).

During the guilt phase, the parties stipulated to the
medi cal exam ner’s testinony including the cause and manner of
death, type of wounds, weapon used to inflict the wounds, and
whet her certain wounds were defensive. |In order to secure the
stipulation, the parties agreed the State would admt into
evidence only three body diagranms and a conposite of autopsy

phot ographs showi ng only the hands and arns, but if a penalty
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phase were necessary, a different standard would apply (T 758-
61, 764-65).

For the penalty phase, the State sought to i ntroduce autopsy
phot ogr aphs show ng the chest, arnms, hands, and head in order to
prove HAC. While the defense objected to three photographs, B-
2, D7, and G5, they were admtted into evidence (T 2188-99; ST
446). No ruling was obtained on the objection to B-2. |nstead,
the parties went onto the next piece of evidence. (T 2188). The

challenge to B-2 is unpreserved, because Boyd failed to obtain

a ruling on it. Arnstrong v. State, 642 So.2d 730, 740 (Fla.

1994) (finding claim procedurally barred where judge heard

nmotion, but never ruled); Richardson v. State, 437 So.2d 1091
(Fla. 1983).

Simlarly, while Boyd asserts he objected to H-6, the record
establishes he was seeking to bar G5 and made no argument
against H-6. After the prosecutor explained what G5 and H 6
depi cted, defense counsel stated: “My objectionis that G-- |'d
rather have H than G H shows the close-up of the wounds
t hensel ves, the |ocation, the md-chest, and the pattern.
Whereas G shows the trash bag over her head and her pubic hair
whi ch has nothing to do with the injuries on her chest.” (T
2191-92). Here, Boyd argues that G5 and H-6 were not

adm ssi ble because they did not tend to establish either
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aggravator found in this case. Such argunent is different than
t he one made bel ow. Because it was not raised previously, the

issue is not preserved. Steinhorst, 412 So.2d at 338 (hol ding

except for fundanental error, an issue will not be considered on
appeal unless it was presented to |lower court in same terns as
asserted on appeal).

Al so, Boyd attenpts to connect the issue of adm ssibility
of the photographs with the construction noise heard in the
courtroom during a portion of Dr. Perper’s direct exam nation
(IB 86). This issue was not raised with the judge. Wile there
was a notion for mstrial due to the noise, it was not linked to
the propriety of the use of particul ar autopsy phot ographs which
had been admtted (ST 446-54) by the tinme the defense objected
to the “distracting” nature of the noise (ST 455). Hence, the

matter as argued has not been preserved. Steinhorst, 412 So. 2d

at 338.

Mor eover, the circunstances of the objection were nodified
only after the court made an observation about the jurors
reactions. The initial objection raised by defense counsel, Dr.

Ongl ey was: “For the record, the sound is so distracting --"

(enphasis supplied). Boyd’'s other counsel, M. Laswel
interjected that it sounds |like a “Sawzall or masonry drill” and

Dr. Ongl ey added the court should | ook at the jurors’ reactions.
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On this accounting al one, counsel nmoved for a mstrial (ST 455).
When the State offered to explain the construction noise,
counsel declined, stating he did not want to put enphasis on it
(ST 456). It was only after the court interpreted the jurors’
reactions as “sonmewhat nore recoiling fromthe photographs than
the sound” did the defense note it was not just the noise but
that it was comng at a time when the photographs were being
di spl ayed involving screwdrivers and Sawzalls. (ST 456-57).
After a short recess, the defense changed its position. Nowthe

“distracting” nature of the noise was not the issue, but the

enotional aspect to it “sonewhat rem niscent of a dentist with
a drill kind of grinding away.” The court agreed to recess if
t he noi se started again (ST 460). The record does not reflect
further construction noise during Dr. Perper’s testinony. (ST
460-79). dven the evolution the defense argunent and the fact
there was no further construction noise, the issue is
unpreserved, but at worst not a factor in the trial.

Turning to the merits, the State sought the fel ony nurder
and HAC aggravators. Boyd chal l enged the appropriateness of
both factors. Hence, the State was required to put on
sufficient evidence to prove them beyond a reasonabl e doubt.

Boyd references Alneida v. State, 748 So.2d 922 (Fla. 1999) and

its discussion that an aut opsy photograph woul d be i nadm ssible
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if the subject the exhibit went to was not at issue. However,
because Boyd chal |l enged both aggravators the State sought, the
phot ographs were material and probative of the aggravation
sought. (R 529-2; ST 438-2).

Thonpson v. St at e, 619 So.2d 261 (Fla. 1993) is

di stingui shabl e because the autopsy photographs were of the
victim s post-traunma di ssection. Such is not the case here.
The State introduced phot ographs whi ch were of Dasosta’s visible

wounds, not of a dissection. Hof fert v. State, 559 So.2d 1246,

1249 (Fla. 4th DCA 1990) is distinguishable because it is not a
death case where the State is required to prove the HAC nature
of the victim s death. As such, the infliction of a fatal brain
injury after the victimhas suffered over 40 ot her stab wounds,
bites, and abrasions is an issue for the jury in the penalty
phase where it mght not be in a second-degree nmurder case.

Exhibit B-2 - The State noted there were no pictures of the

def ensi ve wounds depicted in B-2 (T 2188). Dr. Perper expl ained
the injuries to DaCosta’ s right forearm were consistent wth
bei ng produced by a screwdriver and were defensive wounds
obt ai ned as a person wards off an “assaul tive weapon.” (T 2296).
The doctor noted Dacosta would have been consci ous when she

recei ved these wounds (ST 2300). Conde v. State, 860 So.2d 930,

955 (Fla. 2003) (relying on defensive wounds to establish victim
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was alive during attack to support HAC); Duest v. State, 855

So.2d 33, 46 (Fla. 2003) (affirm ng HAC where there was evi dence

of defensive wounds); Ni bert v. State, 508 So.2d 1, 4 (Fla

1987) (finding HAC where stabbing victimhad defensive wounds).
Here, the nedi cal exam ner used the photographs to identify the
def ensi ve wounds whi ch had not been seen by the jury before and
affirmed that such were inflicted while Dacosta was consci ous
and fighting her attacker. State’'s B-2 was admtted properly in

support of HAC.

Exhibit D-7 - The defense objected to D-7 (show ng t he chest

and fatal head wound, blood on the sheet and plastic bag, and
deconmposi ng face), because it did not address the manner of
death and the injuries were visible in F-4,. The prosecutor
poi nted out a different wound was shown in F-4 and it was the
pattern injury which was of inport to established the crue

nature of the nurder. (T 2188-89). During Dr. Perper’s
testi nony, he explained that D-7 showed deconpositional changes
as well as injuries to the tenporal right parietal area with
brain matter show ng. He opi ned that the 36 chest stab wounds
woul d not cause death, but the one to the brain would as
exhibited in D7. (ST 454) The doctor averred that the wounds
to Dacosta’ s chest, arm hands, and head region were not fatal

except for the one which entered her brain. Although he could
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not say for how | ong Dacosta survived after the braininjury, it
probably was | ess than hours. (ST 462). \While uncertain of the
order, Dr. Perper believed the 36 stab wounds to the chest area
were done a one time, the four to the eye were done together,
and the “cluster of the four in the head penetrating the brain
was done at one tinme. (ST 465-66). This discussion nust be
considered in light of the testinony that defensive wounds were
recei ved as Boyd sat astride Dacosta stabbing at her and she was
able to free her right armand try to fend off his blows to her
chest and head region (ST 470-71).

Exhibits G5 and HH6 - G5 depicted the 36 stab wounds to
Dacosta’ s chest area and H- 6 showed a cl ose-up of the area. B-2
showed def ensi ve wounds to Dacosta’s arms, G5 and H-6 exhibited
the 36 stab wounds to her chest area, and D-7 depicted the head
i njuries. From these photographs, Dr. Perper was able to
explain to the jury the injuries Dacosta received, the possible
timng of her death, the fact she was alive when many of the
wounds were inflicted based upon the defensive wounds received,
and coul d describe the attack and death Dacosta endured. Taken
together, the exhibits show the brutal, torturous nature of
enduring 36 stab wounds to the chest, breast, and sternum and
around the eye and about the head while conscious and fighting.

Boyd’'s guilt was determined in part on sketches of the | ocation
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of the superficial and fatal wounds. 1In the penalty phase, the
jury was required to consi der whether the killing was net HAC.
To assess that, photographs were necessary to show the actual
clusters of superficial stab wounds inflicted while Dacosta was
trying to defend herself and before the fatal brain injury was
recei ved. There was no error in confronting Boyd with his
handi wor k. Henderson, 463 So. 2d at 200. Toget her, the
chal | enged phot ographs and ot her exhibits proved HAC and fel ony
murder. Any prejudicial effect is outweighed by the probative
val ue.
| SSUE 13

THE DEATH SENTENCE IS PROPORTI ONAL

(restated)

It is Boyd s position the sentence is not proportional
However, this Court has affirmed death sentences under
circunstances simlar to those here, and should do so again.

Proportionality review is to consider the totality of the

circunstances in a case conpared with other capital cases to

ensure uniformty. Ubin v. State, 714 So.2d 411, 416-17 (Fla.

1998); Terry v. State, 668 So.2d 954 (Fla. 1996). It is not a

conpari son between t he nunber of aggravators and nmitigators, but
is a "thoughtful, deliberate proportionality reviewto consider

the totality of the circumstances in a case, and to conpare it
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with other capital cases.™ Porter v. State, 564 So.2d 1060,
1064 (Fla. 1990). The Court’s function is not to reweigh the
aggravators and mtigators, but to accept the jury's

recommendati on and the judge's weighing. Bates v. State, 750

So.2d 6, 14-15 (Fla. 1999).

Here, the court found the HAC and fel ony nmurder aggravtors,
mtigation of (1) no significant history of prior crimnal
activity (mediumweight); (2)religion (mniml weight); (3) good
jail record (mnimal weight); (4) famly and friends care
for/love Boyd (mniml weight); (5) good famly (m nimal
wei ght); (6) renmorse (m ni numwei ght). For sexual battery, Boyd
received 15 years and life for armed kidnapping to run
consecutive to the death sentence. (R 546-55). Boyd' s reliance

upon Fitzpatrick v. State, 527 So.2d 809, 811 (Fla. 1988) is

nm splaced as there the statutory nmental mtigators of extrenme
mental or enotional disturbance the capacity to appreciate the
crimnality of his conduct or to conformit to the requirenents

of law was substantially inpaired. Also, conspicuously absent

was the HAC aggravator. As such, the facts of Fitzpatrick was
di stingui shabl e. Here there was one statutory mtigatory of
lack of crimnal history and five non-atatutory mtigators of

mniml to mnimum wei ght. Likew se, Livingston v. State, 565

So.2d 1288, 1292 (Fla. 1988) does not assist Boyd. There the
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prior violent felony and fel ony murder aggravators were found to
be outwei ghed by the defendant’s age (17 at the tine) marginal
intelligence, horrific honmelife, his “youth, inexperience, and
immaturity” as well as extensive use of drugs. Boyd has no such
mtigation, he was a mature man working in his famly business
and doi ng odd jobs for Rev. Lloyd. There is no evidence he had

low intelligence or used drugs. The facts of Livingston are

di stingui shable fromthe instant case.

Jackson v. St at e, 575 So.2d 181 (Fla. 1991) i's

di stingui shable from this case. In Jackson, this Court
considered an Enmund and Tison!'® issue, i.e., the relative
cul pability of co-defendants in an arnmed robbery and concl uded
that it was unproven that Jackson was the triggerman and that
his state of mnd was sufficient to subject himto the death
penalty under a felony nurder theory. 1d., at 190-93. Such is
not the case here. There are no dueling co-defendants,

everyt hi ng done here was done by Boyd. |In Kramer v. State, 619

So.2d 274, 278 (Fla. 1993) this Court focused on the mtigation
of “al coholism nental stress, severe | oss of enotional control”
and di scribed the case at its worst as “nothing nore than a

spont aneous fight, occurring for no discernible reason, between

BTison v. Arizona, 481 U S. 137 (1987) and Ennmund v.
Fl orida, 458 U. S. 782 (1982).
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a di sturbed al coholic and a man who was | egally drunk. This case
hardly lies beyond the norm of +the hundreds of capital
felonies.” Such cannot be said for the facts here. Boyd
abduct ed Dacosta when she was vul nerable - it was near 2:00 a. m
and she had run out of gas - and he secreted her to his
apartnment where he nethodically tortured her with a screwdriver
and raped her. When he was done he stabbed her through the
skull, cleaned the crime scene, wapped her body in plastic and
dunped it mles from his apartnment. Such does not show the
severe |oss of emotional control at issue as mtigation in
Kr amer . Boyd’'s cases do not call into question the
proportionality of his sentence.

The court took into consideration Boyd s good jail record
and religious beliefs which was based on Matthews testinmony. It
is not for this Court to reweigh that mtigation. Bates, 750
So. 2d at 14.

The State relies on Mansfield v. State, 758 So.2d 636, 647

(Fla. 2000) (finding capital sentence proportional based on HAC
and felony nurder-sexual battery aggravators and five non-

statutory mtigators); Davis v. State, 703 So.2d 1055, 1061-62,

(Fla. 1997), (affirm ng death penalty HAC and felony nmurder-
sexual battery and and slight nonstatutory mtigation); Geralds

v. State, 674 So.2d 96, 105 (Fla. 1996) (affirm ng death
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sentence with aggravators of HAC and felony nurder-robbery and
both statutory and nonstatutory mitigation was afforded little

wei ght); Spencer v. State, 691 So.2d 1062, 1065 (Fla. 1996)

(affirm ng death sentence based on two aggravators -- prior
violent felony and HAC even in light of two statutory mental
mtigators -- extreme nental or enotional disturbance and
i npaired capacity to appreciate the crimnality of conduct and

several nonstatutory mtigating circunstances); Lenon v. State,

456 So.2d 885, 888 (Fla. 1984) (upholding death penalty for
stabbing death of victim where HAC and prior violent felony
aggravators found to outweigh statutory mitigator of enotional
di st ur bance). Further, even if only HAC remains, death is
proportional. Butler, 842 So.2d at 832-34; Blackwood, 777 So. 2d
at 412-13; Cardona, 641 So.2d at 361; LeDuc, 365 So.2d at 152.
| SSUE 14
THE COURT EXERCI SED I TS DI SCRETI ON PROPERLY
IN ASSESSI NG AND  VEI GHI NG M Tl GATI ON
(restated)
Boyd takes issue with the weighing of the non-statutory
mtigator of (1) good famly; (2) religious beliefs, and (3)
jail record (IB 93-95). This claimis nmeritless as the court

followed the dictates of Trease v. State, 768 So.2d 1050, 1055

(Fla. 2000).

This Court in Canpbell v. State, 571 So.2d 415 (Fla. 1990),
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established relevant standards of review for mtigating
circunstances: 1) whether a circunstance is truly mtigating in
nature is a question of law and subject to de novo review, 2)
whet her a mitigator has been established is a question of fact
and subject to the conpetent, substantial evidence test; and 3)
the weight assigned to a mtigator is wthin the judge's

di scretion. See Kearse v. State, 770 So.2d 1119, 1134 (Fl a.

2000); Trease v. State, 768 So.2d 1050, 1055 (Fla. 2000)
(receding in part from Canpbell and holding an established

mtigator may be assigned “little or no” weight); Mansfield v.

State, 758 So.2d 636 (Fla. 2000); Alston v. State, 723 So.2d

148, 162 (Fla. 1998); Bonifay v. State, 680 So.2d 413, 416 (Fl a.

1996) .
The suggestion the sentencing order violates the dictates

of Morgan v. State, 639 So.2d 6, 13-14 (Fla. 1994) and M nes v.

State, 390 So.2d 332, 337 (Fla. 1980) is unsupported. The court
did not abdicate its sentencing responsibility and reject
mtigation based upon a guilty verdict. Instead, the court gave
|l ess weight to Boyd s offer of “good famly” as mtigation
because it did not keep him from commtting brutal acts upon
Dacosta. It cannot be said that no reasonabl e person woul d take
the position the court did in assessing mniml weight to this

fact. See Tonpkins v. State 2003 W 22304578, 12 (Fla. 2003)
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(accepting rejection of “good famly” mtigator); Anderson V.

State, 841 So.2d 390, 408 (Fla. 2003) (affirm ng death sentence

where judge gave mninmal weight to “good famly” mtigator);

Chavez v. State, 832 So.2d 730, *767, n.44 (Fla. 2002) (noting

court gave “good fam ly” mitigator some weight); Bell v. State,

841 So.2d 329, 333 (Fla. 2002) (assigning little weight to “good
fam ly” mtigator).
Li ke the “good famly” mtigator, other courts have given

m ni mum wei ght to the religion and good jail record mtigation.

See Doorbal v. State, 837 So.2d 940, 952 (Fla. 2003) (giving
little weight to religious and good courtroom behavior); Chavez
v. State, 832 So.2d 730, 767 (Fla. 2002) (assigning very little

wei ght to good jail conduct); Hurst v. State, 819 So.2d 689, 699

(Fla. 2002) (finding harmess rejection of religious beliefs

mtigation); Gudinas v. State, 816 So.2d 1095, 1099 (Fla. 2002)

(according very little weight to religious beliefs); Reese V.

State, 768 So.2d 1057, 1058 (Fla. 2000) (assignhing good jail

record m ni ml weight); Banks v. State, 700 So.2d 363, 368 (Fl a.
1997) (finding no abuse its discretion in rejecting religion as
mtigation). Boyd has not shown an abuse of discretion and this

Court nust affirm
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirmthe convictions and sentence of death.
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