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ARGUMENT

| SSUE |

THE TRI AL COURT ERRED | N ALLOW NG
APPELLANT TO PROCEED PRO SE AT TRI AL
W THOUT A PROPER FI NDI NG OF COMPE-
TENCE AND W THOUT A KNOW NG AND | N-
TELLI GENT WAI VER OF COUNSEL, AND I N
FAI LI NG TO HOLD COVPETENCY HEARI NGS
ON OCCASI ONS THROUGHOUT THE PROCEED-
I NGS.

Appel l ant relies on the reasons, argunents, and authorities
presented in his Initial Brief. 1In addition, Appellant presents the
following in response to Appellee's Answer Bri ef.

WAl VER OF COUNSEL
"[Clourts indulge in every reasonabl e presunption agai nst

wai ver [of counsel.]" Brewer v. Wlliams, 430 U. S. 387, 404 (1977),

citing Brookhart v. Janis, 384 U S. 1, 4 (1966) and d asser v. United

States, 315 U.S. 60 (1942). "This strict standard applies equally to
an alleged waiver of the right to counsel whether at trial or at a
critical stage of pretrial proceedings.” Brewer, 384 U S. at 404,

citing Schneckloth v. Bustanonte, 412 U. S. 218, 238-240 (1973) and

United States v. Wade, 388 U.S. 218, 237 (1967). The State has the

burden of establishing a valid waiver. Brewer, 430 U S. at 404.

A few nonths after the incident and Hernandez's arrest, the
trial court held a conpetency hearing and found he was inconpetent
to proceed (v12:1277; v1:32-43). Dr. Mher had indicated Hernandez:
had a maj or psychiatric disorder, but mght be malingering; did not
appreci ate the charges, the potential penalties, or the |egal pro-

cess; lacked ability to conmuni cate facts to counsel because of poor



Engl i sh, depression, and a thought disorder; |acked capacity to
mani f est appropriate courtroom behavior and to testify relevantly;
and was i nconpetent to proceed (v1:32-36). Dr. Saa indicated

Her nandez: had poor attention, nmenory, and thought process; may have
audi tory hallucinations; may suffer from depression with psychosis;
was receiving antidepressant and anti psychotic nedications; suffered
a head/ back injury in 1994; did not understand the charges, potenti al
penalties, or |egal process; would be unable to disclose rel evant
facts to counsel; had capacity for appropriate courtroom behavior;

| acked capacity to testify relevantly; and m ght be malingering, but
was not conpetent to proceed (vl1:40-43).

After a short conmmtnment to a State Mental Hospital, the trial
court held anot her conpetency hearing and found Her nandez was conpe-
tent to proceed (v1:45-56; 64-67; v3:441-451; v12:1289-1340). Dr.
Saa agai n found Hernandez i nconpetent to proceed, suspecting he m ght
be malingering, but noting he could be nentally ill and malingering
(v1:69-71; v12:1289-1291, 1298-1303). Dr. Saa noted Hernandez
claimed not to know the charges against him the potential penalties,
or the roles of the judge, jury, State Attorney, and Public Defender
(v1l:70).

Dr. Maher now found Hernandez conpetent, conceding that he
m ght be nmentally ill, but asserting assessnment was prevented by his
refusal to participate in evaluation (vl1l:66-67; v12:1304-1317). Dr.
Maher believed he was malingering, but agreed nmentally ill or incom
petent persons may malinger (v1:64-66; v12:1306-1311, 1314-1315).

Her nandez did not tell Dr. Maher he appreciated the charges, penal -



ties, or other criteria of conpetence, but Dr. Maher found him
conpetent based on indirect evidence (v12:1311-1313, 1317).

Dr. Bal zer, a psychol ogist at the State Hospital, believed
Her nandez nmal i ngered, but he conceded a nentally ill person could
mal i nger (v12:1321-1324, 1331-1334). Dr. Bal zer and the hospital
treatnment team believed he suffered fromno major psychiatric ill-
ness, he was too dangerous for the hospital, and he was conpetent
(v12: 1322-1335).

After the determ nation of conpetence and until trial,

Her nandez was di sruptive and disrespectful in court; conplained of a
| ack of medical care and abuse in jail; conplained about a | ack of
contact with his famly; sought and was granted di scharge of his
original counsel; sought and was deni ed replacenent of the second
defense team and refused to conmunicate with his new defense team
(v1:91-92, 94-104, 108-110, 123-127; v4:5-35, 112-114, 118-138;
v12:1343-1349, 1414-1420; s1:63-96, 102-110; s2:117-148, 155-156,
161-168, 182-184, 188-195).

At a conpetency hearing held on the day before trial, the trial
court again found Hernandez conpetent (v4:125-126). Dr. Saa indi-
cated he attenpted to eval uate Hernandez, but he would not talk
(v4:82, 84-85; v2:278-279). Dr. Saa felt it was inproper to render
an opi nion on conpetence where Hernandez would not discuss the
criteria of conpetence (v4:85-86; v2:278-279). Dr. Berland indicated
Her nandez woul d not cooperate with an eval uation, and he coul d not
form an opi ni on about Hernandez's mental illness to a nedical cer-

tainty, but he believed he suffered a brain injury in an accident,
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t he accident caused a psychotic disturbance, and he was nmentally ill
(v4:88-105). Dr. Berland asserted Hernandez may be a crazy pl aying
crazy, he should be hospitalized for evaluation, and he nmay be too
mentally ill to proceed (v4:101-105).

Dr. Maher believed Hernandez was conpetent and nmet each of the
i ndividual criteria for conpetence, despite his refusal to discuss
the criteria (v2:280-283; v4:39-43, 47-49, 55-75). Dr. Maher as-
serted Hernandez was suffering from an undi agnosed personality
di sorder, but his nental illness did not render himinconpetent, and
hi s demandi ng, stubborn behavior and his refusal to cooperate was a
voluntary attenpt to appear nmentally inpaired and i nconpetent (v4:40-
42, 58-60, 69-75, 78). However, Dr. Maher was concerned that al-

t hough Hernandez attenpted to appear inconpetent, he nay be nmentally
il (va:77).

Def ense counsel asserted he was perplexed by Dr. Mher's undue
reliance on hospital reports, and his failure to engage Hernandez in
any direct dialogue about the criteria of conpetence (v4:106-107,
114-115). Counsel believed it was irrational and inconpetent for
Hernandez to refuse to cooperate with those seeking to help him
(v4:107-108). Dr. Mher originally said Hernandez did not appreciate
the charges or the | egal process, he spoke English poorly, and he was
probably nmentally ill, and nothing changed | ater (v4:109-111, 114-
115, 119). Counsel noted Dr. Maher did not assert Hernandez could
testify appropriately or responsively, and there were no indications

that he could so testify (v4:108, 115-118).



The appell ate record does not establish that anyone ever had
direct evidence that Hernandez understood the charges, potenti al
penalties, or |egal process. Such was nerely presuned fromhis
refusal to cooperate with the nental health experts, the attorneys,
and the trial court.

At the onset of the trial on August 21, 2001, Hernandez sought
di scharge of counsel who did not help him he claimed the trial judge
was violating the law, he asserted he was not guilty, he asked to
confront a police officer, and he refused to behave or cooperate with
counsel (v6:186-189). He was ordered renpved fromthe courtroom
(v6:189).

After the exam nation of prospective jurors was conpl et ed,

Her nandez was present during selection of the jurors (v7:460-474), He
again stated he did not want his attorneys, and now said he woul d
represent hinself (v7:471, 474, 478). The jury was sworn and in-
structed (v7:478-481). The trial court stated the Faretta hearing
woul d be held in the norning (v7:482-483).

Upon the resunption of trial on August 22, 2001, the trial
court initiated a Faretta inquiry (v7:488-518). However, Hernandez's
responses to the trial court's questions about whether he understood
the rights he was wai ving were nonresponsive.

The coll oquy included: nost of the questions fromthe nodel
colloquy in the comments to Florida Rule of Crim nal Procedure 3.111;
| argely unresponsive replies and conplaints unrelated to each ques-

tion about the waiver of rights; replies to the conpetence portion of



the inquiry establishing he was 28 years ol d! he had up to six years
of education, could not read or write English, he had been di agnosed
and treated for nental illness, and he had one prior pro se court
experience, appearing in traffic court with an interpreter; asser-
tions of not receiving discovery and paperwork; and denials of
repeated pro se requests for tinme to prepare (v7:488-503, 508-518).

The trial court's specific inquiry into Hernandez's understand-
ing of the charges, potential penalties, or |egal process establishes
not hi ng:

THE COURT: Do you understand the charges agai nst you?

THE DEFENDANT: That's what | want to make sure of.

THE COURT: You're charged with two counts --

THE DEFENDANT: | need the opportunity.

THE COURT: -- of first degree nurder. Do you understand
that, sir?

THE DEFENDANT: | am being accused of two counts of nurder?

THE COURT: Yes. You understand that?

THE DEFENDANT: | am hearing and | understand the inform-
tion that is against ne, but | need the papers, the discovery,
in order to be able to talk --

THE COURT: Do you understand that the maxi num penalty, if
you're found guilty of the charges, is either death by el ectro-
cution or by lethal injection or life inprisonnent wthout the
possibility of parole. Do you understand that, sir?

THE DEFENDANT: Well, | am not going to say yes, but if
you're going to base yourself on the information that the
police gave you and the information is incorrect, you're going
to base yourself on that information.

THE COURT: Do you understand that if you are not a citizen
of the United States and if you're found guilty, you could be
deported fromthis country, excluded fromentering this country

1 The crimnal report affidavit indicates Hernandez's birth
date was January 15, 1963 (v1:17). Dr. Saa noted in 1999 that he was
a poor informant who said he was approximately 40 years old (v1:42).
The South Florida Evaluation and Treatnment Center reported in 1999
that he was 36 years old and "[h] e appeared his stated age" (v1:50,
52). In 2000, Dr. Martinez indicated Hernandez was 37 years old
(v1:98). Hernandez's youngest sister indicated she was 32 years old
in 2001 (v10:997, 1001, 1003).



in the future and denied the opportunity to becone a natural -
ized citizen?

THE DEFENDANT: | amnot guilty, sir, of the accusation
that's bei ng made agai nst ne.

THE COURT: My question to you -- | would ask that you
pl ease respond to the question, sir.

THE DEFENDANT: Could you tell ne that question again,
pl ease?

THE COURT: Do you understand if you are not a citizen of
the United States and you're found guilty, you could be de-
ported fromthe country, excluded fromentering the country in
the future and denied the opportunity to become a naturalized

citizen?
THE DEFENDANT: From sonmething that | amguilty? As | told
you, | amnot guilty of such an action.

THE COURT: Do you have any questions about the charges or
t he possi bl e consequences and penalties if you're found guilty
as | have explained themto you?

THE DEFENDANT: What did you say?

THE COURT: Do you have any questions about the charges or
t he possi bl e consequences and penalties if you're found guilty
as | have explained themto you?

THE DEFENDANT: | don't understand that question very well.

THE COURT: Let ne ask you sonme other questions to deter-
m ne whet her you're conpetent to make a knowi ng and conpet ent
wai ver of counsel. How old are you?

(v7:509-511).

The problemin this case is not whether questions were asked
whi ch coul d have established a knowi ng and voluntary wai ver of
counsel. The questions asked in the Faretta inquiry were substan-
tially adequate. However, the record does not establish Hernandez
understood the risks of self-representation, and there was no know-
ing, intelligent, and voluntary waiver of counsel.

To discharge this duty properly in light of the strong presunp-

ti on agai nst waiver of the constitutional right to counsel, a

judge nust investigate as |long and as thoroughly as the circum

stances of the case before himdemand. The fact that an ac-
cused may tell himthat he is inforned of his right to counse
and desires to waive this right does not automatically end the
judge's responsibility. To be valid such waiver nust be made
with an apprehension of the nature of the charges, the statu-

tory offenses included within them the range of allowable
puni shnments thereunder, possible defenses to the charges and

7



circunstances in mtigation thereof, and all other facts essen-
tial to a broad understanding of the whole matter. A judge can
make certain that an accused's professed waiver of counsel is
under standingly and wi sely made only froma penetrati ng and
conprehensi ve exam nation of all the circunstances under which
such a plea is tendered.

Von Moltke v. Gllies, 332 U S. 708, 723 (1948).The ultimate

test is the defendant's understanding. United States v. Fant, 890

F.2d 408 (11th Cir. 1989); U.S. v. Bal ough, 820 F.2d 1485, 1487-1488

(9th Cir. 1987) ("Throughout this inquiry, we nmust focus on what the
def endant understood, rather than on what the court said or under-

stood."), cert. denied 525 U. S. 1083 (1999). The trial court clearly

erred in finding a literate, conpetent, understanding, and voluntary

wai ver of counsel . The cause nmust be reversed for a new tri al

COMPETENCY TO PROCEED
The State erroneously asserts that "At no tinme was a defense
request for a conpetency determ nation denied by the trial court.”
(Answer Brief at 27), and that the trial court held a proper hearing
on the post-guilt phase pre-penalty phase notion to reconsider the
conpet ency of Hernandez (Answer Brief at 33-35)2. The trial court
deni ed a request for reconsideration of a conpetency during a hearing

on the notion for such, but the hearing was not a proper proceeding

2 |Inits statement of case and facts, the State al so m stakenly
stated "Even after the jury verdict of guilt, the trial court, once
again, ordered a conpetency eval uation, on Septenmber 5, 2001.
(11/7322-326)." However, the order filed on September 5, 2001 was a
pretrial order for conpetency evaluation, not a new post-guilt phase
order for conpetency evaluation (v2:322-326).

8



to determ ne conpetence to proceed pursuant to Florida Rul es of
Crim nal Procedure.

On Novenber 19, 2001, before the penalty phase jury proceeding,
t he defense noved for reconsideration of conpetence, based on new
nore definitive testinmony of Dr. Berland that Hernandez was nentally
ill and inconmpetent (v12:1398; v3:334-335). Dr. Berland testified he
had now obt ai ned cl ear evidence of nental illness through a conversa-
tion with Hernandez's ex-wi fe (v12:1401-1407). Dr. Berland asserted
Her nandez' s behavi or during the marriage was consistent with del u-
sional paranoid thinking, he is psychotic, and he is inconpetent to
proceed (v12:1401-1403).

Hernandez had a due process right to a determ nation of conpe-
tency where there was a reasonabl e ground to doubt his conpetency.

Carrion v. State, Case No. 5D03-3410 (Fla. 5th DCA Nov. 21, 2003);

Drope v. M ssouri, 420 U S. 162 (1975).

If, at any material stage of a crimnal proceeding the court of
its own nmotion, or on nmotion of counsel for the defendant
has reasonabl e ground to believe that the defendant is not

mentally conpetent to proceed, the court shall imediately
enter its order setting a time for a hearing to determ ne the
defendant's nmental condition ... and shall order the defendant

to be exam ned by no nore than 3, nor fewer than 2, experts
prior to the date of the hearing.

Fla.R. CrimP. 3.210(b). Sentencing is such a "material stage."
Fla.R. CrimP. 3.214.

The standard for determ ni ng whet her a conpetency hearing is
required is whether there are reasonable grounds to believe the
def endant may be inconpetent, not whether he actually is inconpetent.

Tingle v. State, 536 So. 2d 202, 203 (Fla. 1988). "If a "reasonable




ground' exists, the |anguage of rule 3.210(b) is mandatory." Boggs
v. State, 575 So. 2d 1274, 1275 (Fla. 1991). An experts's opinion
that a defendant is not conpetent provides a reasonable ground for a

formal conpetency hearing. See Kothman v. State, 442 So. 2d 357

(Fla. 1st DCA 1983); Boggs v. State, 375 So. 2d 604 (Fla. 2d DCA

1979) .
The obligation to hold a conpetency hearing upon reasonabl e

grounds "is a continuing one.”™ Nowtzke v. State, 572 So. 2d 1346,

1349 (Fla. 1990). "[A] prior determ nation of conpetency does not
control when new evi dence suggests the defendant is at the current
time inconpetent.” Nowi t zke, 572 So. 2d at 1349.

The trial court denied the notion and found Hernandez was
conpetent, relying on the prior evaluation of Dr. Maher and the tri al
court's observations of Hernandez's behavior during the trial
(v12:1407-1409). The trial court failed to order Hernandez to be
exam ned by at |east two experts who are required to submt witten
reports prior to the date of a proper conpetency hearing as required

the Florida Rules of Crimnal Procedure. See Tingle, 536 So. 2d at

204 ("Under this rule [Fla.R CrimP. 3.210], prior to hearing, the
def endant will be exam ned by at | east two experts who are required
to provide witten reports to the court pursuant to Florida Rule of
Crimnal Procedure 3.212.").

The trial court erred in declaring Hernandez conpetent relying
on past nedical reports and the court's observation of himat trial

several months earlier. Lane v. State, 388 So. 2d 1022, 1025-1026

(Fla. 1985).

10



The finding of conpetence to stand trial nade
nine nonths prior to the hearing does not con-
trol in view of the evidence of possible incom
petency presented by the experts at the hearing
on the notion for continuance. |In Bishop v.
United States, 223 F.2d 582 (D.C. Cir. 1955),
reversed, 350 U S. 961, 76 S.Ct. 440, 100 L. Ed.
835 (1956), the facts in the | ower court opin-
ion reflected that the defendant had no nent al
di sorder a nonth prior to trial. The United

St ates Suprenme Court reversed, requiring the
trial court to have a hearing on the sanity of
t he defendant at the time of trial. Further,
the issue of conpetency to stand trial clearly
can be raised any time, including during trial

proceedings. ... \What activates the need for
a conpetency hearing is sonme type of irrational
behavi or or evidence of nental illness that

woul d rai se a doubt as to the defendant's pres-
ent conpetence. [Citations del eted.]

Lane, 388 So. 2d at 1025-1026. See also Carrion v. State, Case No.

5D03- 3410 (Fla. 5th DCA Nov. 21, 2003) ("The judge's subsequent
ext empor aneous eval uati on of conpetency based on the petitioner's
return to school is insufficient to ensure that M. Carrion is not
deprived of his due process right not to be tried while inconpe-
tent."). As in Nowitzke, 572 So. 2d at 1349, the trial court errone-
ously denied notion for conpetency hearing "on the basis of an
eval uati on made three nonths earlier.”

The trial court failed to hold a proper conpetency hearing
bef ore the penalty phase proceedings. "[A] hearing to deterni ne
whet her a crim nal defendant was conpetent at the time of trial

cannot be held retroactively." Carrion v. State, Case No. 5D03-3410

(Fla. 5th DCA Nov. 21, 2003), citing Tingle, 536 So. 2d at 204 and

Scott v. State, 420 So. 2d 595, 598 (Fla. 1982). Because Hernandez

was entitled to a proper conpetency hearing prior to the penalty

11



phase proceedi ngs, the sentence nust be vacated and the cause re-
manded for new penalty phase proceedings if he is properly determ ned

to be conpetent. Tingle, 536 So. 2d at 204.

| SSUE 1 |

THE TRI AL COURT ERRED | N DENYI NG THE
PRO SE MOTI ON FOR A CONTI NUANCE I N
ORDER TO PREPARE FOR TRI AL.

Appel l ant relies on the reasons, argunents, and authorities

presented in his Initial Brief.

| SSUE |11

THE TRI AL COURT ERRED BY DENYI NG THE
DEFENSE MOTI ON FOR A PET SCAN

Appel l ant relies on the reasons, argunents, and authorities

presented in his Initial Brief.

| SSUE |V
THERE WAS | NSUFFI Cl ENT EVI DENCE OF
PREMEDI TATI ON AS TO COUNT ONE.

Appel l ant relies on the reasons, argunents, and authorities
presented in his Initial Brief. 1In addition, Appellant presents the
following in response to Appellee's Answer Bri ef.

The State asserts the nmotion for judgnent of acquittal was not
specific enough to preserve this issue for appeal. Answer Brief at
51. However, as was recently explained by this Court in E.B. v.

State, 852 So. 2d 226, 230 (Fla. 2003), this argunment is inapplicable
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to capital cases. There are two exceptions to the rule that "[a]

boi |l erpl ate objection or notion is inadequate.” FE.B., 852 So.2d at

230.

The first exception is based on the | ongstandi ng appellate
rul e under which, in death penalty cases, this Court is re-
quired to review the sufficiency of the evidence to support the
conviction. See Fla. R App. P. 9.140(i). This Court always
reviews such cases to determ ne whet her conpetent, substanti al
evi dence supports the verdict, regardl ess of whether the issue
is preserved for review or even raised on appeal. See, e.d.,
Brooks v. State, 762 So. 2d 879 (Fla. 2000); Wods v. State,
733 So. 2d 980 (Fla. 1999); Archer v. State, 613 So. 2d 446
(Fla. 1993).

F.B., 852 So.2d at 230.

| SSUE V

THE DEATH PENALTY IS NOT APPROPRI ATE
ON ElI THER COUNT.

Appel l ant relies on the reasons, argunents, and authorities

presented in his Initial Brief.

| SSUE VI

FLORI DA S DEATH PENALTY STATUTE 1S
UNCONSTI TUTI ONAL.

Appel l ant relies on the reasons, argunents, and authorities

presented in his Initial Brief.
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