IN THE FLORI DA SUPREME COURT

TONY HOBBS,
Petitioner,

V. CASE NO. SC02-1679

STATE OF FLORI DA,

Respondent .

I NI TI AL BRI EF ON THE MERI TS

NANCY A. DANI ELS
PUBLI C DEFENDER
SECOND JUDI CI AL CIRCUI T

JAM E SPI VEY #0850901

ASSI STANT PUBL|I C DEFENDER
LEON COUNTY

COURTHOUSE

SUI TE 401

301 SOUTH MONROE STREET

TALLAHASSEE, FLORI DA 32301

(850) 488- 2458

ATTORNEY FOR PETI TI ONER



TABLE OF CONTENTS

PAGE(S

TABLE OF CONTENTS
|

TABLE OF CI TATI ONS
1

PRELI M NARY STATEMENT
STATEMENT OF THE CASE
STATEMENT OF THE FACTS
SUMVARY OF THE ARGUMENT

ARGUVENT
5

VWHETHER CLOSI NG THE COURTROOM W THOUT
COVPLYI NG W TH SECTI ON 918. 16, F.S.,
CONSTI TUTES FUNDAMENTAL ERROR.

CONCLUSI ON
9

CERTI FI CATE OF SERVI CE
CERTI FI CATE OF FONT SI ZE
APPENDI X

A W N



TABLE OF ClI TATI ONS

CASE
PAGE(S

Brady v. U. S., 8
397 U.S. 742, 90 S. Ct. 1863,
25 L. Ed. 2d 747 (1970)

Douglas v. State, 7
328 So. 2d 18 (Fla.) cert. denied,

429 U.S. 871, 97 S. Ct. 185,

50 L. Ed. 2d 151 (1976)

Hobbs v. State, 2
820 So. Ed 347 (Fla. 1st DCA 2002)

Pritchett v. State, 2,8
566 So. 2d 6 (Fla. 2" DCA 2000)

Roberts v. State, 6
816 So. 2d 1175 (Fla. 2" DCA 2002)

Robertson v. State, 7
64 Fla. 437, 60 So. 118 (1912)

State v. Johnson, 8
616 So. 2d 1 (Fla. 1993)

State v. Upton, 8
658 So. 2d 86 (Fla. 1995)

Wal l er v. Georgi a, 5,6,7,8
476 U. S. 39, 47, 104 S. Ct. 2210,
81 L.Ed.2d 31 (1984)

Whi t son v. State, 6
791 So. 2d 544 (Fla. 2" DCA 2001)

STATUTES
Section 794.011, Fla. Stat. 2
Section 918.16, Fla. Stat. 3,4,5,6

Passi m



AMENDVENTS AND CONSTI TUTI ONS

Article 1, Section 16, Florida Constitution

15



I N THE FLORI DA SUPREME COURT
TONY HOBBS,
Petitioner,
V. CASE NO. SC02-1679

STATE OF FLORI DA,

Respondent .
/
I NI TI AL BRIEF ON THE MERI TS
PRELI M NARY STATEMENT
Petitioner was the Appellant, below, and will be

referenced as “Petitioner” or as “M. Hobbs” in the follow ng
brief. A one-volune record on appeal will be referenced by
‘R, followed by the appropriate page nunber in parenthesis. A
one-vol une transcript of jury trial will be referenced by ‘T.’
A one-volune transcript of sentencing and hearing on notion
for newtrial will be referenced by ‘S.” All proceedings

bel ow were before the Honorable WlliamL. Gary.



STATEMENT OF THE CASE

By information filed on June 16, 1999, Petitioner was
charged with sexual battery on a child under 12 per Section
794. 011, Fla. Stat. ( R 3) The cause proceeded to jury trial
on April 20, 2000, whereupon a verdict of “guilty, as charged”
was returned ( R 24). The cause proceeded to sentencing on
May 10, 2000, whereupon Petitioner was adjudicated guilty and
sentenced to life in prison with a 25-year mandatory, m nimm
( R 28-32).

A tinely notice of appeal was filed and the Public
Def ender was appointed to represent M. Hobbs on direct appeal
( R35, 41). The First District Court of Appeals ruled that
the i ssue was not preserved for review. See, Hobbs v. State,
820 So. Ed 347 (Fla. 1st DCA 2002). Upon notion for
rehearing/certifica- tion, the First District denied the
nmotion for rehearing, but certified its ruling as being in

conflict with Pritchett v. State, 566 So. 2d 6 (Fla. 2" DCA

2000). This appeal follows.



STATEMENT OF THE FACTS

Before the 23-year-old victimtook the stand to testify,
t he prosecutor requested the court clear the courtroom The
prosecutor did not reference Section 918.16, Fla. Stat.; nor
did the judge. The judge cleared the courtroom of “everyone,”
but the victi mw tness advocate (T 34, 35). Defense Counsel,
jurors and the court reporter were allowed to remain, though
the court nmade no reference to them Presumably, Petitioner’s

fam |y and the press were excluded. Petitioner did not

obj ect .



SUMVARY OF THE ARGUMENT

The trial court inplicitly excluded Petitioner’s famly
and the press for testinony of the sexual battery victim
Section 918.16, Fla. Stat., expressly provides that a
defendant’s famly and the press may not be excluded. Failure
to comply with the strictures of Section 918.16, Fla. Stat.,
constitutes a total or greater-than-partial closure of the
courtroom thereby triggering the requirenent of procedures
set forth by the United States Suprene Court to ensure the
protection of a defendant’s consti- tutional right to a public
trial. Although Petitioner did not object, at trial, a
constitutional right may not be waived by silence; hence, the
i ssue constitutes fundanental error, review able for the

first time on appeal.



ARGUVMENT
WHETHER CLOSI NG THE COURTROOM W THOUT
COVPLYI NG W TH SECTI ON 918. 16, F.S.
CONSTI TUTES FUNDAMENTAL ERROR.
The trial court did not conply with Section 918. 16, Fl a.
Stat. It excluded Petitioner’s imediate famly and the

press. Petitioner did not object. Nonetheless, because the
court did not conply with the requirements of Waller v.
Georgia, 476 U S. 39, 47, 104 S. Ct. 2210, 81 L.Ed.2d 31
(1984) for a total closure, or with the requirenents for a
partial closure pursuant to Section 918.16, Fla. Stat,
Appel l ant was denied his Sixth Amendnent right to a public
trial. See, also, Article 1, Section 16, Florida
Constitution. The issue before this court is whether the
error is fundanental and, therefore, reviewable for the first
time on appeal .

The First District Court of Appeals ruled, below, that it
is not fundanental error because the trial court’s actions
resulted in, only, a partial closure of the courtroom See,
Appendix ‘A" The First District’s decision is wong because
the trial court’s actions resulted in a closure of the
courtroom whi ch woul d be nore accurately characterized as a
total closure than a partial closure.

Total versus partial closure



It is well-settled that total closure of the courtroom
constitutes fundamental error unless the court follows the
procedural analysis set forth in Waller, Id. The Florida
Legi sl ature created Section 918.16, Fla. Stat., as a nmeans of
allowing for a partial closure of the courtroomwhich, if
properly inplenmented, does not require the Wall er anal ysis.
See, al so, Roberts v. State, 816 So. 2d 1175 (Fla. 2" DCA
2002); Whitson v. State, 791 So. 2d 544 (Fla. 2" DCA 2001).
That is, if the court follows the requirenents of the statute,
then the resulting closure qualifies as only “partial” and
there is no need to institute the Waller analysis in order to
protect a defendant’s right to a public trial. Likew se, any
claimthat a proper inplenentation of the statute has failed
to protect a defendant’s right to a public trial must be
preserved by an appropriate objection.

In this case, however, the trial court did not properly
i npl ement the statute which allows, “imediate famlies or
guardi ans, attorneys and their secretaries, officers of the
court, jurors, newspaper reporters or broadcasters, court
reporters, and at the request of the victim victimor wtness
advocates ....” Because the trial court excluded the
defendant’s famly and the press, the resulting closure was

“total” or, at least, it was closed to such a degree that it



could not avoid the requirement of a Waller analysis. An
obj ection is not necessary because the inproper inplenmentation
of the statute renders the statute unconstitutional.

Section 918.16, Fla. Stat., does not say that the judge
wll allow the qualifying persons to remain in the courtroom
only if the defendant objects to their exclusion. It says
that the judge shall clear the courtroomof all persons ...
except those persons qualified under the statute to remain.

If the statute was created to protect a defendant’s right to a
public trial by ensuring only a partial closure (and this nust
be the state’s position if it intends to avoid requirement of
the Waller analysis in this case), then presumably, failure to
conply with the statute results in sonething greater than a
partial closure and the Waller analysis nust be invoked to
ensure that the defendant’s right to a public trial is not

i nfringed.

Petitioner concedes that Section 918.16, Fla. Stat., is
constitutional, and that there is no need to performthe
Wal l er analysis if, and only if, the court conplies with its
strictures. See, Robertson v. State, 64 Fla. 437, 60 So. 118
(1912); Douglas v. State, 328 So. 2d 18 (Fla.) cert. denied,
429 U.S. 871, 97 S. Ct. 185, 50 L. Ed. 2d 151 (1976) ie, 328
So. 2d 18 (Fla.) cert. denied, 429 U.S. 871, 97 S. C. 185, 50
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L. Ed. 2d 151 (1976). But, allowing the court to nerely state
that it is attenpting to achieve a partial closure or nerely
cCite to the statute, without regard to whether the resulting
closure is truly total or partial, allows the court to avoid
procedures the United States Suprene Court has deened
necessary to protect a defendant’s right to a public trial.
Constitutional rights nmay not be waived by sil ence

A cl osure of the courtroomwhich is not in conpliance
with the statute constitutes a fundanental violation of the
defendant’s right to a public trial, a right which nmay not be
wai ved by the defendant’s silence. See, Brady v. U S., 397
US 742, 90 S. Ct. 1863, 25 L. Ed. 2d 747 (1970) (Wai ver of a
consti- tutional right nust be know ng, voluntary and
intelligent.); and State v. Upton, 658 So. 2d 86 (Fl a.
1995) (Wai ver of the constitu- tional right to trial by jury
may not be inferred fromwitten waiver by counsel).
According to Waller, Id., a total closure without the required
anal ysis constitutes fundanental error. See, also, Pritchett
v. State, 566 So. 2d 6 (Fla. 2" DCA 1990). In this case, a
total or greater-than-partial closure was effected wi thout a
valid waiver by Petitioner. Hence, the error bel ow
constitutes fundanmental error which may be reviewed for the

first time on appeal. See, generally, State v. Johnson, 616



So. 2d 1 (Fla. 1993). The judgenent and sentence nust be

vacated and the cause remanded for a new trial .



CONCLUSI ON
Based on the foregoing analysis, casel aw and ot her
citation of authority, Appellant requests this Honorable Court
vacate the judgenent and sentence below and remand for a new
trial.
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