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STATEMENT OF THE CASE AND FACTS

Am cus, the Florida Association of County Attorneys, Inc.
(FACA), adopts the statenent of the Case and Facts in
Respondent's Answer Brief before the Second District Court of

Appeal for the State of Florida.



SUMVARY OF ARGUMENT

Am cus adopts the brief of the Respondent, City of
Clearwater, in its entirety. The Am cus urges this Court to
uphold the District Court's ruling and answer the certified
guestion in the negative.

Specifically the Am cus argues that requiring disclosure of
non-public items nmerely by virtue of their location on a
publicly owned conputer system pursuant to the Public Records
Act stretches that Act beyond the boundaries established for it
by the Legislature. Furthernmore, contrary to Petitioner's,
State of Florida, argument, there is no logical legitimte or
| egal reason why an automatic feature placed on a computer
programshoul d convert what is not a public record under Florida
law to a public record subject to disclosure under Chapter 119.
The District Court properly interpreted the Public Records Act
giving neaning to the clear, unanbiguous terns of that Act
adopted by the Legislature. Public policy requires that the
Publ i ¢ Records Act not be expanded beyond its current boundaries
by the Court but be given the interpretation intended by the
Legi sl ature. Accepting Petitioner's argunent to the contrary is
an encroachment of the Legislature's power to enact laws and is
contrary to well established |aw and public policy. Therefore,
the Am cus urges this Honorable Court to answer the certified
guestion in the negative and uphold the District Court's ruling

inits entirety.



ARGUMENT

| ALL E- MAI LS TRANSM TTED OR RECEI VED BY PUBLI C
EMPLOYEES OF A GOVERNMENT AGENCY ARE NOT PUBLIC
RECORDS PURSUANT TO SECTION 119.011(1), FLORI DA
STATUTES (2001), AND ARTICLE |, SECTION 24(A) OF THE
FLORI DA CONSTI TUTION, MERELY BY VIRTUE OF THEIR
PLACEMENT ON A GOVERNMENT- OWNED COMPUTER SYSTEM EVEN
| F THE AGENCY HAS A WRI TTEN POLICY THAT | NFORMS THE
EMPLOYEES THAT THE AGENCY MAINTAINS A RIGHT TO
CUSTODY, CONTROL AND | NSPECTI ON OF E- MAI LS.

Chapter 119, Fl ori da Statutes (2001), definesa "public record.” Specificdly,
8119.011(1) provides, "'Public records mean all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, dataprocessing software, or other materid, regardless of the physica

form, characteristics, or means of transmission, made or received pursuant to law or ordinance or in

connectionwiththe transaction of officia businessby any agency."Fla Stat. §119.011(1)(2001)(emphasis

added). Section 119.011(2) further provides that, "'Agency’ means any date, county, district, authority,
or municipd officer, department, divison, board, bureau, commisson, or other separate unit of government
created or established by law including, for the purposes of this chapter, the Commisson on Ethics, the
Public Service Commission, and the Office of Public Counsdl, and any other public or private agency,
person, partnership, corporation, or business entity acting on behdf of any public agency.” Consequently,
local Florida governmental entities and their employees are subject to Chapter 119.

As to the issue at bar, nothing in the statute suggests that
every single item or bit of information within an agency's
control is to be legally deemed a public record. In fact, in
Chapter 8119.011(1), the Legislature specifically states that to
be a public record, the document, etc., nust be "nade or
recei ved pursuant to | aw or ordi nance or in connection with the
transaction of official business by any agency."

VWhen the | anguage of the statute is clear and unanbi guous



and conveys a clear and definite meaning, there is no occasion
for resorting to the rules of statutory interpretation and
construction; the statute nust be given its plain and obvious

meani ng. Rdlinsv. Pizzadli, 761 So.2d 294, 297 (Fla. 2000). Am cus

woul d submt that the |anguage of 8119.011(1) is clear and
unambi guous and that | anguage defining public record conveys a
clear and definite neaning. Thus, this Court nust give the
statute its plain and obvi ous neaning: that unless related to
official business or made or received pursuant to |aw or
ordi nance, a record nerely in an agency's possession is not a
"public record" under Fla. Stat. 8§119.011(1).

Furthernore, in interpreting 8119.011(1), this Court nust
recogni ze that the Legislature not only defines and |ists what
mat erials constitute a public record but also includes specific
limtations on the class of records which are public for
pur poses of that statute. Materials properly characterized as
public records under 8119.011(1) are limted only to those "nmade
or received pursuant to |aw or ordi nance or in connection with
the transaction of official business by any agency". Fla. Stat.
8§119.011(1)(2001). This limting verbiage cannot be ignored for
conveni ence sake, but nust be deemed to have sone neaning. As
this Court has stated "[i]n construing |egislation, courts
shoul d not assume the Legislature acted pointlessly." City of
North Mam v. Mam Herald Publishing Conpany, 468 So.2d 218

(Fla. 1985) at 220, dting, Neu v. Miami Herald Publishing Co., 462 So.2d 821 (Fla. 1985).

Additiondly, inShevinv. Byron, Harless, Schaffer, Reid and Associates, Inc., et al., 379 So.2d 633 (Fa

1980), this Honorable Court stated that dthough the Legidature broadened existing law rdating to public
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records and access thereto in enacting the Public Records Act, it did not broaden it such that everything
generated or received by a public agency isa public record.

In Shevin, this Court specificaly stressed that "public records’ under Chapter 119 ar e
"those materials which constitute [r]ecords that is, materials
that have been prepared with the intent of perpetuating or
formalizing know edge". 1d. at 640. Clearly the know edge
per petuated or formalized must be read to be that which is
related to an agency's official business. Any broader reading
woul d result in absurd consequences by granting public record
status to all itens in an agency's possession. This was noted
by the trial court inits order and was revi ewed and relied upon
by the Second District Court of Appeal in its ruling. G ving
this statute its plain and |ogical meaning nmust, therefore,
result in a determnation that an enployee’'s "personal”
mat erials, such as an e-mail not made or received pursuant to
law or ordinance or in connection with the transaction of
of ficial business by any agency, are not public records.

Cbvi ously, the Legislature recognized that by sheer
necessity, a public enployee would, in limted instances,
utilize a governnent-owned conputer or other resources, such as
their assigned desks, for personal reasons. Thus, in drafting
the statute, the Legislature has in effect carved out a de facto
exception as to what is and what is not a public record which
exenpts the subject personal materials. This is evidenced by
the qualifying statutory | anguage that to be a public record, a
record nust be "made or received pursuant to | aw or ordi nance or

in connection with the transaction of official business by any
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agency". Again, this |language was i ncluded to recogni ze the fact
that just because sonething is made, transmitted, received or
stored on a publicly owned conputer or the creation, receipt or
storage of it wutilizes governnent resources, it does not
automatically becone a public record.

Contrary to what Petitioner would have this Court believe,
ownership of +the conmputer system on which an e-mail is
transmtted or received is neither determ native nor relevant to
the issue before this Court. Conversely, under Petitioners
rationale if an enployee is allowed to work at home or another
renote |location while on business on his or her personal
conputer, then any work product, transactions, or docunents
created or resulting therefrom which relate to an agency’s
of ficial business would have to be excluded fromthe definition
of public record, since the conputer used to create themis the
enpl oyee’ s personal conputer and is not publicly owned. Thus,
ownership of the conputer from which a docunment is generated or
received is clearly not dispositive of this issue, nor should it
even be a factor in this Court’s anal ysis.

Additionally, the Respondent's, City of Clearwater, policy
regarding its right, as an enployer, to custody, control and
inspection of e-mails is simlarly irrelevant to the issue at
hand. \Whether records are public records under the statute is
a purely legal determ nation which, pursuant to well-accepted
rules of statutory interpretation nust be based on the wording
of the statute in question and not on any self-adopted | ocal

policy. See Rollins v. Pizzarelli, 761 So.2d 294 (Fla. 2000).
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As this Court has recognized, the policies of agencies wth
regard to the records they maintain can neither affect nor trunp
the State law vis-a-vis public records. The lawin the area of
public records has clearly and correctly been preenpted by the
Legi sl ature. Just as this Court struck down as unenforceable a
city's policy limting release of public records under Fla.
Stat. Chapter 119 because the Legislature of the State has
preenpted regulation in the area of public records, it nust
disallow a policy of Appellee's from being used to alter

existing law on the issue. Tri bune Conpany v. Cannella, 458

So.2d 1075 (Fla. 1984).

Furthermore, Snce anagency hasno power to keep that which is apublic record fromdisclosure,
it clearly followsthat any policy it adopts cannot create public records from items that are not. Browning
v. Walton, 351 So.2d 380 (Fla. 4" DCA 1977). While the City may choose to disclose the requested
records, it is under no legd obligation to do so in response to a public records request, regardless of its
interna policies.

Thus, Petitioner's argument that the locationof arecord or the policy of an agency isirrdevant to
the determination under 8119.011(1) of arecord asa"public record”, and it must fail.

Therefore, this Court should defer to the Legidature, whichinitswisdom, created aclear definition
of public record short of that which Petitioners would prefer and answer the certified question in the
negdive.

ARGUMENT
I'1. CHARACTERI ZI NG E- MAI LS AS PUBLI C RECORDS

MERELY BY VIRTUE OF THE | NCLUSI ON OF | NFORMATI ON

AUTOVATI CALLY ATTACHED THERETO, BUT I N NO WAY USED BY

THE AGENCY, IS CONTRARY TO LAW AND PUBLI C POLI CY.

Petitioner, State of Florida, argues that every email regardless of content and characterization

under the law as a public or non-public record contains a public record: the “header”. Peitioner's



argument that the existence of such a*header” somehow changes the character of the underlying record
into a public record or isitself apublic record merely by virtue of its existence isfatdly flawed. Petitioner
fals to establish that this “header” meets the definition of a public record set forth in Chapter 119.
Petitioner dso failsto establish any logica, legitimate or lega reason why an automatic feature placed on
a computer program should be read as converting what is not a public record under the legd statutory
definition, to a public record subject to disclosure under Chapter 119.

While it may be true that the e-mail system enpl oyed by the
City contains automatic features that capture information, for
exanpl e, the “headers”, this fact alone is not dispositive of
the issue in the instant case. The “header” or any other piece
of information that is automatically gathered or captured by a
conputer programdoes not in turn automatically becone a public
record just as witing on a piece of governnment stationary or
| etterhead or dictation onto a governnental furnished audi otape
does not. It isonly if an e-mail, other document or tape, etc.
is "made or received pursuant to a law or ordinance or in
connection with the transaction of official business by any
agency" that such docunment is properly characterized and defi ned
statutorily as a public record under Florida law. Fla. Stat.
§119. 011(1) (2001).

I n support of its argument, Petitioner, State of Florida,
attenmpts to equate the e-mail “headers” to phone | ogs or mail
| ogs of agencies which are covered by the public records | aw.
| f phone logs are used to audit bills and make paynents for
t el ephone services, they are wthout doubt public records.
However, they are not public records by virtue of their

conpilation or retention. They are public records in the exanpl e
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above because they are being used “in connection with the
transaction of official business of the agency”; in the paynment
of its bills. Besi des, a phone log utilized to audit bills or
confirm proper paynment thereof contains no substantive record,
personal or otherwi se, of the ensuing conversation or who
engaged in the conversation, but nerely serves to track phone
usage.

Petitioner further anal ogizes e-mail to a traditional mail

| og. However, e-mail is not like atraditional mail |log in that
the mail | og does nothing nore than track incom ng or outgoing
“"traditional™ mail. Second, the traditional nmail |og does not
exi st automatically as a feature of a software program If it
exists, it is because an enpl oyee created it, in the course of
and execution of his public duties, "in connection with the

transaction of official business", which would then make it a
public record. Third, while a mail log is a device for tracking
whi ch coul d i nclude the nanes of the senders' recipients, tinmes
and dates, etc., it and of itself does not contain content.
Conversely, while an e-nmmil's automatic "header" by its very
nature can track all of the above, if attached physically to the
e-mail, it also contains content sonme of which coul d be personal
in nature and thus, not a public record subject to disclosure.
Petitioner attenpts to characterize the "headers" as a
record of the use of government equipnent. However, there is
nothing in the record to establish, or even suggest, that the
“headers” on the e-mails in question are used as a record of use

of governnent equi pnent in connection with the transaction of



official business by the City. In fact, the record is
conpl etely devoid of any evidence which establishes or suggests
that these “headers” the State is ready to | abel public records
are used in any way at all by the City. For exanple, the record
fails to contain any suggestion that the City of Clearwater
utilized these "headers" as a |og, as suggested, or to audit,
track or retrieve information regarding conputer usage or
anything el se. Merely because there is the potential to create
a log out of the information is not enough to bring the
information into the definition of public record. Li kew se,
there is nothing in the record suggesting that the “headers” are
made or received pursuant to | aw or ordinance. Therefore, the
"headers” do not fall within the definition of public record nor
do they cause the substantive renmainder of the e-mails in
guestion to do so.

Petitioner also attenpts to include the e-mails in the
definition of public record by arguing that the City failed to
cite an exenption to keep them from public disclosure under
§119.011(1). However, this argument is inapplicable to the
instant case. The City correctly did not argue an exenpti on as
a "personal" e-mail does not fall within the definition of a
public record. Thus, there is no reason to address whet her they
are properly exenpted froma class to which they do not bel ong.

Shevin v. Byron, 379 So.2d 633 (Fla. 1980). Absent a

determ nation that the subject e-mails or other personal
material is a public record, there is no need to |look for an

exenption to prevent their disclosure. Thus, in accordance with
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the Second District Court of Appeal, this Court need not address
t he exenption issue.

Petitioner correctly points out that Florida Courts have
consistently held that e-mail may be a public record, e.g. In

re Anendnents to Rule of Judicial Adm nistration 2.051, 651

So. 2d 1185 (Fl a. 1995) (emphassadded). However, thisof courseisconditioned onwhether
the e-mall meetsthe statutory definition of apublic record. Simply alowing the existence of autométicaly
captured informationto turn something that is not within the definitionof a public record into apublic record
is adverse to public palicy.

The public dearly hasaninterest in, and aright of accessto, public recordsasdefined by law. The
public policy of the State supports open government whereby taxpayers are able to ingpect records made
or received in connection with the officid business of any public body, officer or employee of the State.
FLA. CONST. art. I, 8 24. However, the public policy of the State cannot be extended or enlarged as
Petitioner argues.

Asthis Honorable Court stated in a case involving the disclosure of persond items kept in public
personnd records, “the right of access to personnel records is not the right to rummeage fredy through
public employeeslives’. Michd v. Douglas, 464 So.2d 545 (Fla. 1985). Although this Court ruled that

the records in question in that case were public records, the reasonfor that holding was not based on the
agency'spossessionof the records, but onthar indusionas part of the public personnel records maintained
for public businesspurposes. Any Smilar useisglaringly absent fromthe ingtant case. Following thissame
reasoning, it isclear that the Digtrict Court properly denied the Timesthe right to “rummeage fredy” through
personal records merdly hed and not used by the City. The exiging public recordslaw, aswritten, protects
the public'sinterest in maintaining the availability of information and access to records concerning the way
the government is being run. It does not need to be expanded beyond its current borders in order to
protect the public's interest. Moreover, as will bediscussed infra, the judiciary does not have the right nor
the power to rewrite the legidation.

The e-mails the Times seeksinthe instant case would be public records under the purview of the
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public records law if they were being used for any officid business of the agency, such as compiling,
tracking or auditing ether the content or source of the e-mails received by the City's employees. If,
however, asin the ingant case, an agency merdy maintains records or information on its server duetoan
automatic feature of software it has purchased, but in no way uses this information for officid business or
otherwise, it would be contrary to law to require its disclosure. In fact, requiring its disclosure would
contravene clearly established legidative intent set forth in the public records statute.

Although, it ispublic policy of the State of Floridathat dl "public records’ are open to the public,
that policy cannot be extended to argue that dl items inthe possessi on of agency regardless of their useand
regardiess of whether they fit the definition of public record adopted by the legidature become public
records merdly by virtue of their location. In fact, the public will be hindered, not helped, if suchareading
is supported. If this Court acceptsthe Times argument that the locationof informationis dispogtive on the
definitionof whether it isa public record, agencieswill be required to spend more of their limited resources
toavoid destroying items unconnected to the agency's officid businesswhich by virtue of their locationhave
been deemed public. Such a determinationwould a so require agenciesto maintainthese persona e-mails
in such away that they may be accessed if later requested. All of thiswill be required to be done a an

unreasonable cost to the taxpayers.

[, THE CERTI FI ED QUESTI ON MUST BE ANSWERED
I N THE NEGATI VE TO PREVENT THE COURT FROM ENCROACHI NG
ON THE LEG SLATURE' S POVWER TO ENACT LAWS.
This Court cannot, and should not do whét the Legidature has not chosen to do. Gadd v. News

Press Publishing Co., Inc., 412 So.2d 894 (Fla. 2™ DCA, 1982). Article Il, Section 3, Florida

Condtitution states: "The powers of the State government shal be divided into legidative, executive and
judicia branches. No person belonging to one branch shal exercise any powers gppertaining to either one
of the branches unless expresdy provided herein.” As dtated in State v. Barquet, 262 So.2d 431 (Fla.
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1972), itisagenera principle that the courts are law-interpreting and not lawmaking bodies, and thus they
have no power to make the law. Consequently, lawmeaking is alegidative function and not a function of

thejudiciary. Moreover, the courts have no power to amend, change, modify, rewrite, enlarge or overrule

vaid laws, even if they do not meet with the court's gpprova. See eg., Sarasota Herad-Tribune v.
Sarasota County, 632 S0.2d 606 (Fla. 2" DCA 1993); State v. Globe Communications Corp., 622 So.2d

1066 (Fla. 4™ DCA 1993). When faced with an unambiguous statute, the courts are without power to
congtrue an unambiguous statute in a way which would extend, modify or limit its express terms or its
reasonable and obvious implications; to do so would be an dorogation of legidative power. Saev. Rife,
789 So0.2d 288 (Fla. 2001).

In essence, Petitioners are asking this Honorable Court to impermissibly enlarge, extend and/or
rewrite the public records law. Specificaly, Petitioners argue that a public employees persond e-mails
meet the definition of a public record as defined in §119.011(1) despite the fact that it is neither made or
received pursuant to law or ordinance nor in connection with the transaction of officid business by any
agency as Satutorily required. In accepting Petitioner's argument, this Court would be encroaching onthe
legidative branch in violation of the Horida Condtitution. Additiondly, accepting Petitioner's argument
would further result ina violationof the separation of powersdoctrine. Thus, thisCourt should refrain from
impermissbly enlarging, extending or rewriting the current law. Findly, any such substantive statutory
changes properly lies within the province of the Legidature and the judiciary should refrain from usurping
legidative power.

V. ANSWERI NG THE CERTI FI ED QUESTI ON I N THE

NEGATI VE WOULD ENSURE THAT PUBLI C EMPLOYERS WERE NOT

DI VESTED OF THEI R MANAGEMENT DUTIES AND THAT THE

AUTHORI TY OF THE COWM SSI ON ON ETHI CS UNDER FLA. STAT.

CHAPTER 112, ET. SEQ | S NOT COVPROM SED.

Respondent, City of Clearwater maintainsitsemployeespursuant to Section 2.282 of the City code
whichveststhe authority and the duty of appointments, dismissals, suspensions or demotions of employees
in the City Manager. CLEARWATER, FLA., Code § 2.282 (1980). Consequently it issolely the City
Manager or his or her designee who is vested with the authority to gpply the personnd rules and ensure

that employees are properly gppointed, disciplined or dismissed. Inherent in this duty isthe authority to
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determine when investigations into employee's performance or behavior are appropriate and the
respongbility to conduct the same. Allowing the public records law to be read as suggested by the
Petitioner and used as attempted inthe ingtant case to ferret out employee misconduct would serve to vest
the power of management over public employees in persons other than that to whom it isgiveninthe law.
Such aresult would clearly be contrary to public policy.

Clearly, both management and public employeeshave aduty to answer to the citizenry of Florida
at large. However, the duty to manage and monitor those employees is vested in public managers who
answer directly or indirectly to ether appointed or elected officids. Any misdeeds or misuse of
governmenta property by public employees is indeed a serious issue deserving of recognition. However,
it would be inappropriate, and violate current law, to identify and correct suchbehavior by dlowingcitizens
invedtigationsto be conducted under the auspices of public records law into non-public records. Upholding
the Didrict Court's opinion and answering the certified question in the negative does not, however, as
Petitioner suggests leave the public at large without recourse in the event that thereis a questionabout the
improper or excessive misuse of public property.

The Legidature gppropriately saw fit in Section 8(f) Article 11 of the Fla. Congtitutionand Chapter
112, Ha Stat. to establish ethical congtraints for public officers and employeesand create a Commission
on Ethicsto enforcethem. Fla. Stat. §112.313 (2001), &t. seq. and §112.320 (2001) Asspecificaly set
forthinFla Stat. §112.311, the Legidature intended that the code "serve not only asa guidefor the officid
conduct of public servantsinthis state, but aso asabasis for discipline of those who violate the provisons
of thispart." Moreover, the Commisson on Ethicsis charged by the Legidature with the enforcement of
this code. The Commission on Ethics is vested with investigatory powers and, as part of its duties has
authority to investigate alleged misuse of public property or other misdeeds by public employees. Fla. Stat.
§112.322(1) (2001). Theseinvestigatory powers are even greeter than the right to disclosure provided
to the public as awhole in Chapter 119.

Consequently, the public is not without recourse in the event of suspected misuse of governmentd
resources asthe Petitionerssuggest. Whilethe publicisnot legdly authorized to go on afishing expedition
through non-public records automaticaly held in computer databases by public agencies under the guise
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of a public records request, there is dill a statutory mechanism available to remedy the misuse of public
property. Any citizenmay, and arguably has, the duty to report suspected misuse of public property to the
Commission on Ethics, who the legidature has deemed the appropriate body to conduct more in-depth
investigations than that which might be possible under the public records law.

Therefore, thisCourt should answer the certified questioninthe negative, refusingto extend, enlarge
or rewrite 8119.011(1). To do so would properly leave the duty of public employee management and
discipline in the City of Clearwater, and the duty of investigations into aleged misuse of public property in
those in whom the law vedsit.

V. PUBLI C POLI CY SUPPORTS A FI NDI NG THAT RECORDS
GENERATED BY PUBLIC EMPLOYEES' LIM TED | NCI DENTAL
PERSONAL USE OF THEI R AGENCI ES' COWMPUTER SYSTEMS ARE
T(l)'gl' | PUBLI C RECORDS UNDER FLORI DA STATUTES, CHAPTER
In itschdlenge to the City’ s palicy of dlowing incidental persona use of its computers, Petitioner

argues that any use of the government provided computers by City employees is a violation of the
proscription againgt the use of public resources for persond gain under Fla. Stat. 112.313(6). This
argument is too ampligic. While it is true that misuse of public property is prohibited by Ha Stat.
§112.313(6), that prohibition cannot be read to support the propositionthat any private use, evenancillary
use, mug violate the law. In fact, ancillary use may not only be permissible under the Code of Ethics, but
may aso be appropriate for public policy reasons.

In specific instances, public employers may not only wish to dlow ancillary private use of public
computer systems, but may actualy wishto encourage it inlimited instances. For example, employersoffer
benefit plans whichthey may wishemployeesto have the permission to access on-line. Pharmacy benefits
are oftentimesincluded in benefit plans and, some benefit plans offer pharmacy by mail programs by which
employees may obtain certain drugs at a reduced cost through the mail, or over the internet. These
programs typicdly contain savings not only for the employee participant, but dso for the employer.
Therefore, it might be the decision of a public employer to alow and encourage use of computers provided

at work for amilar purposes. Clearly in such cases the information sent viae-mail, which might be both
medicd in nature (exempted specificaly under the law from disclosure) and payment related (for which
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thereisno exemption) should not become a public record subject to disclosure merdly becauseit was sent
viapublic computer. Prohibiting or curtailing such use not only undermines the public employer's ability to
provide benefitstotheir employeesbut possibly increasesthe cost of providing such benefits unnecessarily.

The same argument may be made with regard to deferred compensation benefits and retirement
benefits available to public employees. Often there are websites that employees can access to make
changes to ther contributions and seek information. It isin the best interests of not only the employees,
but also the public employers, to allow use of public resources for these types of use. Informed and
proactive retirement planning provides a benefit to employees as well as to society as awhole. Thus,
incidental use of government telephones or computers to access such benefit information should be
encouraged and permitted.  Without creating a new class of public records, any true misuse of public
property can sill be addressed, either through discipline by public employers, or through the investigetion
procedures of Florida Statutes, Chapter 112.
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CONCLUSI ON

For the foregoing reasons, Amicus urges this Honorable Court to answer the certified questionin

the negative.
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