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PRELI M NARY STATENMENT

The defendant will be referred to as “Petitioner.” The
State will be referred to as “Respondent.” References to the
record will be preceded by “(R” References to the

transcript will be preceded by “(TR.” All enphasis is added

unl ess ot herw se not ed.



STATEMENT OF THE CASE AND FACTS

Respondent agrees with Petitioner’s statenment of the case
and facts, with the followng additions, exceptions, and
clarifications.

Respondent does not agree that the State successfully
argued that the 1995 anmendment to 8775.021(1) applied
retroactively. Respondent does not agree that the trial

court found that the 1995 anmendnent to 8775.021(1) applied

retroactively. See Goss v. State, 820 So. 2d 1043, 1045

(Fla. 4th DCA 2002), rev. granted, 837 So. 2d 409 (Fla.

2003) .



SUMVARY OF THE ARGUNMENT

L
In Iight of a recent opinion fromthe Second District,
this Court should reconsider its decision to accept
jurisdiction, and dism ss this case.
Petitioner’s claimis not cognizable under Fla. R Crim
P. 3.800(a) as his sentence is not illegal. Appl ying the
guidelines in effect at the beginning of a continuing

crimnal episode does not violate the ex post facto cl ause.

The portion of Cairl v. State, 833 So. 2d 312 (Fla. 2d

DCA 2003) applying the rule of lenity does not support
Petitioner’s position. Cairl, unlike the present case, did
not involve a true continuing crimnal enterprise spanning
two dates. Rather, the State all eged a broad range of dates

within which two single offenses occurred.



ARGUMENT

PO NT | ( REPHRASED)

THE FOURTH DI STRI CT PROPERLY FOUND THAT
PETI TI ONER' S SENTENCE WAS NOT | LLEGAL.

JURI SDI CTI ON

The Fourth District’s opinioninthis case disagreedwth

the Second District’s decision in Hankin v. State, 682 So. 2d

602 (Fla. 2d DCA 1996), receded fromby Cairl v. State, 833

So. 2d 312 (Fla. 2d DCA 2003). The Fourth District found
t hat the Hankin case had m sconstrued this Court’s holding in

Puffinburger v. State, 581 So. 2d 897 (Fla. 1991) to mandate

the use of the guidelines in effect at the end of a crim nal
enterprise. The District Court found that while

Puf fi nburger allowed the use of the guidelines in effect at

the end of the crimnal enterprise, it did not mandate their
use. This Court apparently accepted jurisdiction based on a
conflict between Hankin and t he present case. However, after
the jurisdictional briefs were filed, but before this Court
accepted jurisdiction, the Second District issued Cairl v.
State, 833 So. 2d 312 (Fla. 2d DCA 2003). In Cairl, the
Second District receded from Hankin:
However, we know conclude that Hankin

applies an overly expansive reading of
Puffinberger

* * *

Thus, contrary to what we stated in
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Hankin, Puffinberger does not mandate the
use of the guidelines in effect at the
end of a time frame such as that all eged
in Cairl’s information.

833 So. 2d at 313.
Contrary to Petitioner’s contention, thereis clearly no

conflict between Puffinberger and the Fourth District’'s

opinion in this case. As explained by the Fourth District in

Gross and the Second District in Cairl, the Puffinberger

opi nion did not mandate the use of the guidelines at the end

of a continuing crimnal episode. Puffinberger nerely held

it was not ex post facto violation to apply those
gui del i nes. In light of the Second District’s opinion in
Cairl, any conflict no longer exists and this Court should

decline to accept jurisdiction. See State v. Wil ker, 593 So.

2d 1049 (Fla. 1992)(dism ssal proper where |ater determ ned
there was no conflict at tine Florida Suprenme Court accepted

jurisdiction) and Bailey v. Hough, 441 So. 2d 614 (Fla.

1983) (review denied where Florida Supreme Court accepted
jurisdiction based on clainmed conflict which was | ater found
to no | onger exist).
MERI TS
Initially, Respondent notes that this clai mwas properly
denied as it was not cognizable under Fla. R Crim P.

3.800(a). That rule covers only illegal sentences, sentences

5



that do not award proper credit for time served, or an
incorrect calculation nade in the sentencing guidelines
scor esheet. Petitioner’s claim does not fall wthin the
rul e. Hi s sentence is within the statutory maxinum and is

not illegal. See Carter v. State, 786 So. 2d 1173, 1181

(Fla. 2001)(a sentence is "illegal™ if it "inposes a kind of
puni shnment that no judge under the entire body of sentencing
statutes could possibly inflict under any set of factual
ci rcunst ances.”).

Petitioner is also not claimng an incorrect cal cul ati on

in the scoresheet. See Marciniak v. State, 754 So. 2d 877

(Fla. 1st DCA 2000)(with the exception of calculation errors
in a sentencing guideline scoresheet, a notion to correct an
illegal sentence may not be used to correct sentencing
gui deline errors). On the contrary, he is making a |egal
argument. Petitioner is claimng that using the scoresheet
in effect when a continuing crime has been commtted but is
ongoi ng and not conpl eted, was sonehow i nproper. As this
claim does not fall wthin Fla. R Crim P. 3.800(a), the
notion was properly denied regardless of the trial court’s

reasoning. See MBride v. State, 524 So. 2d 1113 (Fla. 4th

DCA 1988) (trial court's ruling will be upheld if right for

any reason).



Assum ng arguendo, that this claimis cognizable here,
Petitioner’s contention that it was sonehow an ex post facto
violation to apply the statute in effect at the time the
crime was commtted but not conpleted, is w thout nerit.
Interestingly, in the continuing crinme context, defendants
normally claim (al beit unsuccessfully) the opposite (i.e.
that it is an ex post facto violation to apply the statute in
effect at the end of a continuing crinme rather than the

statute in effect when the crime is first commtted). See

e.qg., Puffinberger v. State, 581 So. 2d 897 (Fla. 1991) and

United States v. Kramer, 955 F. 2d 479, 485 (1992) and cases

cited therein.
Contrary to the suggestion in Petitioner’s brief,

Puffi nberger v. State, 581 So. 2d 897 (Fla. 1991), does not

stand for the proposition that the ending date of a
continuing crime nust be used in determ ning the applicable
gui del i nes. This was acknow edged in Cairl and the Fourth

District’s opinion in this case. Puf fi nburger sinply held

that it was not an ex post facto violation to use the ending

date. It did not nmandate that the ending date be used.
The gui delines used were in effect at the time Petitioner
commtted his crimes. It was not an ex post facto violation

or any kind of a violation to use the earlier guidelines.



See United States v. De Sinpbne, 468 F.2d 1196, 1199-1200 (2d

Cir. 1972)(the fact that a crimnal extends his crime spree
for an additional period should not be grounds for himto
demand a nore | enient sentence as a matter of right). Cf

Arnor Packing Co. v. United States, 209 U S. 56, 74 (1908)(in

venue context holding that a continuing offense nmay be

puni shed at the beginning, mddle or end); State v. Cogswell,

521 So. 2d 1081, 1082 (Fla. 1986) (where defendant’s conduct
falls wunder nore than one statute, it is wthin the
prosecutor’s discretion which violations to prosecute and
hence which range of penalties to visit upon the offender);

United States v. Batchelder, 442 U S. 114 (1979)(“[T] here is

no appreci able di fference between the discretion a prosecutor
exerci ses when deci ding whether to charge under one of two
statutes with different elements and the discretion he
exerci ses when choosing one of two statutes with identical

el ements.”); Langdon v. State, 330 So. 2d 804, 805 (Fla. 3d

DCA 1976)(trial court has discretion to inmpose any | egal
sentence even if alternative statute provides for |esser
sent ence).

The Fourth District correctly det er m ned t hat

Puffinberger did not mandate the use of the | ater guidelines.

See also Nolte v. State, 726 So. 2d 307, 308 (Fla. 2d DCA




1998) (“Di sposition of a case on appeal ‘shoul d be made i n accord
withthelawineffect at the time of the appellate court's deci sion
rather thanthe lawin effect at the ti ne the judgnment appeal ed was

rendered.’ Hendel es v. Sanford Auto Auction, Inc., 364 So. 2d 467,

468 (Fl a. 1978)”) and G oss v. State, 765 So. 2d 39, 47 n. 7 (Fl a.

2000) (any error intrial court’sfailuretofollowcontrollinglaw
was harm ess wher e appel | ate court determ ned control | ing | awwas

i ncorrect).

Rul e of Lenity

Gross next clainms that his sentence violates the rul e of
lenity. Again, his sentence was within the statutory maxi num
for his crinmes and is not cogni zable under Rule 3.800(a).
Mor eover, as found by the Fourth District the rule of lenity
has no application here.

Petitioner’s reliance on Cairl is msplaced. Cairl,
unlike this case, did not involve a Rule 3.800(a) notion
Cairl, unlike this case, also did not involve true continuing
crimes. In Cairl the defendant commtted two single offenses
al l eged to have occurred at sone unspecified time during a
six year period. |d. at 313. Three different versions of
the guidelines were in effect during that period. Nei t her

t he evidence nor the verdict pinpointed the dates of the



Crimes. The Second District, citing various cases, found
t hat under those circumstance the defendant was entitled to

be sent enced under the guidelines providing the | owest score?.

In contrast, this case involves true continuing crines
commtted during the effective date of two versions of the
gui delines. Petitioner acknow edges that the crinmes in this
case spanned the effective date of two guidelines statutes
(initial brief pp. 2, 3, 5 7). Under these circunstances
neither the law, equity, or logic dictate entitlenent to
application of the guidelines resulting in the |owest
sentence. Petitioner should not be rewarded because he chose

to extend his crine spree. See United States v. De Sinpne,

468 F.2d 1196, 1199-1200 (2d Cir. 1972)(the fact that a
crimnal extends his crine spree for an additional period
should not be grounds for him to demand a nore | enient
sentence as a matter of right).

Finally, Apprendi v. New Jersey, 530 U. S. 466 (2000) has

no application in this case. Apprendi is inapplicable unless

a sentence exceeds the statutory maxinmum 1d. at 490. It

!Respondent does not agree that the rule of lenity is applicable
in cases such as Cairl. The rule of lenity involves statutory
construction when a statute is found to be anbi guous. See Section
775.021(1) Fla. Stat. (2001). The statutes involved in Cairl were
not found to be anbi guous.
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al so does not apply retroactively. See Hughes v. State, 826

So. 2d 1070 (Fla. 1st DCA), rev. granted, 837 So. 2d 1040

(Fla. 2003). Additionally, the dates spanning the two crinmes
were charged in the information (R 1-24) and Petitioner was
found guilty of those offenses. Furthernore, this argunent
was not made bel ow. In fact, Petitioner acknow edges that
the continuing crimes in question were commtted over a
period enconpassing two versions of the guidelines (initial

brief p. 19).
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CONCLUSI ON

G ven the Second District’s opinion recedi ng fromHanki n,
this Court should decline to accept jurisdiction. If this
Court accepts jurisdiction, it should affirmthe decision of

the Fourth District.

Respectfully Subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

Celia Terenzio

Bureau Chief, West Palm
Beach
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