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PRELI M NARY STATENMENT

Petitioner was the Defendant in the Crimnal Division of the
Circuit Court of the Seventeenth Judicial Circuit, in and for
Broward County, Florida and was the Appellant in the Fourth
District Court of Appeal.

Respondent was the prosecution in the Crimnal Division of
the Circuit Court of the Seventeenth Judicial Circuit, in and
for Broward County, Florida and was the Appellee in the Fourth

District Court of Appeal.

The follow ng symbols will be used:



“R Record on Appeal

‘T Transcri pt of Hearings

STATEMENT OF THE CASE AND FACTS

Petitioner was convicted on September 20, 1996 of nultiple
counts of crimnal conduct including RICO and Conspiracy to

Commit RICO, as well as several predicate acts.! An appeal was

Petitioner was charged with Count 1, Racketeering
(RICO); Count 2, Conspiracy to Commt Racketeering (RICO);
Count 8, Arnmed Burglary Wth a Firearm (victim Duffy); Count
9, Arnmed Burglary Wth a Firearm (victim Mattos); Count 10,
Armed Robbery Wth a Firearm (victim Mattos, corresponding to
predi cate incident D); Count 12, Arned Burglary Wth a Firearm
(victim Payne); Count 13, Conspiracy to Commt Arned Burglary
Wth a Firearm (victim Payne); Count 14, Armed Robbery Wth a
Firearm (victim Payne, corresponding to predicate incident
F); Count 18, Arned Burglary Wth a Firearm (victim
Jones/ McPherson); Count 19, Conspiracy to Commt Arnmed
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taken to the Fourth District Court of Appeal which affirned the

convictions. Gross v. State, 728 So.2d 1206 (4!M DCA, 1999). The

Fl ori da Suprenme Court accepted jurisdiction in case nunber SC

95,302, Goss v. State,765 So.2d 39 (Fla. 2000). Sentencing

i ssues were not raised in either appeal.

Subsequent to the Florida Supreme Court’s opinion which
affirmed the guilty verdicts, Petitioner filed a pro se Mtion
to Correct Sentence pursuant to F. R Cr.P. 3.800 (a). The
thrust of the notion was that the court utilized an incorrect
gui del i nes scoresheet in determning his sentence ( R 49-64).
Petitioner argued that for those crimes with a continuing
crimnal enterprise which spanned two periods, both the pre and
post-1994 guidelines, the court was required to sentence him
pursuant to the 1994 guidelines, which were the guidelines in

effect at the end of his crimnal activity. It was further

Burglary Wth a Firearm (victim Jones/ MPherson); Count 20,
Armed Robbery Wth a Firearm (victim Jones/ McPherson,
corresponding to predicate incident J); Count 21, Arned
Burglary Wth a Firearm (victim Duffy); Count 22, Conspiracy
to Conmit Arnmed Burglary Wth a Firearm (victim Duffy); Count
23, Armed Robbery Wth a Firearm (victim Duffy, corresponding
to predicate incident K); Count 31, Grand Theft in the Second
Degree (victim Allstate Insurance Conpany, corresponding to
predi cate incident Q; Count 32, False and Fraudul ent

| nsurance Clainms (victim Allstate Insurance Conpany,
corresponding to predicate incident R), and Count 33,
Conspiracy to Commt Fal se and Fraudul ent I nsurance Clains
(victim Allstate Insurance Conpany, corresponding to
predicate incident, S) ( R 1-24).

4



argued that Fla. Stat. 775.021(1) mandated that the guidelines
whi ch afford the nost favorable result to Petitioner should be
used. The State successfully argued below that the 1995
amendnment to Fla. Stat. 921.001 should apply retroactively to
mandate utilizing the beginning date of the crimnal enterprise
rather than the end date ( R 67). 2

The State conceded that Petitioner was entitled to have two
separate guideline scoresheets prepared, one for crinmes which
occurred prior to January 1, 1994 and anot her for offenses which
occurred after that date ( R 67). The sole |egal issue which
remai ned concerning the Motion to Correct Sentence focused on
which was the proper guideline scoresheet to use for those
crimes which had a continuing date of enterprise straddling both
gui del i ne periods. The question was whether the Court should
utilize the guidelines in effect at the beginning of the
crimnal transaction or at the end of the crimnal transaction
in a situation such as this where the crimnal activity spanned
both the pre and the post-January 1994 guidelines. The State

argued that the proper guidelines to utilize were those in

2Fl . Stat. 921.001(4)(b)(3) took effect October 1, 1995.
This statute states the follow ng:

“Fel oni es, except capital felonies, with continuing dates
of enterprise shall be sentenced under the sentencing
guidelines in effect on the beginning date of the crimna
activity.”



effect at the beginning of the crimnal transaction ( R 67).
Petitioner argued that the proper guidelines to use were those
in effect at the end of the crimnal transaction ( R 54).

Petitioner was convicted of (5) five offenses wherein the
dates of the offenses overl apped the two guideline periods in
gquestion. Specifically, counts one and two al | eged of fense dates
bet ween Septenber 10, 1993 and July 31, 1994. Counts 21, 22, and
23 al | eged of fense dates between Septenber 11, 1993 and January
31, 1994 ( R 5,12,18 and 19).

Judge M Dani el Futch Jr. heard argunents on the notion on
May 2, 2001 and May 11, 2001. After considering the argunments of
counsel, the trial court denied the notion and resentenced
Petitioner to (40) forty years in prison ( R 88).% This was the
same sentence which had originally been inposed.

Atinely notice of appeal was filed with the Fourth District
Court of Appeal. The district court affirmed the sentence,
however it expressly disagreed with the reasoning set forth in

Hankin v. State, 628 So.2d 602 (Fla. 2" DCA 1996). G o0ss V.

State, 820 So.2d 1043 (Fla. 4th DCA 2002).
Atinmely notice to invoke discretionary review and a bri ef

on jurisdiction were filed wth this Honorable Court.

3The hearing on the notion did not require the taking of
evidence as the legal issues raised could be considered solely
by a review of the court file.



Jurisdiction was accepted and this appeal foll ows.

SUMVARY OF ARGUNMENT

The Court shoul d have used the 1994 gui delines for offenses



in which the crimnal activity began in 1993 but concluded in
1994. The case law prior to the 1995 anmendnent to Fla. Stat.
921.001 required the Court wuse the end date of the crimnal
enterprise in calculating guidelines rather than the begi nning
date of the enterprise if the enterprise spanned two guideline
ranges. Fla. Stat. 921.001 (4)(b)(3) which anmended the statute
to mandate that the guidelines in effect at the begi nning of the
crimnal enterprise should be used for those crinmes which
spanned two guideline ranges did not becone effective until
after Petitioner had conpleted his crimnal activity. Had the
Court followed the existing case | aw, the maxi mum sent ence whi ch
Petitioner could have recei ved pursuant to the guidelines would
have been significantly reduced. The use of the pre-1994
guidelines as to those counts with a continuing date of
enterprise spanning 1993 and 1994 violated Petitioner’s due
process rights and constituted an ex post facto application of
Fla. Stat. 921.001(4)(b)(3).

| mportantly, both the trial court and the Fourth District
held that the rule of lenity which was codified in Fla. Stat.
775.021 (1) was inapplicable. This was clear error as the rule
of lenity mandates the use of the guidelines which are nost
favorable to the accused.

For these offenses, the 1994 guidelines should have been



used.
The case shoul d be remanded with i nstructi ons to resentence
Petitioner pursuant to the 1994 guidelines for counts 1,2, 21,

22, and 23.



PO NT ON APPEAL

The Court wused the incorrect sentencing guidelines

scoresheet for those counts which alleged continuing

dates of crimnal enterprise spanning both the pre and

post-1994 guidelines, resulting in an ex post facto

violation contrary to the Due Process clause of the

United States and Florida constitutions and contrary

to Fla. Stat. 775.021 (1), commonly referred to as the

rule of lenity.

ARGUMENT

Petitioner was convicted of numerous crimes in 1996,
including five counts which had a continuing date of crim nal
enterprise which spanned the pre-1994 and post-1994 gui del i nes.
Specifically, counts one and two alleged crimnal activity
covering September 10, 1993 through July 31, 1994. Counts 21,
22, and 23 alleged crimnal activity which took place between
Septenber 11, 1993 and January 31, 1994 ( R5,12,18 and 19). In
the original sentencing hearing, the Court wused only one
gui deline scoresheet to calculate the sentence ( R 60). The
remai nder of the counts all eged a specific date of occurrence in
either 1993 or 1994, and the issue as to which is the proper
gui delines to use for those crimes is not in dispute.

Petitioner filed a pro se Motion to Correct Sentence after

hi s appeal s were denied on unrel ated issues.

A. Ex Post Facto Argunent

10



The issue in dispute is howto treat those crinmes which had
a beginning date in 1993 but that did not conclude until 1994.
The statutes did not address this issue until Fla. Stat. 921.001
was anmended in 1995. The | egislature anended the statute which
became effective October 1, 1995 by adding the follow ng
pr ovi si on:

Fel oni es, except capital felonies, with continuing

dates of enterprise shall be sentenced under the

sentencing guidelines in effect on the begi nning date

of the crimnal activity.

FI. Stat. 921.001(4)(b)(3).

Until this anmendnent becanme effective, the Courts had
treated this issue in the exact opposite manner. That is, the
prevailing law at the time Petitioner commtted these crines,
was to use the guidelines in effect at the end of the crimnal

enterprise for those crinmes which had a continui ng date spanni ng

two guideline periods. Puffinberger v. State, 581 so.2d 897

(Fla. 1991)(use of sentencing guidelines law in effect at the

end of the crimnal enterprise spanning two guidelines ranges

applied); Hankin v. State, 682 So.2d 602 (Fla. 2" DCA 1996) (the
gui delines perm ssible aggravating circunstances in effect at

the end of the crimnal enterprise were appropriate for crines

conpleted prior to the 1995 anendnment which created Fla. Stat.

921.001(4) (b) (3).

11



Puffi nberger considered, inter alia, the argunent that the
use of anmended guidelines which became effective during the
pendency of the crimnal enterprise spanning two guideline
periods constituted an ex post facto violation. The accused in

Puffi nberger was convicted of aggravated child abuse which was

al l eged to have occurred between October 1, 1987 and Novenber
19, 1988. The sentencing guidelines were amended during the
pendency of the crime and becanme effective on July 1, 1988. It
was held that because his offense continued after the amendnent
to the guidelines, there was no ex post facto violation in using

t he anended guidelines. Puffinberger, at 899. As the Suprene

Court stated, “Because he was convicted of an offense which
continued after the July 1, 1988 effective date of the permtted
gui deline ranges, wuse of this range does not violate that

prohibition.” Puffinberger, at 899 (enphasis added).

The Fourth District held that the use of the guidelines in
effect at the beginning of Petitioners crimnal activity was
| egal and that “[T]here sinply was no statute or suprene court
decision dictating the use of the end dates at the tine the

trial court resentenced the defendant”. G&Goss v. State, 820

So. 2d. 1043, 1045 (Fla. 4t DCA 2002). This position is belied by

the | anguage in Puffinberger which indicated that there was not

an ex post facto violation to sentence pursuant to the

12



guidelines in effect at the end of the crim nal episode because
t he accused continued to commt his crine during the latter tine
period. It logically follows that use of the guidelines at the
begi nning of the crimnal episode does violate the ex post facto
cl ause when such an application results in a harsher penalty, as
it does in this case.

The State relied alnmost exclusively on Fla. Stat.
921.001(4)(b)(3) for the proposition that the guidelines in
effect at the beginning date of the crine should be used ( R
67). This statute was not anmended to address this issue until
after the conclusion of the crinmes for which Petitioner was
convicted. The scoresheet in effect at the tine that the offense

is commtted nust be used. Wl kerson v. State, 513 So.2d 664

(Fla. 1987); Schneider v. State, 788 So.2d 1073 (Fla. 2" DCA

2001). Application of Fla. Stat.921.001(4)(b)(3)(1994) to
Petitioner violates the ex post facto prohibitions of Art. I.,
sec. 10, cl. I, U S. Const. and Art. |, sec. 10, Fla. Const.

Smith v. State, 537 So.2d 982 (Fla. 1989)(change in guideline

schedul es i s change in substantive | aw which may not be applied

retroactively); Robertson v. State, 555 So.2d 976 (Fla. 1st DCA

1990) (amendnent to rule of procedure <creating permtted
gui deli nes ranges may not be applied retroactively to offenses

occurring before amendnents effective date without violating ex

13



post facto prohibitions).

In order for a change in the |law to be applied ex post
facto, it nmust apply to events occurring before its enactnent
and may not di sadvantage the offender. Further, the change nust
be merely procedural and may not affect a substantive personal

ri ght. Robertson, at 979, citing MIller v. Florida, 482 U S

423, 107 S.Ct. 2446, 107 L.Ed.2d 351 (1987). In the instant
case, the retroactive application of 921.001(4)(b)(3) cannot be
said to be nerely a procedural change. It substantially
i ncreased the actual prison tinme which Petitioner was subjected
to based on the use of a statute not in effect at the time he
commtted his crines.

The gui delines which the Court originally used cal cul at ed
all of Petitioners’ offenses in one, pre-1994 scoresheet. The
State conceded that this procedure was error ( R 67). That
erroneous gui delines scoresheet resulted in a reconmended range
of twenty-seven (27) years to forty (40) years, with a pernmtted
range of twenty-two (22) vyears to life in prison ( R 60).

Use of a guideline scoresheet in effect in 1993 for those
of fenses which were conpleted prior to January 1, 1994 woul d
have resulted in a sentencing guidelines recommended range of
between 9 to 12 years with a permtted range of between 7 to 17

years ( R 61). Uilization of a guideline scoresheet in effect

14



in 1994 for those offenses which were conpleted after January
1, 1994, as well as those which began in 1993 and concluded in
1994, woul d have resulted in a sentencing guidelines of range of
86.25 to 143.75 nonths with a suggested range of 115.10 nonths
( R 62-64).

Following Dillard, the Court should have utilized both
gui deli ne scoresheets. The Court would have had the discretion
to sentence Petitioner to concurrent or consecutive tine.
Dillard, at 727. Had the Court utilized the appropriate
gui delines as set forth above and chosen to sentence Petitioner
consecutively, the maxinmum all owabl e sentence pursuant to the
gui deli nes woul d have been 347.75 nonths, or approximtely 29
years. *4

The State argued successfully in the |Iower court that the
pre-1994 guidelines should have been used to calculate all
of fenses which either were conpleted in 1993 or which began in
1993, but continued into 1994. Only those crinmes, it was argued,
t hat began and ended in 1994 shoul d have been scored on the 1994
gui delines. The States’ calculations using this |logic yielded a
pre-1993 recomended guidelines range of between twenty-two

(22) and twenty-seven (27) years, with a permtted range of

“This figure was arrived at by adding the highest
permtted score for both guideline scoresheets.

15



bet ween seventeen (17) to forty (40) years ( R 96). Using the
1994 guidelines for crinmes Petitioner conmtted after January 1,
1994 the total sentencing points equals 36.4 ( R 74). If the
Court were to use it’s discretion to increase those points by
fifteen percent, the increased sentencing points would be 41. 4.
This discretionary increase in sentencing points would result in
a potential prison sentence of up to 13.4 months ( R 75).
Petitioner was sentenced to forty (40) years in prison, both
originally and at the re-sentencing.

This sentence of forty (40) years in prison constitutes an
upward departure fromthe appropriate guidelines for which the
Court offered no reasons, either oral or witten, to justify a
departure sentence.

Petitioner was entitled to have the sentencing court
consider accurate guidelines scoresheets in determ ning what

the appropriate sentence should be. State v. Mackey, 719 So.2d

284 (Fla. 1998).°> The trial court did not consider the correct
gui delines calculations in this case. Rather, the court accepted
a calculation of the guidelines which had the effect of

suggesting to the court that a sentence of forty (40) years in

®The Mackey Court stated: “We agree that it is
undoubt edly inportant for the trial court to have the benefit
of a properly cal cul ated scoresheet when naeking a sentencing

deci sion.” Mackey, at284.

16



prison was a perm ssi ble guidelines sentence. The trial courts’
reliance on the inproperly calculated guidelines led to an
i nposition of a de facto departure sentence which nmay not have
been i ntended. A departure sentence based on a scoresheet error
should be reversed unless the record shows that the sane
sentence would have been given despite the error. Lenpn V.

State, 769 So.2d 417 (Fla. 4" DCA 2000); Hines v. State, 587

So.2d 620 (Fla. 2" DCA 1991)(reversal not required where court
i nposed departure sentence on basis of inproperly calcul ated
gui delines where record showed court would have inmposed sane
sentence notwi thstanding the guidelines error). There is no
indication in the record that Petitioner would have received a
departure sentence had it relied on the appropriate guidelines
reflecting a | ower maxi num sentence. Petitioner is entitled to
a resentencing.

B. The Rule of Lenity Argunent

It is clear fromthe information that counts 1, 2, 21, 22,
and 23 had continuing dates of crimnal activity which began in
1993 and continued into 1994 ( R 5,12,18 and 19). The Court was
not required to conduct an evidentiary hearing to conme to this
conclusion. It sinply had to reviewthe i nformation which forned
the basis for the charge.

The | egislature is presuned to be acquainted with existing

17



judicial decisions on subjects in which it subsequently enacts

a statute. Ford v. WAinwight, 451 So.2d 471 (Fla. 1984). The

| egi sl ature substantively anended Fla. Stat. 921.001(4)(b) 3 in
1995. The previous version of this statute in effect at the tine
Petitioner conmtted his crimnal activity in 1994 was sil ent on
the issue as to which guidelines to use in the case of
continuing dates of enterprise spanning two guideline ranges.
Case | aw which addressed this issue prior to the 1995 anendnent

held that the scoresheet in effect at the end of the crimna

enterprise nmust be used. Puffinberger and Hankin, Id. Trial

courts are required to follow existing case law from sister
jurisdictions if there is not a case on point in their own

jurisdiction. Dean v. Dean, 607 So.2d 494 (Fla. 4'" DCA 1992). It

is axiomatic that they nmust followthe |law as interpreted by the
Fl ori da Suprenme Court. Here, the Trial Court followed neither
In this case, the use of the 1994 guidelines for those
crimes which spanned the two ranges benefits Petitioner. The
rul es of statutory construction mandate that “when the | anguage
is susceptible of differing constructions, it shall be construed
nost favorably to the accused.” Fla. Stat. 775.021(1). 1In
Petitioner’s case, the statutes were silent on the relevant
i ssue. The case law dictated that the |law be interpreted in the

| i ght nost favorable to the Petitioner, not the opposite as was

18



done in this case. To ignore the existing case |law and to apply
a statute not in effect at the tine of the crine constitutes a
bl atant disregard for the rule of lenity in crimnal
prosecutions, due process of law, and an inproper ex post facto

application of laws. Glbert v. State, 680 So.2d 1132 (Fla. 3rd

DCA 1996)(rule of lenity requires application of the nore
l enient guideline scoresheet where it was inpossible to
determ ne fromthe evidence or the i nformati on whether the crine
occurred before or after the 1994 guideline statute).

| n Hankin, the of fender comm tted cri nes which began in 1991
and 1992, but which concluded in 1994. The trial court used the
new 1994 guidelines and cited a 1994 statutory aggravating
circunstance, Fla. Stat. 921.0016(3)(n) (1993), to justify an
upward departure. It was argued by the accused that the new
statute should not be applied to him because the statute was
unconstitutionally vague. The State conceded error, but for a
different reason. The State argued that because the statute was
not in effect at the tinme he began his crimnal activity, it did
not apply. In rejecting the State’s reasoning, the Hankin Court
st at ed:

The state responds that statutory section does not

apply to appellant’s of fenses because at the operative

moment in time, when appellant began comm tting his

of fenses, the statute was not in effect. That argunent

is based on the fact that under 921.001(4)(b)(3),
Florida Statutes (1995), felonies with a continuing

19



date of enterprise are to be sentenced under the
guidelines in effect on the beginning date of the
crimnal activity, which in Appellant’s case was
Decenmber 1991 or April 1992. Appellant conpleted his
offenses in 1994. However, the just-quoted statute,
under section 921.001(4)(b)(3), did not take effect
until 1995, with the result that case or statutory | aw
in effect before the enactnent of that section would
apply. The existing | aw was Puffinberger v. State, 581
So.2d. 897 (Fla. 1991), where the suprenme court held
that the law in effect at the end of the crimna

enterprise applied. Accordingly, the 1994 sentencing
guidelines would apply to appellant’s departure
sentence. As such, the court did not err in applying
the section 921.0016(3)(n) aggravating circunstances
to depart fromthe guidelines in sentencing appellant.

Hanki n, at 603.

Subsequent to Gross v. State, 820 So.2d 1043 (Fla. 4t" DCA

2002), the Second District Court of Appeal receded from the
Hanki n
deci si on concer ni ng their earlier Interpretation of

Puf f i nber ger

Cairl v. State, 833 So.2d 312 (Fla. 2 DCA 2003). The Court

reasoned that the Hankin decision applied an “overly expansive

interpretation of Puffinberger and that the Court is not

obl i ged, based on Puffinberger, to use the guidelines in effect

of the end of the crimnal episode. Cairl, at 313. Rather, Cair

hel d that Puffinberger stood for the proposition that there was

not an ex post facto violation to use the latter guidelines
because the offender continued to conmit his crimnal activity

after those guidelines becanme effective. As indicated above, an

20



ex post facto violation does exist in Petitioner’s case because
the effect of the use of the earlier guidelines resulted in a
harsher sentence. The rule of lenity was not raised as an issue

in either Puffinberger or in Hankin.?®

Cairl held that the rule of lenity required the use of the
nost |enient guidelines in the situation where the crimna
epi sode straddl ed three different guideline time frames. Cairl,
at 312. Cairl cited a nunber of cases as authority for the
position that when sentencing |aws change during the period
where the offender has commtted the offenses, that offender
“should be sentenced under the nmore lenient version of the

guidelines”. Cairl, at 314, citing Schloesser v. State, 697

So.2d 942 (Fla. 2 DCA 1997); Duer v. State, 765 So.2d 743 (Fl a.

1st DCA 2000); Mitre v. State, 770 So. 2d 309 (Fla. 4" DCA

2000); G lbert v. State, 680 So.2d 1132 (Fla. 379 DCA 1996); and

State v. Griffith, 675 So.2d 911 (Fla. 1996).

Petitioner urged both to the trail court and the Fourth
District Court of Appeal to use the nore |enient guidelines
based specifically on the rule of lenity( R 54). Petitioner

cited Glbert in support of his position( R 54). Glbert held

® The rule of lenity was specifically raised in by
Petitioner both in the trial Court as well as on appeal to the
Fourth District Court of Appeal. It was |ikew se raised in
Cairl.

21



that the rule of lenity nust be applied to the sentencing
guidelines where it 1is inpossible to determne from the
information or the evidence when the crime was conmmtted pre-
1994 or post-1994, the nore | enient version nust be used.

The G oss opinion bel ow di sagreed with Petitioner’s lenity
argument and erroneously held that because the statutes were
silent on the issue as to which guidelines to utilize in
situation where crimnal conduct straddled various versions of
the guidelines, the rule of lenity does not apply. &G oss, at
1045-1046. The Court st ated;

The rule of lenity, which by its own terns
requires strict construction, should be construed
strictly. What does it require? First, it requires
courts to ‘strictly construe’ provisions of the code
and offenses defined by other statutes. Second, when
statutory |anguage ‘is susceptible of differing
constructions’, courts are required to construe it
‘nost favorably to the accused.’” What the rule of
lenity doesn’'t address is what to do when the law is
silent on an issue.

Sent enci ng gui delines are subject to the rule of
lenity. See, Wllianms v. State, 680 So.2d 532 (Fla. 1st
DCA 1996). However, no statute addresses the issue of
which guidelines to apply to a continuing crimnal
enterprise. Strict construction does not equate to
court creation. When there is no statute or rule to
construe, the rule of lenity has no application. It
cannot apply to that which does not exist.

Gross, at 1045-1046.
It is for the jury, not the trial judge, to determ ne when

a crime has been commtted, especially if such a finding
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materially affects the sentence to be inposed. Apprendi v. New
Jersey, 530 U.S. 466 (2000)(it is the role of the jury, not the
trial judge to determne if the crinme was a hate cri nme when such
a determnation results in an enhanced sentence); State V.
Overflelt, 457 So.2d 1385, 1387 (Fla. 1984)(jury is the finder
of fact with regard to matters concerning the crim nal episode).
I n the context of determ ning which guidelines to use, it is the
jury, not the judge to determ ne when the crinme occurred.
Cairl,at 314 (“[F]Jurther, we agree with Cairl’s contention that
without a jury finding as to the offense dates, Cairl is
entitled to be resentenced to the nost |enient version of the
guidelines in effect during the time frame alleged in the
information as opposed to the tinme frame that the trial court
det erm ned shoul d apply”).

The reasoning in Cairl is persuasive. Fla. Stat. 775.021(1)
states “[T] he provisions of this code and offenses defined by
ot her statutes shall be strictly construed; when the | anguage i s
susceptible of differing constructions, it shall be construed
most favorably to the accused”.

In the case of Petitioner, he continued to commt offenses
whi ch straddl ed two guideline ranges. There were two separate
and distinct sentencing statutes on the books at the tinme when

he continued to conmt crines. Which statute to use? How better
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to answer this question than to look to Fla. Stat. 775.021(1)
for the answer? It is apparent that the rule of lenity dictates
that the proper statute to use is the one which provides the
nore | eni ent sentence.’

The Cairl opinion appears to erase the conflict which
exi sted between G oss and Hankin to the extent that Hankin

interpreted Puffinberger to stand for the proposition that

mandat ed the use of the guidelines in effect at the end of the
crimnal episode.® Notwithstanding Cairl, a fair reading of

Puffi nberger continues to present a conflict between the Fourth

District and the Florida Supreme Court. While this issue remains
an open question which only the Florida Suprene Court can
clarify, there still exists the fundanental conflict between the
Second and Fourth Districts as to which guidelines to use inthe

context of crimnal activity which overlaps nmore than one

" As noted, neither Hankin or Puffinberger considered the
gquestion of how the rule of lenity inpacts on the issue
presented. Puffenberger sinply and directly ruled on the issue
of whether there was an ex post facto violation to use the
guidelines in effect at the end of the crimnal episode.

8Thi s Honorabl e Court accepted jurisdiction based on Fl a.
R. App. P. 9.030 (a) (2) (A (iv) and Article V, Section 3 (b)
(3) of the Florida Constitution. Not only was there a conflict
bet ween the Fourth and Second Districts, but also on a
conflict between the G oss decision of Fourth District Court
of Appeal and the Puffinberger decision rendered by the
Fl ori da Supreme Court. See Petitioner’s Brief on Jurisdiction,
p. 4-5.
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gui del i ne range and whether the rule of lenity applies in such
circunstances. For the reasons stated above, it is submtted
that the reasoning and analysis of the case law of Cairl is
conpel ling and shoul d be adopted by this Honorable Court.
Reversal of Petitioner’s sentencing order is required. The
trial court used the guidelines in effect in 1993 for those
counts which began in 1993 but which concluded in 1994. Based
on the foregoing, this was error. Accordingly, this Court should
reverse the sentence with instructions to recalculate the
sentencing guidelines utilizing a 1994 scoresheet for counts 1,

2, 21, 22, 23.
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CONCLUSI ON
For the foregoing reasons, this case should be remanded for
resentencing using the 1994 gui deline scoresheet on counts 1, 2,

21,22, and 23.

Respectfully submtted,

Samuel R. Hal pern, P.A
Attorney for Ral ph G oss
2856 East Oakl and Park Bl vd.
Ft. Lauderdale, FI. 33306
954- 630- 1400

Fl a. Bar No. 444316

By:

Sanuel R. Hal pern
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