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STATEMENT OF THE CASE AND FACTS

The am cus curiae, the City of Largo, Florida, accepts the
statement of the case and facts filed by Appellant, City of
Gainesville, Florida.* Largo, a nunicipality |l ocated in Pinellas
County, has enacted and charges a stormwater utility fee. Largo
files this am cus brief to address only the issue of whether the
stormnvater utility fee inposed by the City of Gainesville is a
valid user fee. |If Largo’'s stormvater utility fee is deened a
speci al assessnent and not a user fee in accordance with the | ower
court’s ruling in this case, a nunmber of devel oped properties in
Largo will be exenpted from paying Largo’ s fee.

SUMVARY OF ARGUMENT

Revenues fromstormvater utility fees i nposed agai nst owners
of devel oped property by the City of Gainesville are used for the
sole and only purpose of paying the cost of construction,
operation, repair, maintenance, and i nprovenent of autility system
t o manage st ormnvat er. Undevel oped property owners are not subj ect
to the fees and devel oped property owners may el ect not to pay the
City' s stormwater fee by retaining the stormvater on site. Those

who retain sonme stormwvater on site areentitledtoacredit. This

In this brief, the Appellant, City of Gainesville, wll be
referred to as “City”. The Appellee, Florida Departnment of
Transportation, will be referred to as “FDOT”. The am cus, the

City of Largo, Florida will be referred to as “Largo”.

00032927.WPD



voluntary nature of the fee and the restricted use of revenues are
characteristic of a proper user fee under Florida |aw

Mor eover, the City’ s use of rates based on average i npervi ous
area of atypical single-famly residential propertyis consistent
with Floridalaw whichallows user fees to be based on the cost of
maki ng t he systemavail abl e or to be based on esti mates and fl at or
m ni nrumfees. Thus, sincethe City’'s stormvater feeis proper, the
circuit court’s Oder dismssing the City's Bond Validation
Conpl ai nt must be reversed.

ARGUNMENT

| NTRODUCTI ON

In 1986, the Florida |egislature began to require |ocal
governnments, including municipalities, to establish progranms to
manage stormanater and to include such programs in their |oca
conprehensi ve plans. Section 403.0891, Fla. Sta. |In order to
pl an, construct, operate, and maintain a stormvater managenent
systemunder this new requirenent, Section 403.0893(1), Florida
Statutes allows a local governnent to create one or nore
“stormvater utilities” and adopt “stormwater utility fees,” in
addition to any other funding nmechanismlegally avail able. A
“stormmater utility,” wunder Section 403.031(17), funds the

st or myvat er managenent program®by assessi ng t he cost of the program
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to the beneficiaries based on their relative contributiontoits
need.” In response, many Florida cities have adopted st or mvat er
utility fees to provide funding for maintenance of and capital
i nprovenents to stormmvater utility systens.

The circuit court, in dismssing the City of Gainesville's
Suppl enmental Bond Validation Conplaint, found that the City's
Stormnvat er Managenent Utility Ordinance violates Section
403.031(17), Florida Statutes because the fees inposed by the
Ordi nance are conputed unlawfully. Inrenderingthis holding, the
circuit court interprets Section 403.031(17) asrequiringtheCity
“to conpute the fees charged for its services based on t he anount
of stormnat er a custoner puts into the system” The circuit court
al so found that the City’'s stormvater fee was involuntary since
persons being charged a fee, such as tenants of multi-famly
dwel I i ngs, do not have the option of not incurring the fee.

The hol di ng by the | ower court i gnores obvi ous characteristics
of the City’s stormmater utility ordi nance that are hall marks of a
proper user fee under Floridalaw. For exanple, the holding fails
to address the fact that the City’s use of revenues fromstor mnvat er
utility fees is properly limted to funding of maintenance and
operation of the stormnvater system rather than for general City

revenue. | n addition, because property owners withinthe City may
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el ect not to pay the fee by properly retaining stormvater on site,
the voluntary nature of the City' s charge is a strong indication
that it is a proper user fee.

In requiring the City to cal cul ate stormwater fees based on
t he anount a property owner putsintothe system thecircuit court
also ignores well-established case law that permts the
establishnent of wutility rates based on a nunber of factors
unrelated to a custoner’s contributionto a utility system For
exanpl e, Florida courts have upheld utility fees based on t he cost
of making the systemavail able to potential users of the system
wi t hout regard to whet her the custoner actually uses or desires to
use the service. Uility fees based on reasonabl e esti nmates of
usage, as opposed to actual use, al so have been held to be | awf ul .
Fl at fees and m ni nrum fees-both of which do not require close
measur enent of actual use of the system-have been found to be
proper as well. Mor eover, in redefining how the City’s
stormvater utility fee may be calculated, the circuit court
inproperly interfereswiththe City’ s broad authority to establish
utility rates. Thus, becausethe City’' s stormwater utility feeis
proper, the circuit court’s dism ssal of the City s Suppl enent al

Conpl ai nt nmust be reversed as a matter of |aw.
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A. Stormwvater fees, such as the stornwater utility fee

i nposed by the City of Gainesville, which are voluntary

and are used solely for the purpose of maintaining and
operating a utility, are proper user fees.

This Court has had the occasion to address, at |ength, the

different characteristics of a valid user fee as conpared with a

tax infee' s clothing. See Collier County v. State, 733 So. 2d 1012

(Fla. 1999). Aninportant characteristic of aproper user fee, the
courts have found, i s whether revenues fromthe fee are used sol ely
for construction, nmaintenance, and operation of the utility as
opposed to general revenue raising purposes. ld. Fees which are
used to defray t he operating cost of a government to exercise its
sovereign functi ons as awhol e, are considered atax. 1d. at 1019.
Thus, fees used to pay for services such as |aw enforcenent,
courts, libraries, or simlar type benefits are inperm ssible
because t he services to be funded provi de no direct benefit to the
property. 1d. at 1016. On the contrary, fees which provide a
source for capital inprovenents to existing facilities instead of

defrayi ng costs of operatinginthe exercise of sovereign functions

are proper. Alachua County v. State, 737 So.2d 1065, 1069 (Fl a.
1999) .

Cities, such as the City of Gainesville, deposit all revenue
collected from the stormwvater utility fees into a stormnater

utility trust account. The account is used only to fund the

00032927.WPD 5



st ormvat er nmanagenent utility and is not used to fund general
exerci ses of sovereign powers. Thisis ahallmrk of a proper user
fee which the circuit court ignored.

The lower court’s holding also fails to take into
consi deration the voluntary nature of the City’ s ordi nance. Under
the clear ternms of the City' s ordi nance, a stormwater fee i s not
charged for undevel oped | and, for property that does not drain
stormvater intothe City' s system or for property that retainsits
stormvater onsite. Onthe contrary, if the property owner el ects
to send stormvater into the City's stormmat er managenment system
t hen a stormnvat er fee may be i nposed. Additionally, under acredit
system a property owner is only increnmentally I|iable for
stormvater fees if the owner partially retains stormwater onsite.
Thus, because a property owner may opt not to pay the fee by not
using the City’'s system to manage stormwnater generated by
devel opnent on the property, the City’s feeis lawful. Fees paid
by choice, in that the party paying the fee has the option of not
utilizing the governnental service and thereby avoi d the charge,

are by definition proper user fees. Statev. City of Port Orange,

650 So.2d 1, 3 (Fla. 1995).
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B. Florida | aw does not require utility user fees to be
calculated strictly based on the anount of actual use of
the utility—availability to the utility is sufficient
“use” in order to confer a special benefit to the party
payi ng the fee.

An i nportant characteristic of a proper user fee, this Court

has found, is a fee that is “charged i n exchange for a particul ar

governnment al service which benefits the party paying the feein a

manner not shared by other nmenbers of society.” City of Port

Orange, 650 So.2d 1. What constitutes a special benefit to those
payi ng the fee has been broadly defined. An exanple particularly
applicable to stormwvater utility fees is the Availability Charge
i mposed by Pi nellas County, which was addressed i n one of the nost

recent cases onthis issue, Pinellas County v. State, 776 So. 2d 262

(Fla. 2001).

The controversy in that case began when Pinellas County
proposed to incorporate into its existing water and sewer
facilities a reclained water service conponent. The reclained
wat er service would dispose of the system s wastewater in an
environnental | y accept abl e manner by maki ng treat ed, non-potabl e
wat er avail able to those portions of the County’s service area
whi ch had been selected as being suited for wutilization of
reclainmed water for irrigation and other non-potable uses. The

County proposed to fund the reclained water service with sewer
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revenue bonds, and to pledge, as partial security for the bonds,
t he proceeds to be obtai ned froma proposed “Avail ability Charge.”
This charge would apply only to those properties in the service
area to which the newfacilities would extend, allow ng, but not
requiring, customers in the area to access the reclainmed water
service. Those properties having pre-existing wells were to be
exenpt from reclainmed water service fees, while properties
el ecting to use the recl ai med wat er woul d be subj ect to additi onal
connection charges and fees based upon usage.

Thi s Court found that the County’s Avail ability Charge, which
had no connecti onto actual usage of recl ai ned wat er, nevert hel ess
had “all of the earmarks of a valid utility facilities user fee.”

Pinellas County, 776 So.2d at 267. In so holding, the Court

specifically held that there is no question that the Availability
Char ge provi des a speci al benefit tothose payingthe fee, whichis
the unlimted access to, as opposed to usage of, reclai med water
for non-potable, outdoor uses. 1d. The unlimted access to the
reclai med water, the Court concluded, was a benefit which is not
shared by persons not required to pay the fee. Id. at 267-268.
The Court thus rejected the trial court’s conclusion that a
voluntary user fee would permt those who choose to use the

reclained water to pay for the service and would not
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i ndi scri mnately burden those property owners who have no need or
desire to use reclainmed water. 1d. This Court found the trial

court’s hol di ng on what constitutes a special benefit to be “too
narrow.” 1d. at 268.

Thus, the element of special benefit is not tied only to
whet her an i ndi vi dual custoner actually uses or desires to use the
servi ce. | nst ead, special benefit is conferred by the nere

avai lability of use of theutility system Onthis point, the case

of Town of Redi ngton Shores v. Redi ngton Towers, Inc., 354 So.2d

942 (Fla. 2d DCA 1978), is alsoinstructive. In that case, owners
of a condom nium apartnment building filed an action seeking a
declarationof itsrights withregardto sewage and gar bage service
charges assessed by the Town of Redi ngton Shores. The sol e point
present ed on appeal was whether the trial court correctly found
t hat sewer charges nmay not be assessed on unoccupi ed, unused units
i nthe condom ni umbui | di ng, even t hough t he bui | di ng was connect ed
to the sewer system The trial court had rul ed that 89 unoccupi ed
units were not inany way benefitted by the Town’ s sewer syst emand
were not required to pay sewer charges. The Second District Court
of Appeal disagreed, however, holding that the unoccupied units
were subject to the charges which, the court concluded, were

reasonably rel ated to t he val ue recei ved from*“the servi ce rendered
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ei ther as actual ly consumed or as readily avail abl e for use.” Town

of Redi ngt on Shores, 354 So.2d at 943-944. This is because “it is

not necessary torestrict the term‘use’ to flow of sewage.” 1d.
at 944. Instead, therealities of sewer mai ntenance and fi nanci ng
require that the availability of sewer services be interpreted as
tantamount to actual use. |d. [Enphasis added.]

The nexus between sewer systens and stormvat er nanagenent
syst ens nakes t hemequi val ent for purposes of construing applicable

fees. See Pinellas County, 776 So.2d at 269, FN10. In fact, the

Floridalegislature specifically mandates that a stormmater utility
be operated as a typical utility which bills services regul arly,
simlar to water and wastewater services. Section 403.031(17),
Fla. Sta. Sewer and stormwater utilities are particularly simlar
because, |i ke sewerage, stormnater cannot be physically neteredin
such a way as to render an accurate nmeasurenent of input into the
system Thus, |ike the Pinellas County Avail ability Charge and the
Town of Redi ngton Shores’ sewage and garbage service charges,
stormvater utility fees are not required to be tiedonly to actual
i nput into the stormmnat er nanagenent system but nay be based on
t he cost of nmaking the systemavail able to potential users of the
system Thus, the fact that a devel oped property owner, such as

t he Fl ori da Departnent of Transportation, hasunlimtedabilityto
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use t he st ormnat er managenent systemis sufficient special benefit,
even if it does not actually use, or desires to use, the system
To hold to the contrary, as the circuit court did, would not take
into consideration the wunique realities of mintaining and
financing a stormnat er managenent system These realities were
recogni zed by the legislature in drafting Section 403.031(17),
whi ch did not require | ocal governnents to charge based only on a
strict measurenment of use, but allowed fees based on relative
contributionto the need of the systemas a whole. As the case | aw
aut horizes, it is not necessarytorestrict the notion of “use” to
actual flow into the stormvater system Where a governnent al
entity provides accesstotraditional utility services, this Court
has not hesitated to find nmandatory fees to be | awful user fees
regardl ess of whether an individual customer actually uses or

desires the service.? Pinellas County, 776 So. 2d at 268. Thus, the

circuit court’s holdingrequiringthe City to cal cul ate st ormnat er
fees based precisely on input into the systemis too narrow and

must be reversed.

The City of Gainesville fee is subject to even |ess
chal l enge since it allows a property owner to be exenpt fromthe
charge by retaining the stormnater attributable to the
devel opnent on site, and the City does not inpose a mandatory
f ee.
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C. Floridalawallows utility fees to be based on reasonabl e
estimates of wuse, flat or mnimm charges, and
differential rates depending on the type of property.

A large part of the challenge by the FDOT to the City of
Gai nesville' s stormwater utility feeis the argunent that the fee
is not directly tied to the cost of the program as required by
Section 403.031(17), Florida Statutes. FDOT al so argues that
al though its vari ous devel oped properties receive different | evels
of stormmnater benefits, it is not assessed at different rates.
| nst ead, under the specific ternms of Gainesville' s Ordinance, as
with many if not all cities that i npose a stormnvater utility fee,
the City charges for use and discharge to the City's stormwater
managenent systembased on a three-tiered systemdependi ng on t he
cl ass of developnent. Differential rates are set based on either
an average estimted inpervious surface area for residential
properties or an actual nmeasurenent of inpervious and retention
areas for commercial properties.

FDOT' s challengestothe City' s fees are m spl aced because t he
courts of this state have long held that utility fees based on an
esti mate of usage, flat or m ni numcharges, or differential charges
based on the type of property, are all |awful user fees.

Wth regardto the use of estinmates to set utility rates, the

Fourth District Court of Appeal properly has determ ned that
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stormvater utility fees nay be based on estimates of inpervious

surface area in Atlantic Gulf Conmmunities Corp., v. the City of

Port St. Lucie, 764 So.2d 14 (Fla. 4" DCA 1999). In that case, the

City of Port St. Lucie found that the typical residential | ot had
11, 745 square feet of total area and that the typical honme on such
| ot had 2, 280 square feet of i npervious surface area. This typical
honme and | ot were designated as the equival ent residential unit
(“ERU") within the city, and the ERU was i npl enented as t he basic
billing unit for stormwater utilities. Once the city determ ned
t he ampunt of the stormwater utility budget for a given year, the
total budget was divided by the total nunber of ERUs in the system
and each property owner was billed for the nunmber of ERUs assi gned
to the owner’ s parcel nultiplied by the applicabl e dollar per ERU
charge. The | argest owner of vacant and undevel oped property in
thecity filed a declaratory action agai nst the city, chall engi ng
the validity of the stormvater utility code. Although the trial
court struck portions of thecity s stormvater policy, themjority
of the city’s ordinance, including those portions establishing
rates based on estimted inpervious areas, was found not to be
arbitrary, capricious, unreasonable, or in direct conflict with

Chapter 403. Atlantic Gulf Communities Corp., 764 So.2d at 17.
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The city’s stormwmater wutility thus could use non-ad val orem
assessnments to collect the fee.

Li ke fees based on esti mates of use, Florida courts have al so
consistently held as |awful fees based on different classes of

users. For exanple, inthe case of State v. City of Mam Springs,

235 So0.2d 80 (Fla. 1971), the city passed a sewer ordi nance which
charged a flat rate of $7.00 per nmonth for single famly
resi dences, without regard to use, and a variable rate based on
actual use for all other users. This Court found that this fee was
a lawful wuser fee and that these classifications were not
unreasonabl e, arbitrary, or inconflict with the state or federal

constitutions or laws. City of Mam Springs, 235 So.2d at 81.

The courts in this state al so have upheld flat or m ni numfees as
| awf ul and have rejected argunents that such fees nust require

proof of contributiontotheutility systemand distingui sh between

occupi ed and unoccupi ed prem ses. Stone v. Town of Mexico Beach,
348 So.2d 40 (Fla. 1st DCA 1977) (flat garbage collection fee for
resi denti al owners under the age of 65 years at $3. 50 per nont h and
whi ch di d not di stingui sh between occupi ed and unoccupi ed prem ses
or require proof of any production of garbage held to be
constitutional). Thus, utility custoners may be | awfully charged

for utility usage based on a flat rate. Uility charges need not
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be precisely based on actual usage neasured by sonme neter to be

valid user fees. Contractor and Buil ders Associ ation of Pinell as

County, 329 So.2d 314 (Fla. 1976) (differential utility rates and
charges my be “just and -equitable” notw thstanding the
differential).

The rationale for allowng fees based on estinmtes,
differential rates depending on class of property, and flat or
m ni mumf ees recogni zes the i nherent difficulty incalculatingfees
for some nmunici pal services based on exact usage. Thus, accepted
user fees, such as parking, highway access, sewage, and beach or
park access, have been inposed by |ocal governnments as m ni mum
parking charges, flat toll fees, or flat adm ssion fees. As
anot her exanple, many cities charge afl at fee for use of services,
such as recl ai ned water or charge for sewer based on a percentage
of the anpunt of water used.® In each of these instances, thereis
no way to cal cul ate a preci se fee neasured exactly by usage since
these services cannot be metered or otherw se nmeasured.
Nevert hel ess, these types of charges have been uphel d as val i d user

fees. City of New Snyrna Beach v. Board of Trustees, 543 So. 2d 824

(Fla. 5™ DCA 1989) (fees charged for each vehicle operating on

beach for beach mmi ntenance reasonabl e).

]Am cus, City of Largo, charges a flat fee of $10 per nonth
for reclaimed water usage.
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More inportantly, Florida courts have recogni zed that user
fees may do nore than sinply cover the cost of providing services
but nmay take into account the cost of future expansion of the
utility. By way of exanple, a fee charged to new users as a
precondi tion for nunicipal water and sewerage service by the City
of Dunedi n was held to be a | awful user fee even though t he avowed
pur pose of the charge was to raise noney in order to expand the
wat er and sewer age systens as a whole, so as to neet the increased
demand whi ch addi ti onal connections to the systemwere anti ci pat ed

tocreate. Contractor and Buil ders Associ ati on, 329 So.2d 314. In

rejectingthe newusers’ argunent that the fee was an i nperm ssi bl e

tax, this Court held that:

Wat er and sewer rates and charges do not cease to be j ust
and equi tabl e nerely because they are set hi gh enough to
neet the system s capital requirenents, as well as to
defray operating expenses. W see no reason to require
that anmunicipality resort todeficit financing, inorder
toraise capital by neans of utility rates and charges.
On the contrary, sound public policy nmilitates agai nst
any such inflexibility. [Enphasis added.]

Contractors and Buil ders Associ ation, 329 So.2d at 319-320.

| n uphol di ng fees based on cal cul ati ons other than strictly
usage, the courts are recognizing the broad authority given to
cities to establish their own rates for nunicipal utilities

charges. City of Riviera Beachv. Martinique 2 Omers Ass’n., 596

So.2d 1164, 1165 (Fl a. 4" DCA 1992). User fees are in fact charges
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based upon the proprietary right of the governing body permtting

the use of the instrunentality involved. State v. City of Port

Orange, 650 So.2d 1, 3 (Fla. 1994). Thus, the circuit court’s
attempt tolimt the City of Gainesville to a stormvater utility
rate cal cul ated only preci sely onthe basis of contributiontothe
systeminproperly limts this inherent governnmental authority and

must be reversed.

1. CONCLUSI ON

Based on the foregoing, the circuit court’s dism ssal of the
City of Gainesville’ s Bond Validation Conpl aint nust be reversed
and this Court should find that stormvater utility fees, such as
that inposed by the City of Gainesville, are | awful user fees.
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