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PRELI M NARY STATENMENT

The City of Gainesville, Florida, the plaintiff below and

appellant herein, will be referred to as the “City.” The State
of Florida, defendant below and appellee herein, wll be
referred to as the “State.” The Florida Departnment of
Transportation, t he I nt ervenor/ def endant bel ow and
appel l ee/ cross appellant herein, will be referred to as the
“Department.”

For consistency with the City's formof citations to the
record, citations to the three volunme appendix to the City’'s
initial brief will be in the formof (V) followed by the vol une
nunmber and docunent nunber assigned by the City, and the page
nunber (s) when appropri ate. However, citations to the two
volunme transcript of the hearing below, whichis found at vol unme
two, docunments 5 and 6 of the City’'s appendix, will be in the
formof (T.) followed by the appropriate transcript volume and
page nunber(s). Citations to the City's initial brief will be
inthe formof (IB.) followed by the appropriate page nunber(s).
Citations to the Departnent’s appendix to this brief, will be

inthe formof (A ) followed by the appropriate page nunber(s).



STATEMENT OF THE CASE AND FACTS

Prior to the filing of the action from which this appea
arises, the City filed a conplaint and an anended conplaint in
Leon County Circuit Court for a declaratory judgnent and to
col | ect unpaid stormater managenent charges from the

Departnment. City of Gainesville v. State, Dep’'t of Transp., 778

So. 2d 519 (Fla. 1st DCA 2001). The trial court dism ssed the
City' s amended conplaint with prejudice concluding, primrily,
that the stormwater nmanagenent charge inposed by the City was
not a user fee but, instead, was a special assessnent which
coul d not be inposed upon state property. 1d. This conclusion
was based upon the trial court’s determnation that the City's
st or myvat er managenent ordi nance inposed nmandatory, not
voluntary, charges and did not allowthe party charged an option
not to utilize the service. 1d. The City appeal ed and the Fir st
District reversed and remanded for further proceedi ngs, hol ding,
in part:

The lack of a bright Iline [between “a

connecti on/ use fee and a speci al

assessnment”] notw thstandi ng, we hold that

t he ordi nance at issue here, if it operates

as the City has alleged, inposes utility

service f ees rat her t han speci al

assessnents.

ld. at 527 (enphasi s added).

| n addressing t he Departnent’s defense of sovereigninmunity



tothe City’s stormnvater charges, the First District continued:

We have specifically rejected the contention

"t hat sovereign i munity IS not an
appropriate consideration on the notion to
dism ss because it is an affirmative
def ense. " Charity, 698 So.2d at 907.

| nstead, we held "that failure to allege the
exi stence of an express witten contract was
properly considered on the nmotion to
dismss.” |d. at 907-08. Today, too, "we
affirm the trial court's order [on count
two], but remand the case for the court's

determ nation of whet her Appel | ant i's
entitled to further anend [its] conplaint.”
Charity, 698 So.2d at 908. Thi s
determnation wll depend on whether the
City can allege the existence of a witten
contract. VWhile "it was not error to

dismss this count[, we] think that this
count should not have been dism ssed with
prejudice ... at this stage of t he
pl eadi ngs, and that appellant should have
the opportunity to further anmend [its]
conplaint to allege proper ultimate facts if
[it] can.”
ld. at 531 (citations omtted)(enphasis added). The City never
followed up on the First District’s suggestions on how to
resurrect its action and eventually filed a voluntary di sm ssal .
I n Oct ober 2001, the City’'s Comm ssion adopted a resol ution
authorizing the issuance of revenue bonds to fund capital
i nprovenents to the City’ s stormwvater managenent utility. (V1-
4B) The City then filed a conplaint in Alachua County to

val i date those bonds pursuant to Chapter 75, Florida Statutes.

Upon an order to show cause and an anended order to show cause,



a hearing was held on the conplaint on April 25, 2002. (T1.-T2.)
The State Attorney represented the State and the Departnment
i ntervened.

The City presented its case in chief and rested on April 25,
2002. (T1. 1-164) For the nost part, the Departnment accepts the
City’'s characterization of its evidence and will not repeat that
testi mony here. However, additional facts are necessary to
clarify the City's presentation. The City notes that it | ooked
at devel oped properties to determ ne whether they used the
City’s system because the fee would be charged only to
properties that used the City’'s system (IB. 8)(V2-5, 123-124)
However, the record establishes that a parcel of comerci al
property (Rousseau Enterprises/ Anbco) |ocated at 7011 Newberry
Road i s charged and pays the fee but does not utilize the City’s
system (DOT Ex. 34, 35)(T2. 348-350)

The City also notes that its “fee is based on runoff
attributable to inpervious and sem -inpervious area on the
property” (I1B. 10), yet admts that the majority of single
fam |y residences are assigned a flat rate of one “equival ent
residential unit” (ERU) based upon an average inpervious area.
(IB. 8 The City's expert also admtted that it is nmore than a
mere majority of residential properties that nust pay the fl at

rate, when he testified that only about 10 to 20 of the 20, 000



single famly residences in the City could qualify for an on
Ssite retention credit, and then only if the | ot exceeds 10, 000
square feet and the inpervious area exceeds 50 percent of the
| ot size. (T2. 152-153)

Al t hough the ordi nance provides for a credit only for 100
percent on site retention, the record establishes that the City
applies the ordinance differently than witten and enacted, and
allows a percentage of <credit based wupon the property’'s
percentage of retention. (T2. 46) That is, if a commercia
property or one of the 10-20 residential properties on |arge
lots with 50 percent inpervious area retained on site 30 percent
of its stormwater, it would receive a 30 percent credit. (T2.
46)

At the conclusion of the City's case, the State and the
Depart nment noved for di sm ssal pursuant to Florida Rule of Civil
Procedure 1.420(b), the trial court reserved ruling, and the
Departnent began presenting its case. (Tl. 165-189) The
Departnment could not conplete the presentation of its entire
case in the tine allocated, and the trial court continued the
hearing until My 23, 2002. (T1l. 262, T2.)

After the first day of hearing, but prior to the second day,
the City anended its ordi nance, allegedly to address the State’'s

concerns raised during the hearing that the ordi nance was not



sufficiently clear to establish that the fee was only charged to
parcel s that discharged to or used the City stormwvater system by
adding the word “city” in two sections of the ordinance. (T2.
267-80) (V1-4)(T2. 273-274)(V3-13) The City also filed a notion
for leave to file a supplenental conplaint which included the
amended ordi nance. (T2. 273-274)(V1-4)(V3-13)

On that second day, w thout objection fromthe State, but
over objection of the Departnent, the trial court allowed the
City to file its supplenental conplaint and to reopen its case
in chief to introduce its anended ordi nance. (T2. 280-82) The
Department then presented the remai nder of its case, proffered
certain evidence the trial court excluded, and renewed its
motion to dismss. (T2. 267-373)

Inrebuttal tothe City' s evidence, the Departnent presented
evidence that the ordinance is invalid and evidence that the
Departnent, like the City, provides the City and the properties
| ocated therein with stornwater managenent facilities that
handl e the drainage and treatnent of stornmwater, as well as
address and i nprove water quality. (DOT Ex. 4)(T1. 207-209)(T1.
140-141) (DOT Exs. 3, 5)(A2. 120-219) The Departnent’s evidence
established that ten state roads within the City consisting of
119,435 lane mles are maintained by the Department. (DOT Ex.

4) (A2. 218) The Departnent also established that it maintains



st ormvat er managenent facilities associated with each of those
state roads. (DOT Ex. 4) The Departnment’ s stormvater managenment
facilities include drainage ditches and storm sewer pipes for
transporting stormwater, retention areas to treat stormwater and
to inprove water quality, outfall ditches to nove stornwater
away from the state roads, inlets to intake stormwater, and
catch basins to trap debris and sedinent contained 1in
stormmvater. (DOT Ex. 4)(Tl. 207-209) (A2. 218) The Departnent’s
stormvater managenent facilities provide flood control,
dr ai nage, and pollution control that benefit devel oped property
inthe City. (T1. 140-141)

The City al so uses stormsewer pipes and outfall ditches as
part of its stormnater nanagenent system and, inmportantly,
utilizes the Departnent’s stormwater facilities in mnaging
st ormvat er generated by devel oped properties within the City.
(DoTr Exs. 3, 5)(A2. 120-217, 219) In that regard, the
Departnment identified twenty different |ocations withinthe City
where the City’'s stormmater nmanagenent system discharges
stormvater into the Departnent’s stormwnvater managenment system
(DOT Exs. 3, 5)(A2. 120-217, 219) Those twenty are not the only
| ocations where the Departnment’s stormwater system accepts
stormvater fromthe City’'s stormmvater system (T1. 195)

| n managi ng stormvater falling on fee payi ng properties, the



City and the Department have an i ntegrated stornmwater managenment
system (T1. 141-142) In planning new stornmwater facilities,
the City considers and uses the Departnment’s existing stornmwater
managenent system (T1. 140) In fact, according to Enery
Swearingen, the City’'s Public Wrks Manager, the City woul d be
“virtually negligent” to ignore the presence of the Departnent’s
stormvater facilities in the City’'s managenment of stormaater
(Proffer: Swearingen!, April 9, 2002, p. 16, |. 6- 13)(Al. 33)

The Hogtown Creek basin is the | argest watershed drai nage
basin in the City and is nore than three tinmes |larger than the
City' s second | argest stream basin watershed. (T1l. 147-148) (DOT
Ex. 3, p. 1-4)(A2. 120-217) The City' s stormwater ordinance
includes Hogtown Creek as part of the City's stormnater
managenent system (DOT Ex. 1)(A2. 103-107) The Departnment has
an easenent across a small segnment in the |ower downstream
portion of Hogtown Creek; and in 1996, the Departnment perfornmed
mai nt enance in Hogtown Creek by renoving accunul ated sedi nment
fromthat easenent. (T1. 243)

The predom nate | and uses in the Hogtown Creek basin are

1 John Enery Swearingen, Jr., was, at the time of his
deposition, the City s Public Wrks Mnager, and had held that
position for the five previous years. Prior to that tine he was
the Public Works Director for 10-12 years and City Engi neer for
al nost 30 years with the City. (Deposition: April 9, 2002, p. 3-
4; April 18, 2002)(Al. 23-28)



residential and commercial. (DOT Ex. 3, p. 1-4)(A2. 120-217)
Devel opnent in the City creates sedinment which is carried in
stormvat er runoff fromthose devel oped properties. (T1l. 151-152)
The City’s consultant, CH2M Hill, evaluated water quality
problens resulting from stormvater being discharged from City
property into Hogtown Creek. (DOT Ex. 3) By its report dated
January 1992, CH2M  Hi || provided its evaluation and
recommendations to the City. (DOT Ex. 3) CH2ZMHi Il found a need
for inmproved fl ood control, an el ement of stormwvater nmanagenent,
in Hogtown Creek. (DOT Ex. 3, p. 2-4)

St ormvat er sediment i s a problemin the Hogt own Creek basin,
and to address this problem CH2M Hi Il recomrended install ation
of sedinent trapping. (T2. 148) CH2M Hi Il recomrended t hat
el even separate projects be built by the City to address the
City' s stormwnater managenent problens within the Hogtown Creek
basin. (DOT Ex. 3, p. 2-10). These projects were needed to
address water quality and flooding problenms in Hogtown Creek
resulting fromurban runoff. (DOT Ex. 3, p. 2-2, 2-13)(A2. 120-
217) The City never accepted CH2M Hill’'s report and
nei ghborhood groups objected to some of the recomended

projects. (Proffer: Pearson,? p. 64, |. 6-14)(Al. 96)

2 Stuart Pearson, at the time of his deposition, had been
enployed by the City as its Stormwater Services Manager since
1991. (Deposition: April 18, 2002, p. 3)(Al. 62)

9



The Department’s nmai ntenance easenent in Hogtown Creek is
in the Westgate Regency area of the City, where bridges for
three state roads cross Hogtown Creek within the easenent. (T1.
249-251) Anmong CH2M Hill’'s recommendati ons were a project in
t he West gat e Regency area, which included sedi nent trappi ng, and
a project in the Loblolly area which would be built upstream of
t he Departnent’s easenent in order to control sedi nent entering
the Westgate Regency area. (DOT Ex. 3, p. 2-15) However, the
Loblolly area project was never built by the City. (Proffer:
Sweari ngen, April 18, 2002, p. 41, |. 23-25; p. 42, |. 1-2) (Al
54- 55)

Wth nothing to trap sedi nent upstream the sedi nent enters
and accunulates at the Departnment’s easenent, which the
Departnment maintains. (Proffer: T2. 328-330) The Depart nent
offered to pay the City $2,000,000 to accept the mmintenance
responsibilities for
t he Departnment’s easenent in Hogtown Creek. (Proffer: Pearson,
p. 69, |. 24-70; p. 70, |. 1-6)(Al. 99-100) The City responded
by offering to accept maintenance responsibility of this small
portion of the City' s stormwvater managenent system in exchange

for a paynment by the Departnment of $6,700,000 and annual
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paynments of $305, 0003 (T2. 302)(Proffer: Pearson, p. 70, |. 11-
15) (Al. 100) Because the City refused to address the upstream
sedi ment problem in Hogtown Creek, the Department hired a
contractor for $2,200,000 to build two sedinment traps to control
sediment entering the Departnment’s Hogtown Creek easenment.
(Proffer: T2. 328-330)

The City charges stormvater fees to all devel oped properties
inthe City that contribute stormvater to the City s facilities.
(DOT Ex. 1, Sec. 27-241(b))(Al. 103-107) Although previously
denied by the City, the Departnent established that the City
al so charges stornmwater fees to a devel oped property located in
the City that contributes stormvater solely to the Departnment’s
stormvater facilities and does not contribute stormvater to the
City's facility. (T2. 348-358) The evidence also established
that the Departnment accepts stormmater originating from
properties both abutting state roads within the City and the
properties |located near those abutting properties; and
established that stormmvater fromthose properties i s managed by
t he Departnent along with the stormmater that falls on the state

roads. (T1. 141)(Proffer: T2. 331)

3 This could be construed as an adm ssion by the City that
it costs the Departnent three times nore than the Depart nent
conprehends to help the City maintain this portion of the City's
st ormnvat er managenent facilities.
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The Departnment’s proffered Exhibit A shows properties that
do not abut state roads but neverthel ess contribute stormwater
to facilities managed by the Departnent. (Proffer: T2. 331) The
dr ai nage basins on proffered Exhibit A depict numerous parcels
of devel oped property that contribute stormmvater to the
Departnent’s stormmater managenent system and pay stornmnater
fees to the City. (Proffer: T2. 331) The City' s Public Wrks
Manager estimated that at | east one block on each side of every
state road in the City contributes stormvater that i s nanaged by
the Departnent’s stormwater facilities. (Proffer: Swearingen
April 9, 2002, p. 3, |. 17-18; April 18, 2002, p. 52, |. 14-
18) (Al. 25, 58)

The City coll ected $4, 010,825 in stormwater utility fees for
the fiscal year endi ng Septenber 30, 2001. (City Ex. 2) O this
anount, over 28 percent, or $1,161,719.75, was paid by
properties adjacent to state roads. (DOT EX. 19)(A2. 234) In
addition, the Rousseau commercial property located at 7011
Newberry Road in the City pays over $950 a nmonth in City
stormvater utility fees despite the fact that the stormwater
contributed by this property is solely managed by t he Depart ment
and does not enter the City's facilities. (DOT Ex. 34, 35)(T2.
348-350) (A2. 235, 236)

The City charges stormvater fees to the Departnment for its
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properties located at 2006 NE Waldo Road and 2715 NE 39th
Avenue; which totaled $23,736.12 for the fiscal year ending
Sept enber 30, 2001. (DOT Ex. 18, State Road 24/ Wal do Road and
State Road 222/39th Avenue) (A2. 232-233) Correspondingly, the
Departnent’s costs to nmaintain the stormmvater facilities that
manage the City’'s stormnater were $46,470. 30 for the fiscal year
endi ng June 30, 2001, and $97,520.33 for the period of July 1,
2001 to April 25, 2002. (DOT Ex. 6)(A2. 219) In addition to
t hose mmi ntenance costs, the Departnment has contracted to
install sedinent traps in Hogtown Creek at a cost of $2,200, 000.
(Proffer: T2. 329)

After the presentation of all of the evidence, the trial
court made its oral ruling.4 (T2. 373-375) Thereafter, further
argunent was held between counsel for the State and for the
City, which the trial court summari zed as foll ows:

a user fee nmust be to be [sic] sonething
that the user can elect to not take the
services for which the fee is inposed. And
if the fee is assessed to the facility, the
apartnment conplex, and the fee is charged as
an adjunct to the wutility bill, to the
tenants there, how do the tenants have the

option not to incur the user fee?

(T2. 378) The trial court then concluded “Okay. 1’11 hand that

4 This ruling is attached to the Final Judgnment of
Di smi ssal dated June 7, 2002, nunc pro tunc to May 23, 2002.
(Al. 1-20) The City’'s notion for rehearing was denied on July
1, 2002. (Al1. 21-22)
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ground as Ground No. 2. Put that in the order so both of them
can be | ooked at by an appropriate court for review ” (T2. 378-

379)
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SUMVARY OF THE ARGUNMENT

The trial court properly concluded that the City’ s ordi nance
assessing a stormwater managenent fee against all devel oped
properties in the City was invalid because it was not voluntary
and did not conport with the City’s enabling statute authori zing
such fees to be assessed to the beneficiaries of the system
based upon their relative contribution to the system s need. 8§
403. 031(17), Fla. Stat. The City' s ordinance inposes a flat
rate for all residential properties wthout consideration of
their contribution to the need for a stormnvater system assessed
properties that did not use the City's system and inposed fees
upon tenants of nmulti-famly residences. The fees are not paid
by choice because the property owner has no option of not
utilizing the service and avoiding the fee, and thus the fee is

an assessnment and not a user fee. State v. City of Port Orange,

650 So. 2d 1 (Fla. 1994). The trial court’s conclusions in this
regard should be affirned.

The trial court erred in concluding that sovereign i mmunity
did not bar the City fromassessing fees agai nst the Depart ment
and that the statute could not be read to require consideration
of the vast “contribution” of stormnater managenent facilities
the Departnment makes to the City in assessing the fee against

the Department. The trial court also erred in precluding the
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adm ssi on of additional evidence establishing the extent and use

of the Departnment’s facilities.
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ARGUMENT

| . BASED UPON THE COMPETENT, SUBSTANTI AL
EVI DENCE PRESENTED, THE TRI AL COURT PROPERLY
CONCLUDED THAT THE CITY S STORMMTER
MANAGEMENT UTI LI TY FEE WAS AN | NVALI D USER
FEE.

A. Standard of Review Introduction.

This is a bond validation case in which the City attenpted
to validate a proposed bond issue to fund stormnater
i mprovenents within the City. The trial court dism ssed the
City’s action and refused to validate the bond i ssue because t he
City’ s ordinance establishing the fees that woul d be used by the
City to repay its bondhol ders was not based upon contribution to
the need for the City's stormwnater program and because the fees

were not voluntary. This Court has recently restated the scope

of review in bond validation cases in City of Wnter Springs V.

State, 776 So. 2d 255, 257 (Fla. 2001):

This Court's scope of review in bond
validation cases is |limted to the foll ow ng
i ssues: (1) whether the public body has the
authority to issue bonds; (2) whether the

pur pose of the obligation is legal; and (3)
whet her the bond i ssuance conplies with the
requi renents of the law. . . . To conply

with the requirements of the |aw, a special
assessnment funding a bond issuance nust
satisfy the follow ng two-prong test: (1)
t he property burdened by the assessnent nust
derive a special benefit from the service
provided by the assessnment; and (2) the
assessnent for the services nust be properly
apportioned anong the properties receiving
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the benefit. See Lake County v. Water Oak
Managenment  Corp., 695 So.2d 667, 668
(Fla.1997)(citing City of Boca Raton .
State, 595 So.2d 25, 30 (Fla.1992)). "[T]he
standard [of review] is the same for both
prongs; t hat IS, t he | egi slative
determ nation as to the exi stence of speci al
benefits and as to the apportionnment of the
costs of those benefits should be upheld
unless the determnation is arbitrary.”
Sarasota County v. Sarasota Church of
Christ, 667 So.2d 180, 184 (Fla.1995).

The City woul d have this Court believe that the grounds upon
which its ordi nance was declared invalid by the trial court and
t he grounds and evi dence upon which the Departnment and the State
relied in challenging the City's ordinance had been previously
“rejected by the First District Court of Appeal in City of

Gai nesville v. State, Departnent of Transportation, 778 So. 2d

519 (Fla. 1st DCA 2001).” (IB. 20) 1In reaching this m sleading
conclusion, the City ignores the operative words and the true
hol di ngs of the First District’s opinion. In sumary, the First
District held that “the ordi nance at issue here, if it operates
as the City has alleged, inposes utility service fees rather
than speci al assessnments.” | d. 527 (enphasis added).
Specifically, the court held:

VWi | e t he anended conpl ai nt all eges that the

"stormnvater fee applies to all properties

within the City using or benefitting from

the system including all buildings and

properties owned by the City and all other
governnmental entities,” it also alleges that
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the "City's ordinance does not inpose any
charge on undevel oped and unaltered | and"
and that “[d]eveloped land is charged only
to the extent that it contributes stormnater
to the stormmater utility system” Under
t hese all egations, a | andowner does have the
option to refuse stormnater managenment
services and so avoid any fees either by
refraining from developing the land or, if
the | and has been devel oped, by preventing
runoff from | eaving the property or, as the
anended conpl ai nt further al | eges, by
assuring that "stormwater runoff from the
site does not inpact stormmater wutility
services....”

The anended conplaint alleges that charges
are “‘based on the cost of providing
st or mnvat er managenent services to al
properties wthin the <city and my be
different for properties receiving different
cl asses of service.”’” . . . The City is
entitled to a chance to prove that its
ordi nance “assess[es] the <cost of the
programto the beneficiaries based on their
relative contribution to its need ...[and]
operate[s] as a typical utility which bills
services regularly, simlar to water and
wast ewater services. 8§ 403.03(17), Fla.
Stat. (2000).
* * *

The boundary between speci al assessnents and
user fees is not always clear. . . . The
lack of a bright line notw thstandi ng, we
hol d that the ordi nance at issue here, if it
operates as the City has alleged, inposes
utility service fees rather an special
assessnents.

|d. at 524-527 (enphasis added). The City' s reliance on that
opi nion for the proposition that the issues presented have been

previously decided is wong. The City ignores the irrefutable
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fact that the First District recognized that inasnmuch as the
case was before the court to review an order of dism ssal, there
was much fact finding to be done. The First District recognized
that the City had to establish that its ordinance operated as
alleged in its amended conplaint in order to prevail.

Li kewi se, the City ignores the First District’s concl usion
regarding the Departnent’s argunent that sovereign immunity
prevented the City from assessing fees against the Departnment:

On this record, which does not revea

whet her there is a witten agreenent between
DOT and the City, DOT has denonstrated no
| egal reason for failing to pay the City’s
charges if, as the City has alleged, the
City's ordinance inposes user fees. :
Absent a witten agreenment, however, a
vendor cannot sue the state for noney
damages on a contract theory. . . . Wile
the present case is an intergovernnental
di spute and the charges are authorized by
ordi nance, private entities my also be
aut horized by ordinance to furnish utility
services. In any event, the City has argued
no basis for abrogating the ordinary rule
i muni zing the state from contract suits
where the state has signed nothing. At this
st age of the proceedi ngs, however, it is not
cl ear whet her or not DOT signed an
application for utility services or
ot herwi se entered into a witten agreenent
with the City. The City has nmade no
allegation in this regard.

ld. at 530 (enphasi s added).
The case was remanded to the trial court for further

proceedi ngs on these issues. |1d. However, rather than attenpt
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to prove that which the First District said it nust in order to
prevail, the City voluntarily dism ssed its action. Later, the
City filed a conmplaint in Alachua County to validate its
proposed bond issue which would be funded by the City’'s
stormnvat er charges. |In that proceeding, fromwhich this appeal
emanates, the City had to prove that which it chose not to
attenmpt to prove in its earlier action in Leon County.

The |egal conclusions of the trial judge in the bond

val i dati on proceeding nust be supported by the conpetent,

substanti al evidence presented at trial. See, e.qg., City of

W nter Springs, 776 So. 2d at 261. Thi s Court nust reviewthe

trial court’s |l egal conclusions and determ ne whether they are

supported by the | aw and by conpetent, substantial evidence.
B. The Departnment, |ike |ocal
gover nnent s, p(ovides st or mvat er
managenment services.

The i nportance and significance of preserving and protecting
the water resources of the state were not issues below and are
not di sputed by the Departnent. |In neverthel ess espousing their
i nportance, the City cites to and quotes various provisions of
Chapters 403 and 373, Florida Statutes. (I1B. 21-22) The City
al so quotes the definition of “stormwater nanagenent systent

from Section 403.031(16), Florida Statutes, as:

a system which is designed and constructed
or inplemented to control discharges which
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are necessit at ed by rai nfall events,

i ncorporating nethods to collect, convey,

store, absorb, inhibit, treat, use, or reuse

water to prevent or reduce flooding,

overdrai nage, environnental degradation and

water pollution or otherwise affect the

gquantity and quality of discharges fromthe

system

However, the City ignores the undisputed fact and the
undi sputed evidence in this case that this definition also
descri bes the Departnent’s stornwater managenent activities both
within the City and throughout the state. The City is not the
only party to this action with duties and responsibilities for,
as well as the expense of, stormwater nmanagenent or owning and
mai ntaining a large and vi abl e stormvat er managenent system
St ormvat er managenent activities include flood control,

dr ai nage, and pollution control and benefits devel oped property
in the City. (T1. 140-141) The Departnment’s stornwater
managenent facilities include drainage ditches and storm sewer
pi pes for transporting stormwater, retention areas to treat
stormvat er and inprove water quality, outfall ditches to nove
stormvater away from the state roads, inlets to intake
stormnvater, and catch basins to trap debris and sediment in

stormvater. (DOT Ex. 4)(T1l. 207-209)(A2. 218)

The City and the Departnent have an integrated stormnater

managenent system (T1. 141-142) Jim Scholl, the City s expert
in stormvater nmanagenent, admtted that the Departnment’s
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facilities are just as wuseful as the City's for draining
stormvater. (T1. 143) In planning new stornmwater facilities,
the City considers and uses the Departnment’s existing stornmwater
managenent system (T1. 140, 143) |In fact, the City “would be
virtually negligent” to ignore the presence and use of the
Departnent’s stormmvater facilities in the City s managenent of
stormvater. (Proffer: Swearingen, April 9, 2002, p. 16, |. 6-
13) (A1. 33)

It is both short sighted and disingenuous for the City to
turn a blind eye to the Departnent’s stormwater facilities and
the wunrefuted evidence that wthout the support of the
Departnent’s facilities, the City' s stornmwater managenment

program coul d not function.

C. Local governnent s are
aut horized to fund stornmwater, but
stormmvater utility charges are not

anong t he mandat ory char ges
authorized by Section 180.02,
Fl orida Statutes.

It is not disputed that Section 403.0893, Florida Statutes,
provides for three ©potenti al funding sources for the
construction, oper ati on, and mai ntenance of st or mvat er
managenent systenms. However, upon analysis, it is evident that
the City’'s program fails to satisfy any of these funding
mechani sms and further fails to nmeet the statutory definition of

a stormwater program which is specifically authorized to be
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funded by:

assessing the cost of the program to the

beneficiaries based on their relative

contribution to its need. It is operated as

a typical utility which bills services

regu!arly, simlar to water and wastewater

servi ces.
8 403.031(17), Fla. Stat. (enphasis added). First, the nere
fact that a stornmwater utility is “operated as a typical utility
which bills services regularly, simlar to water and wastewat er
services” does not nmke stormmater a valid nmandatory utility
sinply because it appears on a utility bill. [If stormvater fees
were intended to be mandatory, the |egislature would have
included themin Chapter 180, Florida Statutes, and woul d not
have provided for them separately in Chapter 403, Florida
St at ut es.

Second, the evidence established that the cost of the City’'s
program is not assessed to the beneficiaries based on the
beneficiaries’ relative contribution to the denmand placed on the
system Rather, the City' s ordinance is cast in mandatory terns
and contenplates a fee from all devel oped properties in the
City. The ordinance i nposes and collects fees based upon a fl at
rate from residential custonmers, collects fees from devel oped
properties that do not utilize the City's system and fails to
consider or provide a fee offset for the “contribution” nmade by

t he Department’s stormmvat er managenent facilities, wi thout which
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the City’'s facilities could not fully operate. (Tl. 76-86; T2.
314-320; T1. 140-143)(Al. 33) The City’'s fee is not voluntary
because the service cannot be declined and because, as the
undi sput ed evi dence established, only 10 to 20 of the nore than
20, 000 residential properties inthe City could avoid paying the
fee because the average property owner cannot qualify for a
credit and only one residential devel opnent has qualified for a
credit. (T1. 85, 152)

I n support of its ordinance, the City, for the first tine,
relies on the provision in Section 403.0891(16), Florida
Statutes, that authorizes the Departnment of Environnental
Protection and the Departnment of Community Affairs to devel op a
nodel stormwat er management program for |ocal governments that
contains “dedicated funding options, including a stormnater
utility fee systembased upon an equitable unit cost approach.”
However, it was never argued below that such a nodel program
exists or that the City adopted such a program and no evi dence
of such was introduced bel ow. Mreover, the phrase “equitable
unit cost” is not defined in the statute or by case | aw, and the
City did not allege, nor did it prove, what “equitable unit
cost” nmeans or that its ordinance was enacted i n accordance with
such a nodel program using an “equitable unit cost approach.”

As such, the City should not be able to raise this defense
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to its ordinance for the first time on appeal. See Keech v.
Yousef, 815 So. 2d 718, 719-720 (Fla. 5th DCA 2002) (appell ate
court will not consider an issue raised for the first tinme on
appeal ). I f, however, the “equitable unit cost” does and can
apply to this case, under any plain nmeaning given to the term
“equitable,” the City' s programis not, and further proceedi ngs
would be required to establish that which the City herein
all eges for the first tine.

D. The City failed to refute the

evidence establishing that its

stormmvater utility charge is not a

val id user fee.

The trial court correctly determned that the City had

failed to rebut the evidence offered by the Departnment and the
State that its ordinance was not a valid user fee and properly

declined to validate the City' s proposed bond issue that relied

upon the City' s revenues generated by the ordi nance.
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1. The City's fee is not charged
only to users of the City’'s

system I's not based on users’
relative contributions to the need
for the system and is not
vol untary.

The City begins this portion of its argunent by citing City

of New Snyrna Beach v. Board of Trustees of the |nternal

| nprovenent Trust Fund, 543 So. 2d 824 (Fla. 5th DCA 1989), and

City of Jacksonville v. Jacksonville Maritine Ass’'n, Inc., 492

So. 2d 770 (Fla. 1st DCA 1986), for the proposition that courts
have “routinely | ooked at the relationship of the anount of the
charge to the cost of providing the service in determ ning
whet her the charge is a fee, and have upheld fees that are
commensurate with the service provided or costs incurred.” (1B
24) \Vhile this may be true under certain circunstances, it is
not true in this instance, and the cited cases are not rel evant

to the issue deci ded bel ow.

For instance, in City of New Snyrna Beach, the city's toll
for vehicles to access the beach under Chapter 161, Florida
Statutes, was held to be valid and the city' s use of revenue

generated was proper. City of New Snyrna Beach, 543 So. 2d 824.

Conversely, in City of Jacksonville, the court concluded that a

city ordinance i nposing a “user fee” on certain vessels anchored
in the St. Johns River was found to be an unauthorized tax and

therefore illegal and void. City of Jacksonville, 492 So. 2d at
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772. Nei t her of these cases addresses or is relevant to a
Chapter 403, Florida Statutes, stormwvater fee.

The City clains that the three classes of stormater
custoners (single famly residential, multi-famly residential,
and non-residential) are sufficient and different enough to
support a valid fee “because each class contributes different
amounts of stormmvater to the City's system” (IB. 24-25) This
claimis not supported by the record. The record established
that single famly and nmulti-famly residences are charged a
flat rate because the cost of determ ning and assessing the
i npervious area of those properties was deened too high,
conpared to any increase in fees that coul d be generated by such
i ndi vidual determnations. (T1. 120) The fee charged to
devel oped properties within the City does not take into account
their proportional use of the stormwvater system as the City
claims. Specifically, the City's public works director adnmtted
that a residential property with 1,500 square feet of inpervious
area on a one quarter acre lot is charged the sane $6 fee as the
residential property with 20,000 square feet of inpervious area
on a two acre lot. (T1. 78-83)

The City also ignores the record evidence that those who do
not contribute to the City' s systemare charged and pay the fee.

(IB. 25) The City did not dispute the Departnment’s evidence of

28



a commercial property that is charged the fee but uses only the

Departnment’s system (T2. 348-358)(T1. 141)(Proffer: T2. 331)

a. The City’'s fee is not based
upon the cost of the program
assessed to the  Dbeneficiaries
based on t heir relative
contribution to its need.

The City proclains that “[t]he law in regard to wastewat er
fees, solid waste fees and, indeed, stormwnater fees, abounds
with examples of flat rates, estimtes and averages being found
as an appropriate nmethod to set fees.” (IB. 26) The City is
correct only as its statement pertains to charges other than
stormwvater fees, which is confirmed by a sinple review of the
authorities cited by the City. None of the cases cited by the
City addresses a stornwater utility fee authorized by Chapter
403, Florida Statutes. The Florida cases cited by the City
relate to mandatory services and mandatory fees under the
authority of Chapter 180, Florida Statutes, or older, simlar,
repealed provisions of Chapter 163 (general powers of
muni ci palities) and Chapter 184 (nunicipal sewer financing),
Florida Statutes. This significant distinction is ignored by
the City and defeats its argunent that flat rates, estinmates,

and averages abound in the area of stormnater fees.

The services provided in the nore recent cases cited by the
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City are anong those services for which nmunicipalities can
require all persons or corporations living or doing business
within a specified area to connect and pay under Section
180.02(3), Florida Statutes. The managenent of stormwater is
not anong those services for which connection and fees can be
mandat ory under Chapter 180, Florida Statutes; the City’'s
authority for its stornwater management fee is derived from
Chapter 403, Florida Statutes, not Chapter 180, Florida

St at ut es.

For example, the City relies on State v. City of M am
Springs, 245 So. 2d 80 (Fla. 1971), in which this Court affirned
a bond validation based upon the inposition of a flat rate for
sewer services and a flat $2 per thousand gall ons of water used.
The City of Mam Spring s authority in that case cane from now
repeal ed Chapter 184, Florida Statutes, and neither that
statutory authority nor the case is relevant to the resol ution
of the issues in this case. 1d.

McDonald, an Illinois case cited by the City, is simlarly
irrel evant because it addresses the constitutionality of an
ordi nance establishing rates for a nunicipal sewer system

McDonald Mobile Hones, Inc. v. Village of Swansea, 371 N E. 2d

1155 (1Il1. App. 5th 1977). Neither the case itself nor the City

reveal s any correl ati on between the City’'s ordi nance and Fl ori da
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law in the instant case and the Illinois constitution and the

Village of Swansea’s ordinance in McDonald. 1d. In simlarly

relying on other cases, the City again fails to provide this
Court with any analysis of the case or its relevance to the
instant case; fails to provide any facts regarding the type of
service offered, the statutory structure wunder which the
services were authorized, the cal cul ati on nmet hodol ogy utili zed,
or any analogy to the instant case; and nmerely quotes an out of
context phrase which is offered as proof of the trial court’s

error. Honme Builders Ass’'n of Utah v. City of Anerican Fork,

973 P.2d 425, 429 (Utah 1999); MGath v. City of Manchester

398 A .2d 842 (N.H 1979); Watergate |11 Apartnents v. Buffalo

Sewer Auth., 385 N. E. 2d 560 (N.Y. App. 1978). It is of no help

to this Court’s analysis and of no consequence to the resol ution
of the issues in this case that the various courts in the cases
cited by the City my have nmade a statenent about sonme
unidentified service under sonme unknown statutory schene.
According to the City, because a New Hanpshire court in McG ath,
398 A.2d at 845, said “[t]he fact that absolute nathemati cal
equality is not achieved does not render the systeminvalid;”

and a New York court said in Watergate |Il, 385 N. E.2d at 564,

t hat “exact congruence between the cost of the services provided

and the rates charged . . . is not required,” this Court should
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reverse the findings and conclusions of the trial court in this
case. Surely, much nore is required for such cases to establish
bi ndi ng precedent or to be persuasive enough for this Court to
overturn the findings of fact and conclusions of the trial court
in this case.

The m ssing details reveal that in McGath, the City of
Manchest er successfully defended a challenge to its sewer rental
fee. MGath, 398 A 2d at 845. On review, the court concl uded
that a sewer rental fee “need only bear a rational relationship
to the espoused or court-supplied purpose” and upheld the
master’s findings that the City's different service charges were
not unreasonable or inequitable. Id. (citation omtted).
McG ath is easily distinguishable because the statute in this
case authorizes a stormwvater fee only where it is assessed to
the beneficiaries of the system based upon their relative
contribution to its need, not because there may be sone
“rational rel ati onship” between the City's fee and its
under |l ying purpose. |If McGath has any rel evance to the instant
case, it supports the proposition that a trial court’s findings
of fact regarding utility fees that are supported by conpetent,
substanti al evidence shoul d not be disturbed on appeal.

Watergate Il is even |less on point than McGrath. There, a

redevel opment conpany challenged “sewer rents” because they

32



violated the city’s tax linmtation agreement with Watergate 11

Watergate 11, 385 N. E 2d at 826. The court concluded that the

sewer rents did not violate the parties’ agreenent and that the
| egislature’s addition of a “flexible standard ‘any other
equi tabl e basis’ constitutes a | ogical response . . . [a]nd the
di sputed basis chosen by the [sewer] authority as a criterion
for apportioning sewer rents seens a reasonable exercise of its
power.” 1d. Florida' s |legislature provided no such flexibility
to the City, nor did it authorize a fee based upon sone
unidentified equitable basis the City could devise for its
stormvater fee in this case. The City was authorized by the
| egislature to charge only for the cost of its stormnater
programand to assess that cost only to the “beneficiaries based
on their relative contribution to its need.” 8 403.031(17),
Fla. Stat. The City' s stormwvater fee is not a voluntary user
fee and does not conport with its statutory authority.

The legislature has not authorized the inposition of
mandatory stormwater fees, as it did with other public works
servi ces under Chapter 180, Florida Statutes. Thus, while the
City argues that the | egislature envisioned a stormvater utility
bei ng set up “akin to a water or wastewater utility,” (IB. 28-
29) any simlarity is only to the fact that the | egislature said

that a stormmater wutility is “to be operated as a typical
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utility, which bills services regularly, simlar to water and
wast ewat er . ” 8403. 031(17), Fla. Stat. Simlarity, the
regularity or manner of billing for services cannot convert the
City’s stormmater fee into a water or wastewater fee because
stormmvater is not a utility authorized by Chapter 180, Florida
Statutes, which can be mandatorily inposed upon all residents.
The cost of a stormmater program nust be assessed to the
system s beneficiaries “based on their relative contribution to
its need.” 8§ 403.031(17), Fla. Stat.

Citing City of Gainesville, 778 So. 2d 519, the City argues

t hat stormmater runoff cannot feasibly be netered and that the
ERU as a nmeasurenment of wuse is used by “the mjority of
stormvater wutilities in the country and have been upheld by
courts in other states.” (IB. 29) However, use of the ERU is
not the problem The City’'s failure to adjust the ERU based
upon the beneficiaries’ relative contribution of stormmvater to
the need for the programas required by the statute is the first
pr obl em The City's failure to enact a voluntary fee is the
second probl em

In claimng that it cannot neasure stormwvater, the City
ignores the undisputed evidence that the City does neasure
impervious area as a nmethod to calculate the relative

contribution of stornwater to the systemto assess an i ndi vi dual

34



stormmvater fee for each nonresidential property. The City
simlarly ignores the fact that other cities, such as the City
of Port St. Lucie, Florida, and the City of Durham North
Carolina, have successfully established fee structures using
ERUs based upon the amount of stormmater generated by the

property. Atlantic Gulf Communities Corp. v. City of Port St.

Lucie, 764 So. 2d 14 (Fla. 4th DCA 1999); Smith Chapel Bapti st

Church v. City of Durham 517 S.E.2d 874 (N. C. 1999).

In Atlantic Gulf, the City of Port St. Lucie inposed a

stormwvater fee utilizing the ERU as its basic billing unit.

Atlantic Gulf, 764 So. 2d at 15. Port St. Lucie determ ned that

“the typical residential lot had 11,745 square feet of total
area and that the typical hone on such | ot has 2,290 square feet
of inpervious surface area;” this typical home and |ot was
designated as the ERU in the city. | d. However, neither the
anal ysis nor Port St. Lucie s fee structure ended there. Por t
St. Lucie determ ned that the

nunber of ERU s [sic] to be assigned to a

particul ar | ot was based upon the amount of

st ormnvat er runoff potential assigned to that

parcel . For exanple, if a lot generated

tw ce the anobunt of stormwater runoff as did

an ERU, that parcel would be assigned 2

ERU s [sic].
ld. at 16. Port St. Lucie assigned ERUs in proportion to the

amount of runoff generated - not a flat ERU for lots wth
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i npervious areas ranging from 1,500 square feet to as much as
20, 000 square feet. (T1l. 80-84) The opinion does not reveal if
the charge is a voluntary user fee or an assessnent, or if it
applied to state properties. However, even additional
categories cannot transformthe City's fee into a fee that is
voluntary and it is not voluntary, it is an assessnment and

cannot be charged agai nst Departnent properties. Port Orange,

650 So. 2d 1. However, even if the City's fee is voluntary it
is not automatically chargeabl e agai nst Departnment properties.
See |ssue V. B. bel ow.

The City of Durham perforned a simlar analysis with a

somewhat simlar result. Smth Chapel, 517 S.E.2d at 882.

There, an ordi nance was enacted pursuant to which all devel oped
land in the city would be subject to a stornwater service
char ge. Id. The charges were conputed at one rate for
residential units with | ess than 2,000 square feet of inpervious
surface and another rate for residential units with 2,000 square
feet or nore of inpervious surface. 1d. The city also provided
t hat other residential and nonresidential |and would be charged
$3.25 for each ERU. Id. Al t hough the City of Durhams
ordi nance was declared invalid because it exceed the city's
| egislative authority, the court approved the rate schene

enacted by the city. 1d. 1In contrast to the instant case, the
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City of Durham at | east created three categories of residenti al
units.

The City's offer of Teter v. Clark County, 704 P. 2d 1171

(Wash. 1985), and Twietneyer v. City of Hanpton, 497 S.E.2d 858

(va. 1998), to support its position, suffers from the sane
infirmties: no analysis, no facts, and no conparison of the
rel evant statutory or fee simlarities or dissimlarities. (IB

29) The m ssing facts reveal that the ordinance in Teter
authorized a different systemwith fee authority different from
the instant case; the Teter “sewer systeni included storm and
surface water sewers; and the authority given in Teter
anmbi guously all owed the county to establish “rates and charges”
for the use of the system Teter, 704 P.2d at 1175. I n
concluding that the ordinance was valid, the court relied
heavily on the county’s general police powers, concluding that
the subject charges were “constitutionally valid under the
police power.” |d. at 1177-1178. Police power authority is not
an i ssue and was not raised as a defense to the challenge to the
City's ordinance in the instant case.

In addition, the challengers in Teter did not prevail

because they “failed to show that the County acted arbitrarily
in determning its rate schedule.” 1d. at 1179. In the instant

case, it was not the burden of the Departnent or the State to
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establish that the City acted arbitrarily and, inportantly,
there was no failure of proof. The trial court found and
concluded that the City’'s ordinance is not voluntary and does
not conply with the relevant statutory authority and those
findings are supported by conpetent, substantial evidence and

t he | aw
b. The City’s use of flat rates
for stormvater utility fees is not
authorized and it is not a valid,
wi del y accept ed practice for
i nposi ng stormwvat er fees.

Once again, the City argues that its flat rate fee for
residential properties is valid because it is a w dely accepted
practice for collecting for garbage, solid waste disposal, and
wast ewater services. (IB. 29-33) As detailed above, the
di stinctions between the cases relied upon by the City and this
case support the result reached by the trial court, not the
result advocated by the City. Those Florida cases relied upon
by the City uphold flat rates for services authorized by Chapter
180, Florida Statutes, not services authorized by Section
403.031(17), Florida Statutes. Those out of state cases relied
upon by the City simlarly address other types of utilities and
varying types of ordinances that are governed by different

aut horizing statutes, different interpretations, and different

burdens of proof.

38



The City proclains that if measurenent is “infeasible” or
“t he cost of such nmeasurenment renders it practically infeasible”
a flat stormmater rate is acceptable. (IB. 29) There is no
authority to support that statement and the City’'s own experts
offered no testinony of infeasibility when they explained how
each nonresidenti al property was individually assessed,
i ndi vi dual cal cul ati ons were made to determ ne i npervious area,
and each property’s fee was determ ned accordingly. (T1l. 44-46,
120) Only a statistical analysis was perfornmed for residential
properties, but not because the requisite cal cul ati ons coul d not
be perfornmed. Rather, the City’'s expert testified that
residential properties were not individually analyzed because
t he cost of maki ng such determ nations was too high conpared to
any potential increase in fees that m ght result fromindivi dual
det erm nations of inpervious area. (T1. 120)

The ability to individually determ ne inpervious area of
non-resi denti al properties was acknow edged and in fact
performed by the City. Moreover, an inability excuse does not
cure the City's failures, nor does it validate the City's
efforts or its ordinance. First, the City failed to establish
that the alleged cost of conpliance with the statute could be
considered a factor in determ ning each beneficiary s “relative

contribution” to the need for the stormwvater managenent system
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or in deciding how to assess and collect for stormnater
managenment. Not only did the City fail to establish that cost
of conpliance could be a factor in choosing a methodol ogy for
assessing fees, but the City also failed to offer any evidence
to support its claimto this Court that the cost of conpliance
is prohibitive or “infeasible.”

The cases offered by the City as authority for this position

and to establish error by the trial court are City of New Snyrna

Beach v. Fish, 384 So. 2d 1272 (Fla. 1980); Stone v. Town of

Mexi co Beach, 348 So. 2d 40 (Fla. 1st DCA 1977); and Kootena

County Property Ass’n v. Kootenai County, 769 P. 2d 553 (Ildaho

1989). Once again, the <cases relied wupon are easily
di stingui shable from the facts and the |aw applicable to the
instant case; distinctions the City ignores.

In Fish, as in all other cases cited by the City, the fee
charged is a flat rate for a Chapter 180, Florida Statutes,
service - garbage and trash renoval. Fish, 384 So. 2d at 1274
(relying on Section 180.13(2), Florida Statutes (1977)). I n
Stone, as in Fish, the issue was garbage service for which the
ordi nance required paynent whether the service was used or not.
The First District did not directly cite to Chapter 180, Florida
Statutes, in its opinion. However, the fee <charged was

undoubt edly a Chapter 180 fee as evidenced both by the facts of
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the case and the court’s reliance on State v. City of M am

Springs, 245 So. 2d 80 (Fla. 1971), which construed Section
184.09(3), Florida Statutes (1971), in reaching its concl usion
that the fee was valid. Stone, 348 So. 2d at 42.

Kootenai is simlarly inapplicable because it also deals
with a solid waste fee, and upholds the fee based upon
interpretation of |egislative police powers requiring citizens
to accept certain services and fees. Kootenai, 769 P.2d at 555-
556. Li ke Kootenai itself, none of the cases relied upon by the
Koot enai court address stormwvater fee charges or statutory
| anguage simlar to Section 403.031(17), Florida Statutes. 1d.
at 556.

Rel yi ng on | anguage from Kootenai, the City argues that to
pai nstakingly nonitor and determ ne each property’'s use or
st or myvat er contribution would result in users payi ng
substantially nore to cover the additional salaries of nonitors.
(IB. 31); lLd. at 555, Nei t her the Departnent nor the State
argued that exact nmeasurenment and continual nonitoring are
necessary to a valid stormmvater fee. The City proclains “the
cost of exactitude would be prohibitive” but, as detail ed above,
there is no evidence in the record to support that claim (IB.
31) As previously noted, what the City' s consultant said at

trial was that the cost of determning and assessing the
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i npervious area of residential properties was deened too high
conpared to any potential increase in fees which m ght result
from such individual determnations. (T1. 120) Section
403.031(17), Florida Statutes, requires an assessnent based on
relative contribution, not that the ultinate revenue to the City
remai ns the sanme under any nethodol ogy used.
The issue presented to the trial court was not whether the
City charged a reasonable fee for stormwvater managenent. The
i ssue presented was whether the City’'s ordi nance conplied with
Section 403.031(17), Florida Statutes. The Departnent and the
State proved and the trial court properly concluded that it did
not .
In this portion of its argunment, unlike prior argunents,
the City cites two out of state cases that actually address

stormwvater fees. Smith Chapel, 517 S.E. 2d 874 (N.C. 1999); Long

Run Baptist Ass’'n v. Louisville & Jefferson County Metro. Sewer

Dist., 775 S.W2d 520 (Ky. Ct. App. 1989). (IB. 32) However,
neit her case supports the City's position or establishes error
in the trial court’s findings or conclusions. As addressed
above, the City of Durham overcane Smth Chapel’'s challenge in
part because the city had two classes of rates for residential

properties. Smith Chapel, 517 S.E. 2d at 882. In Long Run

Baptist, the service charge to fund a storm drai nage programwas
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determ ned not to be a tax and was uphel d because the Kentucky
| egi sl ature authorized the fee to be collected fromall property

“served by the facilities of the district.” Long Run Bapti st,

775 S.W2d at 522. Based upon the statutory authority given the

sewer district, the court concluded the systemof classification

was “founded upon a natural and reasonable basis, with a | ogi cal

relation to the purposes and objectives of the authority granted
.7 Ld. at 5283.

Here, the City's statutory authority is not so broad. The
Florida I|egislature has conferred no authority to | ocal
governnments to charge a fee to all properties nerely “served” by
their stormmater facilities. The City is authorized to assess
fees against those properties benefitting from the stornmwater
program “based upon their relative contribution to its need.”

8403.031(17), Fla. Stat. The Long Run Baptist standard of

reasonabl e basis and logical relation is not the standard by
which the trial court properly judged the City’'s ordi nance in
this case, nor is it the standard by which this Court is to

review the trial court’s findings and concl usi ons.

c. The City cannot raise for the
first tinme on appeal that the
establishment of a rate and rate
structure is anong the City’'s
| egi sl ative functions.

For the first time in this proceeding, the City argues that
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“the establishment of a rate structure and utility rates is a
| egislative function, delegated to a |ocal governnment’s
governing board.” (IB. 33) Simlarly, it was not argued bel ow
that “[i1]t is within the sound discretion of the |egislative
body to deternine whether a flat rate for residences is proper
or whether it is the tenant of an apartnment or the owner who
pays for the service.” (I1B. 34) Al t hough in its notion for

rehearing or clarification, the City cited City of Riviera Beach

v. Martinique 2 Omers Ass’n, 596 So. 2d 1164 (Fla. 4th DCA

1992), for the proposition that nunicipalities have |atitude in
establishing utility rates, the City did not argue bel ow that

its ordinance is valid because of sone unidentified inherent

| atitude or discretion. It is well settled that
an appellate court wll not consider an
i ssue that has been raised for the first
time on appeal. Farinas v. State, 569 So. 2d

425, 429 (Fla.1990).
Keech, 815 So. 2d at 718 (citations omtted). This portion of
the City's brief should be stricken for failure to adhere to
this principle.

W t hout waiver of its position that the City' s argunent in
this regard was not raised below and cannot be raised for the
first time on appeal, the Departnment notes that cases offered by
the City to support its proposition, once again, do not address
stormvat er managenent fees established pursuant to Section
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403. 031, Florida Statutes. Martinique 2 is a challenge to the
City of Riviera Beach's solid waste rempval charge, which is
mandat ory under Section 180.02(3), Florida Statutes. The Fifth
District concluded that once authorized to | evy the charge, it
was left up to “legislative judgnment for the city” to establish
what was “just and equitable” under Section 180.13(2), Florida

Statutes. Martinique 2, 596 So. 2d at 1165. The authority to

exercise its judgnent and establish a “fair and equitable”
st ormvat er managenent charge does not govern the City or its
stormvat er fee under Section 403.031(17), Florida Statutes, in
this case. The Departnent and the State established that the
City's ordinance did not conport with its enabling statute and
was not voluntary and the trial court properly found the
ordi nance to be invalid.

2. The City’'s fee is not
voluntary and the City charges and
collects the fee when there is no
use of its system

The City's stormvater fee is not voluntary. |In Port Orange,

this Court addressed a city ordi nance creating a transportation
utility and inposing a transportation utility fee relating to

the use of city roads. Port Orange, 650 So. 2d 1. The fee was

to be based upon the esti mated anmount of usage of |ocal roads by
owners and occupiers of devel oped properties within the city.
ld. at 2. Port Orange then authorized the i ssuance of bonds to

45



construct, renovate, and expand certain city transportation
facilities, which were to be funded by a pledge of the
transportation utility fees. Ild. at 3. The circuit court
determned the fee to be a valid user fee which the city was
authorized to i ssue and to col |l ect under its rnunicipal home rule
powers, and the state appealed. 1d.

I n di stinguishing between Port Orange’s tax and valid user
fees, this Court opined:

User fees are charges based upon the
proprietary right of the governing body
permtting the use of the instrunentality
i nvol ved. Such fees share common traits
t hat distinguish themfromtaxes: they are
charged in exchange for a particular
governnmental service which benefits the
party paying the fee in a manner not shared
by other menmbers of society, National Cable
Tel evision Assn. v. United States, 415 U. S.
336, 341, 94 S.Ct. 1146, 1149, 39 L. Ed.2ad
370 (1974); and they are paid by choice, in
that the party paying the fee has the option
of not wutilizing the governnental service
and thereby avoi ding the charge.

ld. (enphasis added)(citations omtted) This Court continued:

Thus, the inpact fee in Contractors and
Bui |l ders Association v. City of Dunedin was
a valid user fee because it involved a
voluntary choice to connect into an existing

instrunentality of the rmunicipality. The
Port Orange fee, unlike Dunedin s inpact
fee, is a mandatory charge inposed upon

t hose whose only choice is owning devel oped
property wthin the boundaries of the
muni ci pality.

The circuit court cites to storm water
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utility fees as being analogous to the
transportation utility fee. However,
stormwater utility fees are expressly
authorized by section 403.031, Fl ori da
St at ut es (1993). Simlarly, vari ous
muni ci pal public works and charges for their
use are authorized by chapter 180, Florida
Statutes (1993). However, the City’'s
transportation utility fee is not authorized
by chapter 180, Florida Statutes.
|d. at 4(enphasis added).

Li ke the Port Orange tax, which was invalid because it did
not fall wthin the city’'s hone rule powers, the City’'s
stormvater fee in this case is invalid because it does not fall
within its statutory authority and it is not voluntary. Li ke
the Port Orange fee, the City's stormnater fee “is a mandatory
charge i nposed upon those whose only choice is owni ng devel oped
property within the boundaries of the nunicipality.” |ld. The
City’s answer to the challenge that property owners have no
choice but to pay its fees is that: they can nove out of the
City, they can leave their property undevel oped, or they can
redevel op their property to provide for 100 percent onsite
retention.

The City also clainms that a property owner does not pay the
City’'s fee if the owner does not use “the City's service”
because it retains 100 percent of the property’s stormnater or
because runoff from the property “does not drain through the

City's stormmvater managenent system”™ (1B. 35) The term the
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“City’s stormwater managenent systemi is not defined in the
ordi nance and the ordinance on its face does not support the
City's interpretation that the City’'s system neans “city owned
systeni and not all stormwater facilities as defined in the
ordi nance. However, as established below, the City s “systent
does not and cannot operate wi thout the Departnent’s “system’”
(T1. 140-143, 145, 147, 237) The only way for the City to
operate a viable stormmvater systemis to include and use the
Departnent’s facilities, which the City admts it does. (T1.
140-142) (Proffer: Sweari ngen, April 9, 2002, p. 16, |. 6-
13) (Al. 33) Moreover, as noted above, the Newberry Road
property does not use the City's systemor the City's service
but pays the City’'s fee. (T2. 314-320)

The City argues that the ordinance neets the Port Orange

“voluntary” test because the City provided evidence that one
apartnment conplex inthe City does not use the City’'s systemand
t herefore does not pay the fee. (T1l. 125) However, the choice
faced by single famly residents and the tenants of all other
multi-famly residences is to pay or nove out of the City.

Confronted with this Hobson’ s choi ce, ® tenants and owners pay t he

> An apparent freedom of choice with no real alternative.
Coi ned after “Thomas Hobson (died 1631), English |iverymn, who
required his customers to take the next avail abl e horse rather
than give them a choice.” Anderson v. Highlands Beach Dev.
Corp., 447 So. 2d 1045, 1046 (Fla. 4th DCA 1984).
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fee. The City argues that it would be futile to inpose the
stormwvater fee on the property owner instead of the tenants,
because doing so would not make the fee any nore or |ess
voluntary as the property owner would sinply pass the fee to the
tenant. The tenant, the City proclaims, is “the ultimte user

of the stornmwater service.” (IB. 36 n.4) The City is wong, the

t enant does not “use” the stormmater system and the tenant is
not “benefitted” by the service. The owner “uses” the systemto
drai n stormwvat er generated by the inpervious areas of his or her
property, not from the tenant’s property. It is the property
t hat benefits from the system and the owner, not the tenant,
owns the property.

The evidence established that the ordinance is cast in
mandatory ternms and contenpl ates the inposition of stormvater
fees on all devel oped property in the City. The City’s “choice”
to overcone the mandatory operation of its ordinance is illusory
because, as the City admts, only one property has qualified for
the all eged “credit.” (T1l. 125) Property owners nust either pay
the fee, pay to have the property redeveloped to retain all
stormwater runoff on site, or nove. There is no voluntary
stormvater fee as authorized by Section 403.0893, Florida

St at ut es.

Once again, cases relied upon by the City inthis regard are
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di stingui shabl e because t hey i nvol ve mandat ory hookup fees under
Chapter 180, Florida Statutes, and do not involve stormnater
fees that are to be assessed to the beneficiaries of a
st or mnvat er program based upon their contribution to its need as
aut hori zed by Section 403.031(17), Florida Statutes. In both

Contractors & Builders Ass’'n of Pinellas County v. City of

Dunedin, 329 So. 2d 314 (Fla. 1976), and Keys Citizens for

Responsible Gov't, Inc. v. Florida Keys Aqueduct Auth., 795 So.

2d 940 (Fla. 2001), this Court affirmed mandatory sewer
connection charges. There is no mandatory connecti on authority
or mandatory fee authority in this case.

The City's characterization of recent challenges to bonds
supported by utility fees as evidence of this Court’s having
“called into question” the voluntary nature of the fee in Port
Orange underscores the City’'s msreading of this Court’s
opinions as well as the City’'s msapprehension of its own

authority to inpose stornmwater fees. (IB. 37) Port Orange is

the controlling authority on the requirenments for a charge to be
a valid user fee. The trial court properly concluded that the
City' s charge was not a valid user fee because the provisions of
the City’'s stormnater ordi nance and the charges it inposes are
mandat ory and the party paying the fee is not benefitted in a

manner not shared by other menbers of society. Moireover, this
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Court’s passing reference to Section 403.031(17), Florida

Statutes, in a footnote in Pinellas County v. State, 776 So. 2d

262 (Fla. 2001), does not change the undeni able fact that the
fee in that case was not a Section 403.031, Florida Statutes,
stormvat er managenent fee, and that the case is therefore
i napplicable to the resolution of the issue in this case. (IB.
37)

3. Whet her t he City used

stormwater fees for stornmwater

pur poses was not an issue bel ow

The fact that the City’'s stornmwater fees are used for

st or mvat er purposes cannot convert an invalid fee into a valid
fee. Neither the State nor the Departnment argued bel ow that the
City's fee was invalid because the revenue it generated was used
for general revenue purposes and the trial court did not find
the City’s ordinance to be invalid because its fees were used
for such purposes. Therefore, the City' s argunent that its fee
is not a tax because “[a] characteristic of a tax is that it is

i nposed for general revenue raising purposes,” is m splaced and

has no bearing on this appeal or its outconme. (IB. 38-40)

4. The lack of lien capability
does not validate the City’'s
ordi nance or its fee.
The City' s argunent appears to be that because Ilien

capability is an attribute of a tax or a special assessnent and
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not an attribute of a user fee, and there is no such lien
capability in the City s ordinance, the City s charge nust be a
valid fee and not a tax or a special assessnment. (IB. 40-41)
This circul ar reasoni ng does not cure the defects in the City’'s
ordi nance, nor does it transform an invalid ordinance into a
valid ordi nance or an assessnent into a user fee. Contrary to
the City's position otherwi se, Florida courts have not wi dely
considered the ability to place a lien on property for unpaid
fees to be a pivotal factor in deternm ning whether a charge is
a user fee, a special assessnent, or a tax. (IB. 40)

Contractors & Builders’ Association, 329 So. 2d at 319, the only

authority cited by the City for this proposition barely nmentions
alienand its passing reference to Section 403.031(17), Florida
Statutes, in a footnote, has no precedential value to the
outcome in this case.

On the other hand, it is no nere oversight that this Court

in Port Orange did not include lien capability in identifying

the common traits of user fees that distinguish themfromtaxes:

they are charged in exchange for a
particul ar gover nnment al service whi ch
benefits the party paying the fee in a
manner not shared by other nmenbers of
soci ety, National Cable Tel evision Assn. v.
United States, 415 U. S. 336, 341, 94 S.Ct.
1146, 1149, 39 L.Ed.2d 370 (1974); and they
are paid by choice, in that the party paying
the fee has the option of not utilizing the
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governnmental service and thereby avoiding
t he charge.

Port Orange, 650 So. 2d at 3 (citing City of Daytona Beach

Shores v. State, 483 So. 2d 505 (Fla. 1985))(other citations

omtted). Those common traits of user fees are not found in the

City’'s fee in this case.

5. The City's stormnvater fee is a
speci al assessnent.

The City recognizes that it “coul d” have chosen the speci al
assessnent option of collecting stormvater fees. The Depart ment
suggests it should have. The attributes of the City's fee are
t hose of a special assessnment, and not the attributes of a valid

user fee. This Court in State v. Sarasota County, 693 So. 2d

546 (Fla. 1997), and Sarasota County v. Sarasota Church of

Christ, Inc., 667 So. 2d 180 (Fla. 1995), wupheld special

assessnments to fund the county’s stornmwater managenment program
and validated a proposed bond issue to fund the program The
first three criteria of this Court’s analysis of the county’s
speci al assessnent describe the City’'s fee in this case:

(1) the assessment applies to the two
classes of developed real property that
contribute nost of the stormwater runoff
requiring treatnent; (2) the assessnent
does not apply to undevel oped real property
given that the wundevel oped real property
actually contributes to the absorption of
stormnvat er runoff; (3) the properties
assessed receive a special benefit fromthe
funded stormwater services through the
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treat ment of polluted stormwvater contri buted
by those properties; and (4) the cost of
t hose services has been properly
apportioned.

Sarasota Church of Christ, 667 So. 2d at 182. Sarasota County

created a valid special assessnent as authorized by Section
403.0893(2), Florida Statutes. [d. at 185. The City's fee in
the instant case satisfies the Sarasota County special
assessnment criteria, but it does not satisfy the criteria of a

valid user fee. Port Orange, 650 So. 2d at 3 (valid user fees

are paid by choice; the party paying the fee has the option of
not utilizing the governnmental service and thereby avoiding the
charge).

1. COMPETENT, SUBSTANTI AL EVI DENCE

SUPPORTS THE TRIAL COURT'S DEN AL OF THE

CITY' S BOND VALI DATI ON.

The State and the Departnent challenged the City’s
ordi nance, fee structure, and assessnent. Neither the State nor
t he Departnent challenged the City’'s general authority to issue
bonds or to construct, operate, and finance a stormwater
managenent utility. Because the City’ s ordi nance authorizes the
i nposition of an invalid fee, the bonds could not be validated
because their funding source, the fees generated by the
ordi nance, was invalid. The trial judge properly concluded as
much, made his oral ruling, and entered a proper final judgnent.
(Al. 1-20)
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This Court’s footnote in State v. Osceola County, 752 So.

2d 530, 533 n.7 (Fla. 1999), did not urge trial courts to
address the elements of a bond validation in their final
judgnments as the City suggests. Rather, this Court noted that
t he County prepared the final judgnment in advance of the hearing
and it addressed “none of the issues raised by the state during
t he bond validation proceedings. . . .” 1d. The shortconi ng
sought to be corrected by this Court was the failure of a final
judgnment to “treat the material issues raised by the State
Attorney in such cases.” 1d. The trial court in this case
addressed the challenges to the City' s ordi nance rai sed by both
the State and the Departnment and in doing so conplied with this

Court’s directive.

LT IF THE TRIAL COURT'S JUDGMVENT |S
REVERSED, THI S COURT MAY REVERSE THE COST
AWARD | N FAVOR OF THE DEPARTMENT.

When a final judgnment is reversed, reversal of a prevailing

party’s cost award is appropriate. Anorello v. Tauck, 27 Fla.

L. Weekly D1721 (Fla. 4th DCA July 24, 2002). However, it is
noted that counsel for the City specifically agreed to the

award, which the trial court noted in its order. See Whitel ey

v. \Witeley, 329 So. 2d 352, 353 (Fla. 4th DCA 1976)(\Wen a

party or its counsel agrees to the inposition of a penalty or a

condition, the party cannot be heard to |ater conplain.).
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V. COMMENTS W TH RESPECT TO THE
AM CUS BRI EFS.

In an effort to convince this Court that the City’'s
st or mwat er
managenent charge is a valid user fee and that the Depart nent
should be obligated to pay that fee, nunmerous entities have
filed am cus briefs on behalf of the City. The am ci variously
argue that the courts are blurring the distinction between
assessnents and user fees; that honme rule authorizes the City's
ordi nance even if it violates the City's fee authorizing
statute; and that cases upholding ordinances enacted under
Chapter 180, Florida Statutes, and not under Chapter 403,
Florida Statutes, control the outconme of this appeal.

First, the am ci ignore the fact that this Court has clearly
articulated the definitive test for determ ning whether a charge

is a valid user fee. Port Orange, 650 So. 2d at 3. To the

contrary, this Court has not receded from that test, which has

continually been enployed by Florida courts. See St. lLucie

County v. City of Fort Pierce, 676 So. 2d 35 (Fla. 4th DCA

1996); Harris v. WIlson, 656 So. 2d 512 (Fla. 1st DCA 1995).

Second, hone rule authority does not relieve the City from
specific statutory requirenents, in this instance, t he
requi renments of Section 403.031(17), Florida Statutes. See Cook

v. City of Jacksonville, 27 Fla. L. Wekly S495, S497 (Fla. My
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23, 2002) (where no general |aw prohibited county from taking
particul ar action, authority resided in home rule powers). In
addition, the City did not raise belowthat its home rule powers
authorize its stormnater fee. An am cus curiae is not at
liberty to inject new issues in a proceeding, but is not
confined solely to arguing the parties’ theories in support of

a particular issue. Keating v. State ex Rel. Ausebel, 157 So. 2d

567 (Fla. 1st DCA 1963). However, in the absence of
jurisdictional or fundamental error, it is axiomatic that it is
the function of the appellate court to review errors allegedly
conmtted by the trial court, not to entertain for the first
time on appeal issues which the conplaining party could have,
and maybe shoul d have, but did not, present to the trial court.

Abrans v. Paul, 453 So. 2d 826 (Fla. 1st DCA 1984).

ARGUMENT

| SSUES ON CROSS APPEAL

V. THE TRI AL COURT ERRED I N DETERM NI NG
THAT: SOVEREIGN | MMUNITY DI D NOT BAR THE
CITY FROM REQUI RI NG THE DEPARTMENT TO PAY
THE CI TY' S STORMMATER FEES; THE DEPARTMENT’ S
CONTRIBUTION TO THE CITY'S NEED FOR ITS
STORMMTER SYSTEM COULD NOT BE CONSI DERED | N
| NTERPRETI NG THE STATUTE; AND THE
DEPARTMENT’ S EVI DENCE OF | TS CONTRI BUTI ON TO
THE CITY'S STORMMTER SYSTEM WAS NOT
RELEVANT AND THEREFORE | NADM SSI BLE.

A. St andard of Revi ew.

It is well established that the construction of statutes,
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ordi nances, contracts, and other witten instruments is a

question of lawthat is reviewabl e de novo, unless their meaning

IS anbi guous. Dixon v. City of Jacksonville, 774 So. 2d 763,

765 (Fla. 1st DCA 2000)(citations omtted). Thus, the
Departnment’s first two 1issues on cross appeal regarding
sovereign inmmunity and t he pl ain readi ng of Section 403.031(17),
Florida Statutes, are issues of |aw and are revi ewable de novo
by this Court.

The Departnment’s third issue is that the trial court erred
in refusing to allow the Departnent to introduce additional
evidence of its contribution to the City's stormwvater system
Typically, the standard by which to reviewthe adm ssibility of

evidence i s abuse of discretion. Nar done v. State, 798 So. 2d

870 (Fla. 4th DCA 2001). However, because the evidence in
guestion deals squarely wth the application of Section
403.031(17), Florida Statutes, this Court should review the
trial court’s ruling under the de novo standard applied to this
Court’s review of the trial court’s interpretation of the

statute.

B. Sovereign immunity bars the
City from collecting stormnater
fees from Departnent.
In Florida, sovereign immunity is the rule rather than the

exception. Pan-Am Tobacco Corp. v. Dep’'t of Corrections, 471
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So. 2d 4, 5 (Fla. 1984), and it is well settled that statutes in
derogati on of the common | aw principle of sovereign inmunity are

to be strictly construed. Carlile v. Gane & Fresh WAater Fish

Commin, 354 So. 2d 362, 364 (Fla. 1977). This Court applied
this rule of construction to an interpretation of Section
768. 28, Florida Statutes (1975), in Carlile, holding:

That statute is clearly in derogation of the
common | aw principle of sovereign immunity
and rmust, therefore, be strictly construed:

Statutes in derogation of the
common |aw are to be construed
strictly, however. They wll not
be interpreted to displace the
conmmon |law further than is clearly

necessary. Rat her, the courts
will infer that such a statute was
not i nt ended to make any
alteration ot her t han was

specified and plainly pronounced.
A statute, therefore, designed to
change the common |aw rule nust
speak in clear, unequivocal terns,
for the presunption is that no
change in the comon law is
intended wunless the statute is
explicit in this regard. 30
Fla.Jur. Statute, Sec. 130.

| nference and i nplication cannot be
substituted for clear expression. Dudley v.
Harrison, M Cready & Co., 127 Fla. 687, 173
So. 820 (1937).

Carlile, 354 So. 2d at 364.
Local governnments may i npose and collect valid user fees on

state property when applications for services or witten
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agreenments therefor have been entered into. City of

Gainesville, 778 So. 2d at 530 (the City failed to raise any

basis for abrogating the Departnent’s sovereign immunity and it
was not clear on the record presented if the Departnent signed
an application for utility services or otherwise entered into an

agreement with the City); County of Brevard v. Morelli Eng’g,

703 So. 2d 1049 (Fla. 1997). Municipalities are also not
general ly i npose taxes or speci al assessnments on state property.

Port Orange, 650 So. 2d 1 (taxation by a city nust be expressly

aut hori zed either by the Florida Constitution or grant of the

Florida |legislature); Blake v. City of Tampa, 156 So. 97, 99

(Fla. 1934); St. Lucie County, 676 So. 2d 35. The City's

ordi nance does not create or inpose a voluntary user fee, it
creates and i nposes a speci al assessnent, and therefore, w thout
a specific waiver of sovereign immunity, the City' s fee cannot
be assessed agai nst property owned by the Departnent.

In order for an assessnment to be chargeabl e agai nst state

property, the enabling Ilegislation nust contain clear and

specific language to that effect. Board of Public Instruction

of Dade County v. Little River Valley Drainage Dist., 119 So. 2d

323 (Fla. 3d DCA 1960). Language in Section 403.0893(3),
Florida Statutes, that “all property owners within the area my

be assessed a per acreage fee” does not provide the requisite
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specific legislative authority or intent to i npose an assessnment

on state property. 1d. In Little River Valley, sim |l ar | anguage

was found insufficient to inpose a special assessnment for
drai nage district benefits on state property. There, Section
298.36, Florida Statutes (1953), authorized “an assessment or
tax for drainage benefits upon ‘all lands in the district to
whi ch benefits have been assessed.’” 1d. at 326. The Third
District concluded that this “general authority to | evy taxes on
| ands to which benefits have been assessed as provided for in §
298. 36 was made wi thout any reference to property of the Board
of Public Instruction” and therefore could not be charged
agai nst or collected fromsuch properties. |d.

In order for Section 403.0893, Florida Statutes, to
authorize the City to inpose a stormwater assessnent on state
property it must specifically nention that the State of Florida
and its subdivisions are |iable for the assessnent. 1d. There
is nothing in Chapter 403, Florida Statutes, generally, or
Section 403.0893, Florida Statutes, specifically, that could be
construed by this Court as constituting the requisite specific
wai ver of the state’s sovereign imunity necessary to i npose and
collect the City's fee for Department properties.

The ordi nance’s reliance upon esti mates and averages coupl ed

with the absence of any fee adjustnments tied to the actual
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contribution to the system of any given property, fee
adjustnments for properties having less or nmore than the
estimated average inpervious area, or adjustnents for offsite
st or mvat er managenent, refutes the City’s claimthat its charges
are based upon a given property’s actual use of or contribution
to the stormwater managenent system Every devel oped property
pays the City’'s fee. The fee is not charged in exchange for a
particul ar government service which benefits the party paying
the fee in a manner not shared by other nenbers of society.

Port Orange, 650 So. 2d at 3. The City's fee is a special

assessnment, not a user fee. |d.

The City's stornwater fees are not based upon the cost of
the program assessed to the beneficiaries based on their
rel ative contribution to the need for the system and are
mandat ory. 8403.031(17), Fla. Stat. The fee charged by the
City is not a user fee because it is not voluntary and it is not
based on property owners’ relative contributions to the need for
st or mwvat er managenent . Section 27-241(b)(3) of the ordinance
i nposes the fee based on an average square footage of inpervious
area and not use, as is a typical, voluntary utility. Moreover,
the ordinance does not allow a user to refuse the service
Section 27-241(b) of the ordi nance states:

There is levied against all owners or
occupants of all real property in the city,
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with inprovenents or wuses thereon which
contribute stormwvater runoff to and/ or which
benefit from t he city's st or mvat er
managenent system a nonthly fee .
The fact that the ordinance creates a stornmwater managenent
“utility” and calls the charge a “user fee” is irrelevant. One

must | ook at the substance of the charge and not nerely that the

City admnistratively seeks to collect it in a nmonthly utility

bill. In Port Orange, this Court ignored the fact that the
charge was called a “transportation utility fee” and concl uded:
It is our view that the power of a

muni cipality to tax should not be broadened
by semantics which would be the effect of
| abeling what the City is here collecting a
fee rather than a tax.

Port Orange, 650 So. 2d at 3. See also Alachua County v. Adans,

702 So. 2d 1253 (Fla. 1997).

Because the City’'s stormwvater charge operates as a speci al
assessnent, it cannot be inposed upon Departnent properties or
collected fromthe Departnent. |If, however, this Court should
determne that the City’'s ordinance inposes a valid user fee,
this Court should find and conclude that the substantial
contribution of stormmater facilities and services, either on
site or off site by the Departnent or any ot her assessed entity,
which are an integral part of the City’'s stormwnvater nmanagenent
system nust be considered in assessing any fee under Section
403.031(17), Florida Statutes, as detailed below. However, in
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order to collect such a user fee, there nust exist a witten
agreement between the City and the Departnent. The court in

City of Gainesville, upon which the City relies, specifically

agreed that sovereign immunity applied to the City’ s stormnater
fee, if the City could establish that the fee was a user fee and

not an assessnment. City of Gainesville, 778 So. 2d at 530. The

First District acknow edged that the City had “argued no basis
for abrogating the ordinary rule immunizing the state from
contract suits where the state has signed nothing.” [Id. The
court continues that the City had made no allegation that the
Departnent had “signed an application for utility services or
ot herwi se entered into a witten agreenent with the City.” 1d.
In this case, the City has admitted that no application or
witten agreement exists. (A2. 238) This shortcom ng goes to
the heart of the City’'s bond validation because, by its bond
offering, the City is asserting that the funds generated by
Departnment properties are and will be available to repay the

bondhol ders. Because this is not true, the bonds could not be

val i dat ed.
C. Under any plain reading of
Section 403. 031(17), Fl ori da
St at ut es, the extensive

stormvat er managenent facilities
owned and mmintained by the
Departnment within the City, nmust
be considered in determ ning the
Departnment’s “contribution to the
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need” for the City’s program and
in assessing any fee against
property owned by the Departnent.

There can be no doubt fromthis record that the Departnment’s
st or mwat er managenent facilities, which include drainage ditches
and storm sewer pipes for transporting stormwater, retention
areas to treat stormmater and inprove water quality, outfal
ditches to nove stornwater away fromthe state roads, inlets to
i ntake stormnvater, and catch basins to trap debris and sedi nent
contained in stormmvater (DOT Ex. 4)(T1. 207-209)(A2. 218),
satisfy the definition of a “stormvater managenent systeni under
Section 403.031(16), Florida Statutes:

[ A] systemwhich is designed and constructed

or inplenmented to control discharges which

are necessit at ed by rai nfall events,

i ncorporating nethods to collect, convey,

store, absorb, inhibit, treat, use, or reuse

water to prevent or reduce flooding,

overdrai nage, environnental degradation and

water pollution or otherwse affect the

gquantity and quality of discharges fromthe

system
The trial court below and the City in its initial brief ignore
this unrefuted fact and the undi sputed evidence that there are
two stormwater managenent facilities within the City working
together for the common good of the City and its residents.

The Departnent is as responsible for stormwater managenent
as the City and the Departnent, like the City, owns and

mai ntains a | arge and vi abl e st ormvat er managenent system (T1.
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143, 194- 195, 237, 249-254) (T2. 284- 286, 301- 302, 346-
364) (Proffer: T2. 326-339) However, the Departnment charges
nei t her property owners® nor the City for the use of its system
The wundi sputed evidence established that the City and the

Departnent have an integrated stornmwnater nmanagement system and

that in planning newstormvater facilities, the City adm ts that
it considers and uses the Departnment’s existing stormnater
managenent system (T1. 140-142) In fact, the City’'s own
engi neer testified that it “would be virtually negligent” to
ignore the presence and use of the Departnent’s stormnater
facilities in the City' s managenment of stornwater. (Proffer
Swearingen, April 9, 2002, p. 16, |. 6- 13)(Al. 33)

The Department’s stormwater facilities and their support of
the City’'s stormwmater managenent program cannot be ignored
However, this is precisely what the trial court did when it
rejected the Departnment’s position that the City nust consider
the Departnent’s extensive stormmater nmanagenent facilities in
determ ning the Departnment’s “contribution” to the need for the

City's stormwnater namnagenent program and in assessing fees

6 As detailed in paragraph D. below, the Department’s
stormwater facilities collect and treat stormwater fromnot only
private properties abutting state roads, but also from private
properties within several blocks of state roads. (T2. 346-
365) (Proffer: T2. 326-340)(DOT Exs. 4-17; Proffered Ex. A)(A2.
103- 233, 237)
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agai nst Departnment owned properties.

Despite its substantial contribution to the City and its
residents, the Departnment did not seek bel ow and does not seek
here, the ability to charge for the use of its stormater
facilities, nor does the Department seek money fromthe City.
Rather, it is the Departnment’s position that the statute
requires that the “contribution” to the need for a stornwater
programmnust constitute the basis for the City’s stornmwater fee.
The Departnent has nade and annually makes contributions to the
City's stormmvater program Therefore, the Departnment should be
given a credit for these contributions against any fees the City
claims are owed by the Departnent for stormwvater nmanagenent.

Section 403.031(17), Florida Statutes, provides:

“Stormvater utility” nmeans the funding of a
st or mvat er managenment program assessing the

cost of the program to the beneficiaries
based on their relative contribution to its

need. It is operated as a typical utility
which bills services regularly, simlar to
wat er and wastewater services. (enmphasi s
added)

I n establishing a stormwater nmanagenent program and funding it
t hrough the i ssuance of bonds, the City nmust first determ ne the
cost of the program and then assess the cost of the programto
the beneficiaries of the program based upon each beneficiary’'s

relative contribution to the progranis need. 8§ 403.031(17),
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Fla. Stat. The New Anerican Heritage Dictionary defines
“contribute” as:

1. To give or supply in comon with others;

give to a comon fund or for a common

pur pose.
New American Heritage Dictionary 318 (5th ed. 1991). Bl ack’ s
Law Di ctionary defines “contribute” as:

To | end assi stance or aid, or give sonething

to a common purpose; to have a share in any

act or effect; to discharge a joint

obl i gati on.
Bl ack’s Law Dictionary 328 (6th ed. 1990).

The City recognizes that the Departnment’s stornmwater
facilities assist the City’'s system and that those facilities
share in the common purpose and effect of the City s system
(T1. 140, 143, 145, 147, 159-160, 194-195, 237-254)(T2. 284- 286,
302- 304, 346-364)(Proffer: T2. 326-339) It is undisputed that
the Departnent’s stormwater facilities contribute to the common
goal and joint obligation to enhance the collection and
treatment of stormmater and inprove water quality.

St ormnvat er nmanagenent is conposed of flood control,
dr ai nage, and pollution control, and benefits devel oped property
inthe City. (T1. 140-141) The purpose of the City’s stormnater
managenent program and facilities is to collect and treat
stormvater within the City. The purpose of the Departnent’s

stormwater facilities is to collect and treat stormwater within
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the City with the primary purpose to ensure public safety and
infrastructure investnment by noving stormwvater runoff away from
the State Hi ghway System It was error for the trial court to
ignore the wundisputed evidence that the City s stornwater
facilities and the Departnment’s stormmater facilities have a
common purpose - to collect and treat stormwater within the
City. It was also error for the trial court to ignore the plain
meani ng of the words of Section 403.031(17), Florida Statutes,
in concluding that the City was not required to consider the
Departnent’s extensive contributions to the City s stormater
managemnment program

It has been settled and | ong established by this Court that
while extrinsic aids and rules of statutory construction and
interpretation are available to courts where statutes are
anbi guously worded, "[w] hen the | anguage of the statute is clear
and unanbi guous and conveys a clear and definite neaning, there
is no occasion for resorting to the rules of statutory

interpretation and construction; the statute nust be given its

pl ai n and obvi ous neani ng. " Holly v. Auld, 450 So. 2d 217, 219
(Fla. 1984)(citation omtted). This Court has also said that
“[t]he cardinal rule of statutory construction is that the
courts will give a statute its plain and ordinary neaning" and

that “[t] he plain ordinary meani ng of words may be ascertai ned
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by reference to a dictionary.” Wber v. Dobbins, 616 So. 2d

956, 958 (Fla. 1993); Green v. State, 604 So. 2d 471, 473 (Fla.

1992). In this case, the |anguage of Section 403.031(17),
Florida Statutes, is not ambi guous, unreasonable, or illogical,
and there is, therefore, no authority or need to go beyond its
clear wording and plain neaning to expand or narrow its reach

See Pal m Beach Community Coll ege Found., Inc. v. WFTV, Inc., 611

So. 2d 588 (Fla. 4th DCA 1993).

But, if construction and interpretation of a statute are
necessary, a trial court should take into consideration such
factors as “the evil to be corrected, and the purpose of the

enactment . . . .”" State Bd. of Accountancy v. Wbb, 51 So. 2d

296 (Fla. 1951). In addition, if a literal interpretation of
the statute woul d | ead to an unreasonabl e concl usi on, the Court
should interpret the statute in accord with the clear purpose

and intent of the |egislature. Conascenta v. G ordano, 143 So.

2d 682 (Fla. 3d DCA 1962). However, it is a universal rule that
statutes nust be construed as to avoid absurd results. Shar on
v. State, 156 So. 2d 677 (Fla. 3d DCA 1963).

The Departnment believes that construction is not necessary

and that literal application of the statute satisfies each of
t he above principles. First, the literal application of the
statute considers the “evil to be corrected,” i.e., uncollected
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and untreated stormwater runoff; provides an application that
recogni zes and fosters the | egislative purpose of providing for
a “coordinated statewi de program of air and water pollution
prevention, abatenent, and control for the securing and
mai nt enance of appropriate | evels of air and water quality;”’ and
avoi ds an absurd result.

Wth all due respect to the trial court, the plain wording
and plain nmeaning of the statute does not support the
interpretation developed by the trial court, or the trial
court’s narrow and unrealistic interpretation that “contri bute”
as used in Section 403.031(17), Florida Statutes, can nmean only
how much water the property contributes to the system (T2. 307)
The word contribute is not defined in the statute and shoul d not
be so narrowy defined as the trial court did in this case. The
ordi nary neaning and common usage of sinmple, workaday words,
such as “contribute” should be imedi ately apparent. See

Cant anese v. Ceros-Livingston, 599 So. 2d 1021, 1023 (Fla. 4th

DCA 1992).

Contrary to the trial court’s conclusion otherw se, the
Departnent’s plain reading of the word contribute does not
render the statute “unworkable.” (T2. 307) The trial court

believed the Departnment’s reading and application of the word

7 Section 403.021(4), Florida Statutes.
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and the statute was unwor kabl e because the trial court failed to
recogni ze both the wunique position of the Departnent’s
facilities wthin the City and the Departnent’s unique
contributions to the City’'s stormwvater system The trial court
erroneously believed that under the Departnment’s reading, any
property owner could contribute materials, such as “15 | oads of
fill dirt which the city used to berma channel or put inside a
drain [sic] ditch,” and the City would have to consider it a
“contribution” under the statute and all ow the property owner a
credit against its stormvater fee. (T2. 296) That is neither a
reasonable nor a logical reading or interpretation of the
statute.

In fiscal year 2001-2002, the Departnment’s cost of
mai ntaining its stormwvater facilities within the City was
approxi mately $59,000. (T2. 297) The Departnent has also
contracted to spend $2.2 mllion to build sedinment traps in
Hogt own Creek. (T2. 328) \When the Departnment offered the City
$2,000,000 to take over the Departnent’s mai nt enance
responsibilities within that small segnent of Hogt own Creek, the
City, obviously believing it would cost three tinmes that anmount
to perform the work the Department perforns in that area,
countered with an offer of $6,700,000 to do the work, plus

annual paynents of $305,000. (T2. 302)(Proffer: Pearson, p. 70,
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. 11-15)(A1l. 100) The Departnent’s contribution to the City’'s
system is unique not only because of its value to the system
but because it is unlikely that any other “contribution” has
been or could be integrated i nto and become a viable part of the
City's stormwnvater managenent system W thout the Departnment’s
stormwvater facilities, the City's programw |l not work. (T1.
140- 143, 147-149, 159-161, 194, 237, 239-254, 285)(T2. 236-339,
346-364) No other property owner or entity could make such a
claim No other property owner could offer evidence to support
a simlar application of the statute or to support a claimfor
a credit or offset for sone anorphous “contribution” to the
City's system as envisioned by the trial court. A reading of
the plain words of the statute supports the position that the
Departnent’s contri bution of stormnvater facilities tothe City’s
need for its stormmater program nust be considered, and the
trial court erred as a mtter of law when it concluded
ot herw se.

D. The trial court erred in
excluding additional evidence of
the Departnent’s “contribution” to
the City' s stormwater nanagenent
program under Section 403.031(17),
Florida Statutes.

The City is not the only party to this action with w de
ranging and far reaching duties and responsibilities for
st or mvat er managenent or of owning and maintaining a |arge and

73



vi abl e stormwvat er nanagenent system The Department’s evi dence
was undisputed that within the City the Departnment owns and
mai ntains drainage ditches and storm sewer pipes for
transporting stormwater, retention areas to treat stormwater and
i nprove water quality, outfall ditches to nove stornmwater away
from the state roads, inlets to intake stornmwater, and catch
basins to trap debris and sedinents contained in stormnater.
(DOT Ex. 4)(T1. 207-209)(A2.218) It was also unrefuted bel ow
that the City and the Departnment have an integrated stornmwater
managenent system and that in planning new stormater
facilities, the City considers and uses the Departnent’s
exi sting and anti ci pated st ormnvat er nmanagenent system (T1. 140-
142) (Proffer: T2. 322-340)

Not wi t hst andi ng t he undi sput ed evi dence of the exi stence and
function of the Department’s stornwater facilities within the
City, the trial court would not allow the Departnment to offer
addi ti onal evidence to expand upon and explain the extent of its
contribution to the City's stormwater program (T2. 310-313)
The Departnent made an oral offer of proof of the testinony and
exhibits it would have presented rather than calling the
wi t nesses and having themtestify, the process requested by the
trial court. (T2. 313, 321-340)

Beginning its proffer, the Departnment fil ed the depositions
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of two City enpl oyees, Stu Pearson, taken on April 18, 2002, and
Emery Swearingen taken on April 9 and April 18, 2002. (Proffer:
T2. 322-323) Excerpts of those depositions containing the
rel evant testinony proffered are contained in the Departnent’s
appendix to this brief. (Al. 23-102) The City' s objections to
both the introduction of and the use of this testinony were
properly overruled by the trial court in accordance with Florida
Rule of Civil Procedure 1.330(a)(2). (Proffer: T2. 324-326)

As detailed to the trial court, the Departnment woul d have
present ed additional testinmony of M. Yongman Roberts, assistant
mai nt enance engineer for the Departnment, who would have
identified Hogtown Creek and the creeks that make up t he Hogt own
Creek basin and woul d have described how the basin relates to
the entire City. (Proffer: T2. 326) M. Roberts would have
descri bed the creek, the basin, the Departnent’s easenment al ong
Hogt own Creek, sedi ment deposits in the Departnent’s easenent,
sedi nent threats to downstream wetl ands, sedi ment accunul ation
hazards to the Departnent’s bridge structures crossing Hogtown
Creek, and the need to control sedinment to assure the creek
functions properly. (Proffer: T2. 327)

M. Roberts would have testified to the need for sedi nment
traps all along Hogtown Creek and the benefit such traps would

provide to the City. (Proffer: T2. 328) In addition, M.
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Roberts would have explained the nagnitude of the sedinment
problem in Hogtown Creek; the serious flooding problemin the
area in 1996; the City' s acknow edgnent of a sedi ment problem
the fact that the City’s own analyst recomended buil ding
sedi ment traps upstreamof the Departnent’s easenment; the City’'s
$6.7 mllion counteroffer to the Departnent’s offer to assunme
t he Departnent’s mai ntenance responsibilities in Hogtown Creek;
and the service the Departnent provides to the City in managi ng

sedi ment in the Hogtown Creek easenent. (Proffer: T2. 329-330)

The Departnment also would have presented additional
testimony of M. Ron Cox, the Departnent’s district two drainage
engi neer. (Proffer: T2. 330-334) M. Cox would have identified
various exhibits depicting selected state roads and their
correspondi ng conveyance facilities, treatnent facilities, and
drai nage basins. (Proffer: T2. 331) M. Cox would have
expl ai ned the history of the Department’s stormvat er managenment
efforts; how, prior to 1986, no stornwater permt was required
for anyone to connect to the Departnent’s stormvater facilities;
and that at such time there was no limt to the amount of
st ormvat er t he Departnent woul d accept fromsuch properties; and
he woul d have identified properties that even today discharge

stormvater into Departnment drainage basins wthout permt.
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(Proffer: T2. 332)

M . Cox al so woul d have expl ai ned how st or mvat er drains from
t he Departnent’s Wal do Road site, one of the two properties for
which the City assesses a fee against the Departnment; how the
majority of that stornwater travels through Departnent
stormwater facilities; and how nuch of the water is treated in
Departnent treatment facilities and is purified, while some of
it passes through portions of the City's facilities. (Proffer
T2. 333-336) Simlarly, he would have explained the route of
stormvat er through Departnment stormwater facilities from the
ot her Department property located within the City, known as the
state warehouse, as well as from comrercial properties such as
Sami s Club and Wal Mart, which also utilize Departnment drainage
facilities. (Proffer: T2. 337-338)

The trial court erred in refusing to acknow edge the
Departnent’s stormmvater facilities and their contributionto the
City' s stormwnvater managenent program Even if the trial court
coul d not recognize fromthe testi nony previously admtted that
the City’'s stornmwater nmanagenent program could not operate
wi t hout the Departnent’s extensive and integrated stormwater
facilities, the proffered testinony clearly established the
extent of the Department’s contributionto the City's programas

measured by its annual maintenance costs.
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The Department does not seek to charge the City or anyone
el se for the use of its facilities. Despite the fact that the
cost of construction and annual mai ntenance of the Departnent’s
facilities far exceeds the fees assessed against the
Departnent’s two properties |ocated within the City, the
Department seeks no noney fromthe City or its residents. The
Depart nent seeks only a credit for the Departnent’s
“contribution” to the City' s stornmwater nmanagenent program
against the City’'s assessnent as contenplated by the clear
| anguage of Section 403.031(17), Florida Statutes. The trial
court erred in excluding this additional evidence and in
refusing to consider either the admtted evidence or the
proffered evidence supporting the Departnment’s reading of
Section 403.031(17), Florida Statutes, and the plain wording of

the statute and the plain nmeaning of the word “contribute.”
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CONCLUSI ON

It is apparent from a careful reading of City of

Gai nesville, 778 So. 2d 519, that the First District Court of

Appeal has not rejected the positions taken by the Departnent or
the State in the proceeding below or in this appeal. Rat her,
the First District remanded the cause for further proceedings
for the City to establish that its ordinance operated as
all eged. The City never attenpted to do so then and failed in
its efforts to do so in this case.

Inthis bond validation proceeding, the City' s ordi nance was
established to be invalid because it does not conply wth
Section 403.031(17), Florida Statutes, and it is not a voluntary

user fee. Port Orange, 650 So. 2d 1. Based upon a proper

interpretation of the law and the conpetent, substanti al
evi dence presented, the trial court concluded that the City’'s
st ormwvat er ordi nance and stormvater fee, which would provide the
funds to repay its antici pated bondhol ders, were invalid. These
findings and concl usi ons should be affirmed.

As to the i ssue of whether sovereign i munity precludes the
City from assessing and collecting its stormnvater fee fromthe
Departnment, the trial court erred in concluding that it did not.
If the City’'s fee is an assessnent, it cannot be collected from

the Departnment and if it is a user fee, it cannot be coll ected
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fromthe Departnment without a witten application or agreenent.

Little River Valley Drainage Dist., 119 So. 2d 323; City of

Gai nesville, 778 So. 2d at 530; Morelli, 703 So. 2d 10409.

The trial court also erred in failing to give meaning and
effect to the plain ordinary neaning of the words of the statute
by failing to acknowl edge and credit the Departnment for its
significant and substantial contributions to the integrated
stormvat er systemthe City utilizes as its own. The trial court
simlarly erred in failing to allow the Departnment to introduce
additional evidence of the extent of its contribution to
st or mvat er managenent inthe City. The trial court’s rulings
in this regard nust be reversed. This Court should concl ude
that sovereign immunity is a bar to collecting the City's fee
fromstate properties and that the term “contribute” in Section
403.031(17), Florida Statutes, should be read to include
substantial offsite inprovenents wutilized by the City 1in

provi di ng stormvat er managenent to its residents.

Respectfully subm tted,

MARI ANNE A. TRUSSELL
Deputy General Counse
FLORI DA BAR NO. 437166
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