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STATEMENT OF THE CASE AND FACTS

On January 14, 2000, the State of Florida filed an
information charging Petitioner with one count of attenpted
second degree nurder (with a weapon) and one count of
aggravated battery with a deadly weapon. (V. 1, 4-5). As to
the first count, the information alleged that the Petitioner:
in violation of Florida Statutes 782.04(2),
777.04 and 775.087(1), by an act immnently
dangerous to another, and evidencing a
depraved mnmnd regardless of human life,
attenpt to kill DOROTHEA NESBI TT, by
attacking her with a stun gun and placing a
pillow on her face, and in the course of
commtting said of fense, RONALD NESBI TT did
carry, display, or use threaten to use, or
attenpt to use a weapon.

(V. 1, p. 4). In the second count, the information charged

that Petitioner commtted the battery while using “as stun

gun, a deadly weapon.” (V. 1, p. 5).

The case went to trial on Novenmber 9-10, 2000. The State
call ed Dorothea Nesbitt. (V. 2, p. 13). She testified that
she had been married to Petitioner since 1997. (V. 2, p. 15).
On the date of the crime, Decenber 19, 1999, they were living
together. On Decenber 17, 1999, she observed a stun gun in
her living room (V. 2, p. 19). Wen she asked hi mabout it,

he took it away from her, and she did not see it again unti

Decenmber 19, 1999. (V. 2, p. 20). On that evening, they



became involved in an altercation regarding finances. (V. 2,
p. 21). He went into the garage, retrieved the stun gun, and
began shocki ng Dorothea. (V. 2, p. 21-22). As she fell to

t he ground, he continued applying the electric shock to her
chest and the sides of her rib cage. (V. 2, p. 22-23).
Dor ot hea al so testified that she had been having heart

probl ens, and the Petitioner was aware of them (V. 2, p.
23). He kept saying he had to “finish it.” She interpreted
this as a statenent that he had acquired the stungun with the
intent of using it to kill her. (V. 2, p. 46). He picked her
up and threw her down again. (V. 2, p. 24). He began
stunning her again. (V. 2, p. 24). He grabbed her dog’'s
pillow, placed it over her face and pressed it down, all the
whil e continuing to apply the stun gun. (V. 2, p. 24-25).
Dorothea testified that she was unable to breathe. (V. 2, p.
25). She screaned out, "You are trying to kill me.” (V. 2,
p. 25). He responded, "That’'s what | got this for.” (V. 2,
p. 26). She told the jury that she believed that she was
going to die. (V. 2, p. 26). Dorothea nanaged to escape, ran

to a nei ghbors house, and sunmoned the police. (V. 2, p. 27).

Dorothea testified that she had blisters and welts from

the stun gun. (V. 2, p. 29). The State introduced into



evi dence phot ographs of the dog pillow, the victims injury
and the stungun. (V. 2, p. 31).

Evel yn Rivera, the neighbor who summoned 911, testified
t hat when Dorothea came to her door, she was scream ng and
sayi ng that soneone had tried to kill her. (V. 2, p. 71-73).
Ri vera confirnmed the presence of marks on Dorothea s body from
the stungun. (V. 2, p. 73). Likew se, Janes Bainbridge, the
respondi ng patrol officer, testified that he observed the
blister marks on her rib cage and that Dorothea was very
upset. (V. 2, p. 81). O ficer Bainbridge retrieved the
stungun off the kitchen counter in Dorothea s residence. (V.
2, p. 82). Petitioner admtted to shocking Dorothea with the
stungun, but told Officer Bainbridge that he covered her face
with the dog pillow to keep her fromscream ng. (V. 2, p.
85). Petitioner also told himthat he believed that Dorothea
was probably in fear for her life. The jury was instructed
on attenpted second degree nmurder with a deadly weapon with
the | esser included offenses of attenpted second degree
mur der, aggravated assault, battery and assault. (V. 3, p.
258-280). On Count IIl, the court instructed the jury on
aggravated battery with the | esser included of fenses of
aggravated battery, attenpted aggravated battery, battery and

i nproper exhibition of a deadly weapon. (V. 2, p. 258-280).



The jury returned guilty verdicts on the | esser offenses of
aggravated assault and battery. (V. 2, p. 49-52). The jury
found in a special verdict the Petitioner used a weapon in
comm tting the aggravated assault. (V. 2, p. 49-52).

On appeal, the Fifth District Court of Appeal addressed
the i ssue of whether the aggravated assault conviction could
st and because the chargi ng docunent did not allege a “deadly”
weapon in Count I. The appellate court concluded that
Petitioner waived the right to appeal this issue because
def ense counsel specifically agreed that the jury should be
instructed on this | esser included offense. The court

certified interdistrict conflict to this Court on this issue.



SUMVARY OF THE ARGUNMENT

The State charged the Petitioner with attenpted second
degree nurder. At the jury instruction conference, Petitioner
agreed to several |esser included offenses including
aggravated assault. The jury was instructed accordingly, and
convicted Petitioner of aggravated assault. On appeal, the
Fifth District Court of Appeal found that Petitioner was
convicted of a crinme which exceeded the allegata of the
chargi ng docunent-that is, the information did not
sufficiently allege each and every el enent of aggravated
assault. However, the appellate court found that by agreeing
to the |l esser included offenses, Petitioner waived any
deficiency in the information. The Fifth District Court of
Appeal certified conflict on the question of whether this is
an i ssue which my be waived.

Respondent asserts that the question of the certified
conflict need not be addressed because the Fifth District
Court of Appeal erred in concluding that the el enments of
aggravat ed assault were not sufficiently alleged in the
information. Alternatively, Petitioner’s oral agreenment to
the | esser included offenses is sufficient to waive any
conpl aint that he was convicted of a crime not sufficiently

charged in the informtion.



ARGUMENT

PO NT ON APPEAL

THE FI FTH DI STRI CT COURT OF APPEAL ERRED I N
HOLDI NG THAT THE ALLEGATA OF THE | NFORVATI ON
EXCEEDED THE PROBATA OF THE CONVI CTI ON; THE
APPELLATE COURT CORRECTLY RULED THAT PETI TI ONER
AFFI RVATI VELY WAI VED THE RI GHT TO APPEAL THI S

| SSUE.

Petitioner was charged with attenpted second degree
murder, and found guilty of the | esser included offense of

aggravated assault. In Nesbhitt v State, 819 So. 2d 993 (Fl a.

5th DCA 2002), the Fifth District Court of Appeal found that
the information did sufficiently allege the el enents of
aggravated assault, but affirmed on the ground that Petitioner
had waived the ability to raise this issue on appeal.
Al t hough the appellate court certified interdistrict conflict
on the waiver issue, this Court does not need to reach that
guesti on because the appellate court erred on the first point.
Petitioner was charged under an information all eging:

in violation of Florida Statutes 782.04(2),
777.04 and 775.087(1), by an act immnently
dangerous to another, and evidencing a
depraved mnd regardless of human life,
attempt to kill DOROTHEA NESBI TT, by
attacking her with a stun gun and placing a
pillow on her face, and in the course of
commtting said offense, RONALD NESBITT did
carry display, use threaten to use, or
attenpt to use a weapon.



(V. 1, p. 4). Petitioner asserts that this information did
not sufficiently allege aggravated assault because it did not
i nclude the | anguage “deadly weapon.” However, the State did
not need to allege attenpted nmurder with a deadly weapon. If
an information charges attenpted nurder with a weapon, then

i pso facto, the State has charged that the weapon is being
used in a deadly fashion. | f the prosecution introduces

evi dence of a weapon, and it is used in a manner likely to
cause death or great bodily harm then the probata (the proof
offered at trial) does not exceed the allegata set forth in

t he chargi ng docunents. The adjective “deadly” in the
information is surplusage. The information infornmed the
Petitioner that he was charged with using a weapon (or
weapons) in a deadly manner.

In Brown v State, 206 So. 2d 377, 382 (Fla. 1968), this

Court observed that all of the essential elenments of a |esser

i ncluded of fense nust be alleged in the indictnment under which
the accused is charged. Sonme |esser included offenses are
necessarily included with the ambit of the charged crine.
(Schedule 1). See Florida Standard Jury Instructions in

Crim nal Cases. However, there are other |esser offenses

whi ch may or may not be included within the charged offense

dependi ng upon the accusatory pleading and the evidence at



trial. (Schedule 2). 1In State v Anderson, 270 So. 2d 353,
357 (Fla. 1972), this Court explained that a defendant may be
convicted on any | esser offense which, "is spelled out in the
accusatory pleading in that it alleges all of the el enments of
the | esser offense and the proof at trial supports the
charge.” It is up to the trial judge to exam ne the
information to determ ne whether it alleges all of the
el ements of a |esser offense. 1d. at 393. The reason for
this rule is “the organic requirenent that the accusatory
pl eadi ng apprise the defendant of all offenses in which he may
be convicted.” Brown, 206 So. 2d at 383.

Aggravated assault is a Schedule 2 perm ssive | esser
i ncluded of fense of attenpted nurder dependi ng upon the
pl eading and the evidence. The elenents of aggravated
assault, as given to the jury, are 1) the defendant nust
intentionally and unlawfully, by word or act, threaten to do
violence to the victim 2) the defendant nust have the
apparent ability to carry out the threat, 3) the act creates a
wel | -founded fear in the victinis mnd that violence is about
to take place, and 4) the assault is made with a deadly
weapon. (V. 3, p. 62-263); Section 784.08(2)(b), Florida
Statutes (1999). The question on direct appeal was whet her

t he | anguage of the information sufficiently alleged the



fourth el ement of “deadly weapon.” According to the
Petitioner, the information alleged a weapon, but not a deadly
weapon. However, the | anguage of the information alleged the
use of the dog pillow and the stun gun in conbination in a
manner |ikely to cause to death. Petitioner’s conviction for
aggravated assault was within the allegata of the charging
document. The use of the magic words “deadly weapon” woul d
have been redundant in light of the other |anguage.!?

This is in contrast to State v VonDeck, 607 So. 2d 1388

(Fla. 1992), in which this Court rejected the argunent that
the element “putting in fear” nmay be established by inference
because a shooting is likely to create such fear. This Court
recogni zed that it is possible to commt an attenpted murder

wi t hout also commtting aggravated assault, such as where the
victimrenmai ns unaware of the attenpted nmurder until some tinme
has el apsed after the conm ssion.

Under this Court’s reasoning in VonDeck, a person can
commt nurder w thout using a deadly weapon. For exanple, a
person could try to strangle another person. However, where
the information alleges nmurder or attenpted nurder and sets

forth the weapon which is used to conmmit the nurder, then the

The “with a weapon” |I|anguage in the informtion was
included as an enhancer, and was the basis for the special
verdict form (V. 3, p. 201).



weapon rnust be a deadly weapon. Although neither a stun gun
nor a pillowis a deadly weapon per se, like a firearm Judge
Harri s’ concurring opinion correctly points out that the
information alleged that they were deadly because they were
used in a way likely to kill or create great bodily harm

What is the definition of a deadly weapon?

It is a weapon which is used or threatened

to be used in a way likely to produce death

or great bodily harm In alleging that one

has used a weapon or conbi nation of weapons

in an attenpt to commt second degree

murder, would not the inclusion of the

adj ective “deadly” before “weapon” be

redundant ?
Nesbitt, 819 So. 2d at 997. The addition of “deadly” to the
i nformati on woul d have been surplusage. The information
sufficiently alleged the el ements of aggravated assault.
Therefore, Respondent asks that this Court reverse the Fifth
District Court of Appeals holding on this issue, and adopt
Judge Harris’s anal ysis.

Alternatively, Respondent asserts that the Fifth District

Court of Appeal correctly ruled that Petitioner waived the

right to contest the foregoing i ssue on appeal. The appell ate

court, relying on Ray v State, 403 So. 2d 956 (Fla. 1981),

st at ed:

In this case, however, defense counse
expressly agreed that one of the possible
| esser included offenses was aggravated

10



assault and never raised the issue of the

deficiency of the chargi ng docunent.
Nesbitt, 819 So. 2d at 994. |In Ray, this Court held that it
was not fundanmental error to convict a defendant under an
erroneous | esser included charge where he had the opportunity
to object and failed to do so if, ”"1) the inproperly charged
of fense is |l esser in degree and penalty than the main of fense
or 2) defense counsel requested the inproper charge or relied
on that charge as evidenced by argunent to the jury or other
affirmative action.”

The Ray court discussed the policy issues behind the
requi renment of an objection to preserve an issue for appellate
review, and how that affects the concept of fundanental error.
The purpose of a contenporaneous objection is a “practical
necessity” that ensures the snooth and efficient operation of
the judicial system It places the trial court on notice that
an error may have been conmtted, and gives it the opportunity
to correct it. 1d. at 960. However, there are instances
where an issue nmay be raised on appeal despite the lack of a
cont enpor aneous obj ection- i.e. procedural defects which are
so fundanental that the defendant has been deni ed due process.
The Ray court deened such instances where the interest of

justice presents such a conpelling demand for application of

11



this rule “rare.” 1d. at 960.

There are reasons why a defense counsel may agree (or
even request) that the jury be instructed on a | esser included
of fense despite a deficiency in the charging docunents. |In

State v Espinosa, 686 So. 2d 1345, 1349 (Fla. 1996), this

Court el oquently explained, "To hold otherw se would allow a
def endant to request an instruction on the |lesser included
offense in anticipation that the jury will exercise its
‘pardon power,’ after which the defendant could seek reversal
based on the sufficiency of the evidence [or the
information].”

In Ray, this Court found that silence by defense counsel
was insufficient to constitute waiver under the facts of the
case. Presently, defense counsel specifically agreed to the
| esser included offense. (V. 3, p. 202-203, 208). Judge
Harris's concurring opinion questions whether defense
counsel s agreenment was sufficient because of the concern that
it is based on a | ack of awareness of the |aw and not tri al

strategy.? Respondent submits that a review ng court nust be

’Respondent would observe that there was extensive
di scussi on between trial counsel and the court regarding the
i ssue of whether the stun gun was a nonl et hal weapon. (V. 2, p.
191-198). This should allay Judge Harris’'s fears that defense
counsel was not aware of this issue. However, the discussion
went to whether the State had established that there was
sufficient evidence of whether the stun gun was used in a deadly

12



able to rely on what was said as reflected in the witten
record, and not second guess defense counsel. [In any event,
it is presunptive and overly specul ative to say that the
Petitioner was harmed by an erroneously included | esser
offense. Certainly, it is not per se ineffective assistance
of counsel. Who is to say that the jury would have acquitted
Petitioner had they not been instructed on aggravated assault?
It is just as likely that he woul d have been convicted of the
charged crime. Further, the jury may well have exercised the
pardon power referred to in Espinosa.

Sinmply stated, there are strong policy reasons for
all owi ng waiver in such cases as well as requiring a specific
on the record objection to a proposed | esser included offense.
At the very least, a defendant’s oral agreenment to a |esser
i ncluded of fense should constitute waiver of any claimthat
the el ements of that claimare not sufficiently pled in the
chargi ng docunent.

Presently, the Fifth District Court of Appeal recognized

that the different district courts of appeal apparently

fashion for purposes of noving for judgnment of acquittal, and
whet her the jury should be instructed on this issue. The
conversation did not address  whet her the information
sufficiently alleged that the stun gun and the pillow, used in
conbi nation, <constituted a deadly weapon for purposes of
i ncludi ng aggravated assault as a |esser included offense.

13



address this issue differently. The Fourth and the Second
District Courts of Appeal have held that an error of this type
is fundanmental in nature, while other case law fromthe Fifth,
Fourth, Third and First have held waiver absent a specific
obj ecti on.
In Nesbitt, the Fifth District Court of Appeal

di stingui shed those cases out of the Second and Fourth
appellate districts which hold that conviction for a | esser
of fense not within the anbit of the chargi ng docunent is
fundamental error. The court observed that these cases
i nvol ved bench trials where the trial court found the
def endants guilty of |esser offenses not charged by the
char gi ng docunents:

Those cases did not present the opportunity

to obj ect to the trier of fact’s

consi deration of i nappropri ate | esser

offenses in lieu of the main charge, and

opportunity Ray finds to be significant.
Nesbitt, 819 So. 2d at 997, n. 1. The Fifth District Court of
Appeal was able to harnonize and/or distinguish the cases
whi ch, at first glance, were seemingly in conflict with the
ot her district courts of appeal. Thus, there is not
necessarily interdistrict conflict which needs to be
reconciled by this Court.

If this Court finds that there is indeed conflict between

14



the different appellate districts, Respondent submts that the
reasoning set forth in Ray and Nesbitt is sound, and shoul d be
adopted uniformy by all of Florida's courts.

The First District Court of Appeal has held that the

absence of an objection will estop a defendant from rai sing

this issue on appeal. Cherry v State, 389 So. 2d 1201 (Fl a.
1st DCA 1980) (The defendant was convicted of the |esser

i ncluded of fense of aggravated assault, but the information
did not charge the elenment of “putting in fear”.). The Second
District Court of Appeal has held that a deficiency in a

charging statenent is deened fundanmental, and nay be raised at

any time. Mateo v State, 757 So. 2d 1229 (Fla. 2d DCA 2000);

Vel asqez v _State, 654 So. 2d 1227 (Fla. 2d DCA 1995). The

Third District Court of Appeal has required a specific

obj ection to an instruction on a | esser included offense.

Courson v State, 414 So. 2d 207 (Fla. 3d DCA 1982); Henrise v
State, 763 So. 2d 393 (Fla. 3d DCA 2000). Finally, the Fourth
District Court of Appeal seens to have two contradictory |ine

of cases, one requiring a specific objection (Tolbert v State,

679 So. 2d 816 (Fla. 4'" DCA 1996)), and one holding that this
is fundamental error which may be raised at any tine (Levesque
v _State, 778 So. 2d 1049 (Fla. 4t" DCA 2001)).

Under the logic of the Second District Court of Appeal, a

15



def endant may never agree to a |esser included offense that is
not properly charged in the information. However, if he does
agree for whatever reason (strategy, hope for a jury pardon),
he is always permtted to raise it on appeal. This is the
ki nd of situation Espinosa seeks to avoid:

To hold ot herwi se would all ow a defendant to

request an instruction on the |esser-

included offense in anticipation that the

jury will exercise its “pardon power”, after

which the defendant could seek reversa

based on the sufficiency of the evidence [or

i nadequacy of the information]...Such a

hol ding would allow a defendant to

essentially “sandbag” the State while

commtting a fraud on both the jury and the

j udge.
Espi nosa, 686 So. 2d at 1348. Clearly, the line of cases from
t he Second District Court of Appeal is at odds with case | aw
stemming fromthis Court, and should not be adopted.

The next question to be addressed is to what extent the
def ense nust act to waive a deficiency in the charging
docunment as it relates to a lesser included crinme. Petitioner
submts that if a defendant is given the opportunity to object
and does not, he has waived the right to conplain on appeal.
The trial court must be given the opportunity to correct any
error. It is defense counsel’s job to be aware of what is
charged, and neke appropriate objections at that time. At the

very least, a trial court nust be able to rely on the

16



representations of the attorneys as to their agreenent to jury
instructions. Again, it is not per se ineffective assistance

of counsel when a defense attorney agrees to an inproper

| esser included offense. There may be any nunber of strategic
reasons why he m ght agree to do so, many of which nay not be

apparent on the face of the appellate record. This Court, as

well as the United States Suprenme Court, has |ong warned about

second-guessing the strategy of trial counsel. Strickland v

Washi ngt on, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674

(1984). Clearly, this not rise to the |level of per se

i neffectiveness which nay be addressed on direct appeal. |If
there is any question of whether such an agreenment rendered
counsel ineffective, it should be addressed through

post convi cti on mechani sns.

In sum this Court need not address the issue on which
the Fifth District Court of Appeal certified interdistrict
conflict. The majority opinion erred in concluding that the
all egata of the information exceeded the probata of the
conviction. Alternatively, the Petitioner affirmatively
agreed to aggravated assault as a |l esser included offense of
the charged crinme. He has waived the right to appeal this
issue. If this Court finds interdistrict conflict on this

i ssue, Respondent asks this Court to adopt the Fifth District

17



Court of Appeal’s anal ysis.

18



CONCLUSI ON

Based on the foregoing argunent and authority, the State
respectfully requests that this Honorabl e Court deny review of
the opinion below. In the alternative, the State seeks
affirmance of the Fifth District Court of Appeal’s opinion
that failure to object to a jury instruction on a |esser
i ncluded offense waives the right to appeal that issue and
reversal on the issue that the information insufficiently
al l eged the | esser included offense of which Petitioner was

convi ct ed.
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