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REFERENCES TO THE RECORD

Ref erences to the record on appeal will be listed in several
ways to accommodate the Comm ssion Clerk’ s Index |isting:

“R” means Record, followed by a page nunber.

“T" means Transcript, followed by a page nunber to the
Transcript, which may include five nunbers.

“Exhibit” followed by a nunber refers to the nunbered
exhibits referenced in the Conm ssion Clerk’s I|Index.

“Final Order” neans the Order appealed from Order Nunmber
PSC- 01- 2499- FOF- EU.

“GPC’ means Gul f Power Conpany.

“PSC’ neans The Florida Public Service Commi ssion.



| NTRODUCTI ON

Havi ng read the Answer Briefs of the Appellees, it is now
time to get back to reality, to what this case is really about.
GPC has built a line extension 6 mles into Wst Florida
El ectri c Cooperative, Inc.’s (“WFEC’) historic service territory
to provide electric service to a custoner already being served
by WFEC. GPC did this through a series of transactions with an
al | eged new custoner, Enron Conpression Services (“Enron”) that
makes it appear that Florida Gas Transmi ssion (“FGI”) is not
buying electricity, but is buying only horsepower.

The PSC s departure from and abandonnent of, its years of
recogni zing historic service area, its attenpt, again, to depart

fromits statutory authority (see, Tanpa Electric Co. v. @Garci a,

767 So.2d 428 (Fla. 2000), and its approval of a structured
paper transaction that is nothing nore than defacto retail
deregul ation, all add up to a reversal of the PSC s Final Order.

WFEC i s not asking this court to reweigh the evidence or to
second guess the PSC. Not hing needs to be reweighed in this
case to reverse the PSC Order.

1. The PSC Disregards Historic Service Area: Both

Appel | ees



claimthat WFEC is trying to add to the current Rule 25 - 6.0441
by insisting on the consideration of historic service in
resolving a territorial dispute. Again, nothing is further from
the truth. WFEC is not asking this Court, nor did it ask the
PSC to add anything to the Rules. Sinply stated, the PSC has by
its own precedent in the decisions cited in WFEC' s Initial Brief
and again cited by the PSCin its Final Order, included historic
service as the first criteriainresolving territorial disputes.
Al'l one need do is reviewthe Final Order at Pages 3 and 4. The
PSC woul d have you believe that it has never awarded territory
based on historic service when in fact the PSCin its own cited
Order says: “W awarded service to the electric cooperative
because it historically and currently served custoners in the
area while FPC did not”. (Final Order Page 4). Appellant calls
attention to the cases cited in its Initial Brief and in the
Staff Recommendation (R-242-263), on historic service areas.
Hence, this is not an issue that was nade up or created by WFEC.
Note also that the PSC s Final Order recognizes that the four-
mle radius around Hinson Crossroads is the disputed area and
except for the intrusion by GPC to serve the electric notors of
WFEC s custoner, FGI, the area is served exclusively by WFEC( R-
033-034). Appellees refer to WWEC s position in this case as an
attempt to draw a unilateral boundary line and to “capture

service” (Page 23, Brief of GPC), which quite frankly is a



humorous argunment, silly indeed, as WWEC has already been
exclusively serving the area for over 40 years w thout any
effort by GPC to provide service in this area (R 033, 034, 059,

165, 170). What the Appellees are trying to say is that even if

autility is serving an area with adequate and reliabl e service,

and has done so for over 40 years, and is capable of expanding
that service at no greater cost than the neighboring utility
(and indeed is currently serving the specific custonmer at a
specific site), the PSC should allow a nonresident utility to
nmove directly into the same building currently served by the
host utility to provide electric service to notors owned by the
host utility’s customer. Both Appellees are telling this Court

that historic service areas are not appropriate matters to be
considered inresolving a territorial dispute. Nothing could be
further fromthe purpose of the territorial dispute rule adopted
by the PSC following its rule nmaking hearing in Docket Nunber
870372-EU, held on Monday, October 30, 1989. Excerpts fromt hat

Rul e Making Hearing are attached hereto as the Appendi x. The
di scussion by the Comm ssioners clearly indicated that they
intended the Rule to apply to geographic areas. The follow ng
gquote from Comm ssioner Easley is quite instructive:

“COW SSI ONER EASLEY: M. Chairman, you know, there is

anot her practi cal bottom |line to this thing.
Ever ybody gets al | concer ned about customer
preference. | cannot envision a circunstance in which
this Comm ssion, or any utility, wuld say to a

custoner that, forget all other things being equal,



that just because you prefer to be served by that
utility over there you're going to be served by that
utility over there whether you are in the territory,

out of the territory, whether you don't Ilike the
rates, you do like the rates, it doesn’'t nmake any
difference. If they are in the service territory they

are going to go with the rest of the service
territory.” (Appendix, Page 30).

Ot her coments by the PSC include, by Conm ssioner Beard:

“...the only reason that we are involved in

territorial disputes is geographic...” (Appendi x, Page
68); referring to range wars, “that is a geographic
probl em It’s just as sinple as it can be.”

(Appendi x, Page 69);

Comm ssi oner Beard agai n:

“l don’t have a problem with that because a service

area is a geographic term okay.” (Appendi x, Page

73);
and the di alogue in the hearing transcript fromPages 84 t hrough
86, which includes the testinmny of GPC Wtness Howell (also a
witness in the case at bar), speaking for GPC When asked
specifically by Chairman M chael McK. W1 son, about a custoner
who is dead center in a cooperative’'s service area but wants

service from GPC or as Chairman W/ son said: ...he’ s right
smack dab in the mddle of a coop’'s territory”, M. Howel
agreed that it would be difficult for GPCto claimthat service
because,

“l would say you would have to have an overwhel m ng

good case presented by a good | awer before you could

award it otherw se”. (Appendix, Page 85).

The upshot of the PSC s own rule making hearing, and its

finding referred to in our Initial Brief that territory refers
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to Chapter 366 speaks to territory and not to custoners clearly
elimnates the Appellees’ argunment regarding historic service
area. The fundanental prem se of the entire dispute resolution
rule is bottonmed on the determ nation of historic geographic
service areas.

The PSC s dramatic policy change in this case, allow ng
retail conpetition through custonmer choice, even to the point of
having two different utilities serving the sane building, is

simlar to its deregulation attempt in Tanpa Electric Co. vs.

Garcia, supra, where the PSC sought to go beyond its statutory

authority and allow unregul ated nmerchant plants to be built in
this state. This Court reversed the PSC s Order, holding that
the PSC had exceeded its authority, and noted that, *Pursuant
only to ... legislative action will the PSC be authorized to
consi der the advent of the conpetitive market...” (lLd., at 435).
The PSC is again trying to pronote a change that only the
| egi sl ature can authori ze.

VWhat |ikely has already happened with the construction of
the addition to Station 13 (which they call 13-A) is a
desi gnat ed service area of GPC, the size of two electric notors,
al beit | arge ones, conpletely surrounded by the service area of
another utility (WFEC), which has been serving the physical site
and surroundi ng geographic area for 40 years, and indeed, is

currently serving the very custoner, the end user, (FGI) with



electricity in the same building. The disputed area is not the
footprint of the notors as the Appellees claim The PSC s Order
inthis case identifies the disputed area as “...the entire area
within the four-mle radius...”, of Hi nson Crossroads, the
| ocation of the FGT facility. (Final Order, Page 5).

2. The PSC Did Not Consider The True Costs To Serve: GPC
and WFEC stipulated that each had equal access to the sane
transm ssion facility (the 230 kV line) and that it would cost
each utility the same to provide that 230 kV service to the
motors to be installed by FGI. WFEC did not stipulate that it
woul d cost the same for each utility to serve Station 13-A
which includes the notors and the building the notors are in
(Appendi x, Pg. 1). Having made that stipulation, GPC now
suggests that since it happens to be the owner of the 230 kV
line from which an extension can be nade by either party,
service by it would be better than service by WFEC. That makes
absolutely no sense. The Appellees’ also suggest that it would
be easier if Enron could deal with only one electric utility
provi der (nanely GPC) instead of two, WFEC and Al abama El ectric
Cooperative (“AEC’), claimng that AEC is a mddle man. No
where in the record is there any testinony or evidence that AEC
is a mddle man or an internediary. WFEC, as a distribution
system and AEC as a transm ssi on and generation system provide

t he sanme service as GPC at standards of service just as good as



GPC s, and AEC is co-owned by WFEC (R-130, 131, 135, 136, 161,
162). There is nothing in the record to refute this statement.
How can service by GPC be superior to WEC AEC when GPC
stipulated they would both be using the sanme facilities and
buil ding the sanme facilities? The argunment is nonsense and was
not an argunent considered by the PSC bel ow

The PSC failed to consider all the costs involved in
provi ding service to the customer. At the Final Hearing, the
Staff finally attenpted to address the i ssue of who was going to
provide the electric service to the building housing the notors
(part of Station 13-A) and GPC s witnesses made it clear it was
not GPC (R-106, Lines 8-23). The Staff properly concluded that
WFEC woul d be providing that service (R-242-257).

3. There Was No Lack OF Interest By West Florida: The
Appel | ees assert that it was WFEC' s | ack of interest in serving
Enron that should lead this Court to confirm service by GPC
This entire claim of the Appellees is that as a result of one
feebl e contact made in 1998 by Enron to the general sw tchboard
of WFEC, GPC should be awarded service. Their entire case is
based on a statement by GPC w tness Ant hony:

“It is nmy understanding that ECS contacted both AEC

and WFEC around Decenmber 1998, well in advance of

signing an agreenment with Gulf Power but a |ack of

energetic interest on their part, coupled with the
sincere interest expressed by Gulf Power, |ead ECS to

pursue service froma@lf.” (R - 94).

This was not the direct testinony of any person who contacted
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AEC, but nerely M. Anthony’s *“understanding”. Wen asked what
di scussi ons FGT or ECS had with WFEC bet ween 1996 and 1998 about
service, M. Anthony said (Al questions “Q are asked by M.
Haswel | and all answers “A” are responses of M. Anthony):

Q Okay. VWhat di scussi ons did Fl ori da Gas

Transm ssi on or ECS, to your know edge, have with

West Florida between 1996 and 1998 about this

service?

| do not know.

You don’t know whet her they had conversations or

not ?

Not particularly, no. The conversation that |

had with Enron Conpression services, they nade

mention that they had contacted West Florida

El ectric and AEC at sonme time interval during

that time, but | don't recall the time that they

di scussed that.

Q Did Enron at any tine during any di scussions that

you were privy to say, “we’'re comng with Gulf

because we haven't gotten anywhere wth West

Fl ori da or AEC'?

| don’t recall them saying that.

So, regarding your testinony at Page 3, Line 7,

ECS asked questions about the type of facilities.

Again, you don’t know whether any of those

guestions were asked of West Florida or AEC?

A. | do not know what they asked West Florida
El ectric or AEC.

Q Do you know if they asked them anyt hi ng?

A No, | do not know if they asked them any
specifics.” (Exhibit 9, Pages 14-15).

o >

o >

This testinony of M. Anthony fits exactly with w tness
Dunaway of WFEC (T-159 - 160). \When asked if he recalled any
di scussi ons between WEC and Enron in Decenber 1998, M.
Dunaway’ s testinony, unrebutted is:

“No, ECS did not make a formal request in Decenber of

1998, for information regarding West Florida's

interest in serving the additional |oad at the FGT

Punping Station. According to ECS Answer to WEC s
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informal Interrogatories, ECS nmade a phone call to
WFEC s general nunmber in Decenber of 1998. The phone

call was not returned. Qur business records do not
show any evidence of receiving the call. If the
unconfirmed call was ECS only attenpt to request a
pr oposal from West Fl ori da, it was ECS that

denmonstrated a |l ack of interest in West Florida.”
The Appellees also try to suggest that this alleged | ack of
interest is conparable to the |ack of interest that GPC showed

in Gulf Coast Electric Cooperative, Inc. vs. Clark, 674 So.2d

120 (Fla. 1996), (Gulf Coast |), where this Court, reversing the

PSC, awarded service to a prison site to Gulf Coast. Bot h
Appel | ees m scharacterized the case entirely and suggest that
this Court awarded Gulf Coast the | oad because it had actively
pursued the service while GPC sat back and did nothing. That

view i s wrong. In Gulf Coast I, the record is replete with

evi dence that GPC knew what Gulf Coast was doi ng, sat back and
watched its efforts, and said nothing until after Gulf Coast had
secured the | ocation of the correctional facility in Washi ngton
County. In this case, Enron, FGI and GPC kept WFEC out of the
| oop and quite frankly kept their negotiations private. The
only witness from Enron to testify in this case, M. Hilgert,
(Exhibit 14, Page 18) acknow edges that GPC did not even tel

Enron that there was another electric service provider in the
area. Hilgert also stated that he did not know that WEC was
serving the current custonmer (FGT) until after Enron had al ready

signed a contract with GPC. Finally, and even nore inportantly,



the “but for” issue in Gulf Coast | was not the determ ning

factor in the case. That argunent was used to counter a claim
by GPC that Gulf Coast had raced to serve the site. This Court
tossed out GPC s racing to serve argunment, and found that the
PSC erred in failing to consider custonmer preference and abused
its discretion in awarding service to GPC, holding that there
“i's no conpetent, substantial evidence in the record to support
the PSC s findings that Gul f Coast (1) uneconom cal ly duplicated
GPC s facilities, and (2) engaged in a “race to serve” the
prison.” (1d. at 123). It was that sinple. The Appel |l ees
all ege that this project would not have been built at all if GPC
hadn’t done its work (albeit behind the scenes w thout WEC s
know edge). A reviewof Exhibit 3 (RD - 8), an Exhibit fromthe
Phase V expansi on project of FGT clearly shows that this project
was part of a huge project and to argue that FGI woul d not have
added conpression capacity to this station regardl ess of who t he
power supplier would be is ridiculous. Their own docunents
indicate they had to increase the capacity of this station
regardl ess of who was going to serve it.

4. @l f Coast Electric Cooperative vs. Johnson, 727 So.2d

259 (Fla. 1999) (aul f Coast [1): Appel | ees al so

m scharacterized “@ulf Coast I1”, a continuing dispute between

GPC and Gulf Coast Electric arising out of the Gulf Coast |

case. Again, as WFEC noted in its Initial Brief, Gulf Coast Il

10



is clearly distinguishable fromthis case because in the case at
bar there are no co-mngled facilities, until the PSC all owed
GPC to construct facilities right into the building currently
served by WFEC. GPC m srepresents the case even further by
stating in its Brief at Page 16 that “this court affirmed the
PSC s concl usion that establishnment of fixed boundaries in rural
areas hanper flexibility...”. (Enphasis added). What this Court

said in Gulf Coast Il, was: “Regarding the undevel oped areas,

conpetent substantial evidence supports the PSC s decision...”.
(Ld. at 264). The Court was not referring to rural areas.

5. Cust oner Preference/ Custoner Choice: Appel | ees al so
confuse custoner choice and custoner preference. The
territorial dispute rule refers to “customer preference”, not to
“custonmer choice”. Nothing could be nore sinple. No where in
the statute, or in any PSCrule is customer choice provided, nor
is it anywhere stated that custonmer preference rises to a | evel
of an absol ute choice by the custonmer. What the PSC has done in
this case, and what the PSC refuses to recognize, is that its
decision will in fact allow customer choice prior to any
| egi slative authorization to do so. Whether it is a preference
or a choice, this Court has already ruled that a custoner does
not have the authority or the right to pick its electric service

provi der. (Story vs. Mayo, 217 So.2d 304 (Fla. 1968) and Lee

County vs. Marks, 501 So.2d 585 (Fla. 1987).

1



6. The Second Transformer and 115 kV Servi ce Opportunities:
Both Appellees go into feigned indignation claimng that WEC
should lose this case because it refused to agree to the
custoner’s requested service of 230 kV service and that WEC
insisted that the second transformer be utilized by WEC to
benefit its custoners whether Enron liked it or not. Remarkably
t he Appel | ees argued that WFEC showed no interest in the project
until after Enron and GPC had already signed agreenents for
provi ding the service. WFEC never had a chance to make any
formal proposal to Enron regarding the wuse of its 115 KkV
facility, or access to GPC s 230 kV facility. (R-57, 58). The
record is clear that Enron never asked WFEC for a proposal, and
conducted all of its negotiations with GPC in private and when
finally asked, gave WFEC |l ittl e informati on and only at the | ast
m nute. (R-47, 57, 58). WEC had to guess about the service
needs, but once it received sufficient information it then
agreed with the custonmer request for 230 kV service. WEC had
no reason not to since it had equal access to the 230 kV
facility available to both GPC and WFEC.

The assertion by the Appell ees that WFEC was trying to force
Enron to allow it to use the second transformer is ridiculous.
GPC and Enron have contractually agreed to keep the second
transfornmer as a dedi cated spare, and why not? GPC has no ot her

custoners in the area and no systemto utilize it. But, WFEC



does, and if WEC were properly recognized as the historical
service provider, and allowed to continue to provide service to
its own custonmer, Enron and WFEC coul d easily have made ot her
agreenments beneficial to both. We don’'t know what those
arrangements would be because WEC was not given a chance

There is a potential benefit to WEC that was never fully
expl ored because WFEC was not given the opportunity to discuss
the matter with Enron since it privately agreed to service from
GPC wi t hout WFEC s know edge.

7. Gulf Power WIIl Not Be Providing All OF The Electric
Service To Station 13-A: Another patently absurd result of this
case is that even though the Appellees claimthat Station 13-A
is a new service area and constitutes a new customer, GPC cannot
serve all of the electrical needs of Station 13-A and w |l not
serve all of those needs (R-106). The building that the notors
are housed in is served by WEC for all of the 1lighting,
heating, air conditioning, and other ancillary services. For
GPC to serve the entire facility it would have to install
additional facilities, presumably another transformer (Exhibit
7, P. 24, Lines 14-18), and the cost of such facilities would
then make it nmore costly for GPCto serve than WFEC si nce WFEC' s
service is already there and already serves the facility. W
can infer that GPC knew it could not serve the entire new

Station 13-A and woul d have to add additional facilities besides

13



the 230 kV service. Hence, it is quite convenient for GPC to
claimthat the disputed area is only the footprint of the notors
inside the building owned by FGI, WFEC' s custonmer. For GPC to
provide service to all of Station 13-A, it would uneconom cally
duplicate service by WEC We have the absurd result of two
utilities providing service in the same buil di ng.

8. Enron Court Services: Both Appellees got quite
per pl exed by the sinple hypothetical posed by WEC regarding
“Enron Court Services”. Of course, this is nerely a
hypot hetical, hence there is no evidence in the record regardi ng
any territorial agreenents between the City of Tallahassee and
any other utility, nor is there any evidence about what ki nd of
electric service is being provided to the Suprene Court
bui l ding. This hypothetical could apply to any other situation,
and i ndeed, need not be hypothetical at all since the actual
fact of this “mschief” is occurring at Hinson Crossroads. The
PSC was particularly perturbed wth WFEC for referring to ECS
as “Enron”...rather than its full nane. (PSC Brief, Page 34,
Foot note 14). In short, the PSC was suggesting that WFEC was
trying to “Enronize” this case, sonehow trying to “look to
matters beyond the record”. Per haps the PSC should | ook at
Exhibit 3 (RD - 5) where the predecessor to Enron Conpression
Services, ECTR, or ENRON Capital and Trade Resources capitalized

its first name and used it exclusively in the body of the letter
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describing its confidential project description in May of 1996.
Apparently the Conpany was proud of the name “ENRON’ in May of
1996.

9. Story vs. Mayo and Lee County vs. Marks: The Appell ees

basically conclude that neither Story vs. Mayo nor Lee County

vs. Marks support the position of WFEC in this case and are,

therefore, not on point. 1In the first place, Story vs. Mayo was

heard by this Court, and ruled on, prior to the passage of the
“Grid Bill”, which gave the PSC specific jurisdiction over
territorial agreenents and territorial disputes. The Gid Bill
did nothing to change the Supreme Court’s holding that an
el ectric customer has “no organic, econom c or political right
to choose an electric supplier nerely because he deens it to be

to his advantage”. (Story vs. Mayo, 217 So.2d 304 (Fla. 1968),

Lee County vs. Marks, 501 So.2d 585 (Fla. 1987). Not hi ng has

changed in either this Court’s subsequent opinions, nor at the
| egi slature to change that ruling. It was not conditioned on,
nor applicable only to, custoners inside the service territory
t hat was approved by the PSC in advance. The Appellees sinmly
have no answer to the current state of the | aw because the PSC
has gone beyond it and has, as stated in WFEC' s Initial Brief
done by the back door what the | egislature has refused to do in
the State of Florida.

CONCLUSI ON
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The Appellees have stated nothing in their briefs that
changes or alters the fact that the PSC has gone beyond the
essential requirenents of |aw and has entered an Order that is
unsupported by conpetent substantial evidence in the record.
The PSC has now created a nechanism for custonmer choice,
deregul ation, and basically the elinination of any noti on of the
hi storic service area of electric utilities. This is a mgjor
policy shift and as Conm ssioner Pal ecki said in his dissent,

“...such a shift in policy should be done either

t hrough I egislation or at the very | east, an anendnent
to our existing rule. Wth a statutory change or rule

maki ng, all players will know the rules of the gane in
advance. West Florida as well as Gulf Power and ot her
potential providers will be able to govern thensel ves
with full know edge that customer preference will be
paranmount in determ ning which utility will be awarded
service to custoners in dispute”. (Final Order, Page
15).

The PSC s Order should be reversed and the PSC should be
ordered to grant WEC the right to continue to serve its

exi sting custoner and historic service area.
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