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SYMBOLS AND DESI GNATI ONS OF THE PARTI ES
References to the Record shall be identified by “[R _
].” References to the transcript of the September 19, 2001,
heari ng before the Florida Public Service Comm ssion shall be

identified by “[Tr. ___].” References to hearing exhibits

shall be identified by “[Exhibit at 1.7

Appel | ee Gul f Power Conpany shall be referred to in this
brief as Gulf Power Conpany, Gulf Power, or the Conpany. The
Fl orida Public Service Comm ssion shall be referred to as the
Comm ssion. Appellant West Florida Electric Cooperative shal

be referred to as WFEC.



STATEMENT OF THE CASE AND FACTS
Appel | ee Gul f Power Conpany rejects the Statenment of the
Case and Facts of the appellant, West Florida Electric
Cooperative, as inconplete, inaccurate, irrelevant and
argumentative. In lieu thereof, Gulf Power would submt the
fol | ow ng:

(a) Nature of Case: This case involves an appeal from a

Final Order entered in an admnistrative proceeding involving
the Commi ssion’s exercise of its statutory jurisdiction over
the electric grid in Florida and territorial matters involving
electric utilities. The matter before the Comm ssion invol ved
a territorial dispute between WFEC and Gul f Power regarding
electric service to a new custoner in Washi ngton County,

Fl ori da.

(b) Course of Proceedings and Jurisdiction: Enron

Conmpr ession Services Conpany and Gulf Power jointly filed a
petition for declaratory statenment on February 26, 2001
seeking a determ nation by the Comm ssion that, under the
facts in this case, the custonmer had the right to select Gulf
Power as its electricity provider and that Gulf Power had the
obligation to honor that selection. The Comm ssion was
schedul ed to make a deci sion regarding the petition for

decl aratory statenment on May 1, 2001. WFEC filed a petition

to resolve territorial dispute on April 10, 2001. [R 5] An



evidentiary hearing regarding the dispute was held on
Wednesday, Septenber 19, 2001. Having considered all of the
evi dence and argunents of the parties, the Commi ssion entered
its Final Order resolving the territorial dispute, Oder No.
PSC- 01- 2499- FOF- EU, on Decenber 21, 2001. [R 264] WFEC
filed its notice of appeal to the Suprenme Court of Florida on
January 18, 2002. [R 279]

The Comm ssion had proper jurisdiction to hear the
di spute pursuant to the jurisdictional grant found in Section
366.04(2)(e), Florida Statutes. This Court has jurisdiction
to hear the appeal pursuant to Section 3(b)(2), Article V,
Fl orida Constitution, and Section 366.10, Florida Statutes.

(c) Disposition in Lower Tribunal: Having considered

all of the evidence and argunments of the parties, the

Comm ssion entered its Final Order defining the service area
as the footprint of the two new, very large electric notors
for which the new electric service was needed and awar di ng
Gul f Power the right to provide electric service to the new
cust oner.

(d) Statenment of Facts: Gulf Power Conpany is an

i nvestor-owned public utility with a statutory obligation to
serve custonmers as |ong as such service would not
uneconom cally duplicate the facilities of another utility.

[ Tr. 116] The Conpany was established in 1926 and has



continually served custoners in Northwest Florida, including
custoners in Washi ngton County, for nore than 75 years.
[ Exhibit 6 at 2-3] As an investor-owned public utility, Gulf
is regulated by the Florida Public Service Conm ssion pursuant
to Chapter 366, Florida Statutes. [Tr. 116]

Fl orida Gas Transm ssion (FGI) owns and operates a
nat ural gas pipeline spanning the breadth of Northwest
Florida. {Exhibit 11] Conpression stations are installed
al ong the pipeline in order to pressurize the gas and nove it
downstream [Exhibit 14 at 20] One of those conpression
stations, designated Station 13, is |located on a 35 acre site
in the vicinity of the H nson Crossroads in Washi ngton County,
Florida. [Tr. 60] The area surrounding Hinson Crossroads is a
generally renmote, |ow density, rural setting conprised mainly
of single famly residences, fish canps, farm operations, a
few smal |l businesses and FGI's conpression station. [Tr. 60]

Station 13 operates using natural gas fired conpression.
[ Tr. 113-14, Exhibit 11] WEC currently serves the basic
electricity needs of Station 13 with 120/240 volt service
extending froma 25,000 volt (25 kV) line that is part of
their local distribution network. [Tr. 106, 152] This service
is used to operate fans, lights, conputers and the |ike that
are necessary for the station’s operations. [Tr. 106]

In order to serve an increased need for natural gas in



Central and South Florida, FGT began what it has dubbed the
Phase V Expansion Project. [Exhibit 11] As part of the Phase
V Expansion Project, it was determ ned that approximtely
133, 000 horsepower of additional conpression capability was
needed along the length of the pipeline. [Exhibit 11]
Approxi mately 24,000 horsepower of this new conpression
capability was to be installed at a new facility called
Station 13A, located in Washi ngton County next to the existing
Station 13. [Exhibit 11] As part of the determ nation as to
how to supply the additional conpression capability at Station
13A, FGT sought proposals fromoutside entities such as Enron
Conmpr ession Services Conpany (ECS). [Exhibit 14 at 29] It was
eventual ly determ ned that the needed conpression at Station
13A woul d be provided by the installation of two new, very
| arge, 15,000 horsepower electric notors. [Tr. 99, Exhibit 11]
To operate these electric notors, FGI turned to ECS.
[Exhibit 13 at 1] ECS is in the business of contracting to
provi de mechani cal energy for pipeline conpression using
electric notors. [Exhibit 14 at 8 In essence, ECS contracts
to deliver mechanical energy for a fixed price, allow ng
pi peline operators like FGT to effectively elimnate a
variable cost. [Exhibit 14 at 8-9] 1In doing so, ECS takes on
sone of the potential risks (and |likew se, the potenti al

benefits) associated with variability in energy pricing



(natural gas as conpared to electricity). [Exhibit 14 at 29]

Though ECS and FGT have a corporate relationship, they
are two separate corporate entities in two very different
busi nesses. ECS is a wholly-owned subsidiary of Enron North
America, itself a subsidiary of Enron Corporation. [Exhibit 13
at 2] FGT is a subsidiary of Citrus Corp., a joint venture
bet ween Enron Corporation and anot her, unrel ated corporation,
El Paso Energy. [ld.] ECS is a valid corporate entity with
ei ght enpl oyees, and is authorized to do business in Florida.
[ Exhi bit 14 at 8} ECS has separate ownershi p and nanagenent
from FGT and the two entities operate at arms-length. [Exhibit
13 at 1] In fact, ECS has bid on other conpression projects
for FGT and not been awarded the contract. [Exhibit 14 at 23-
27]

Early in the planning stages for Station 13A, ECS
contacted both WFEC and Gulf Power concerning service to the
proposed nmotors. [Tr. 42, 91] @ulf Power, which has been
serving custoners in Washi ngton County continuously since its
formation in 1926, responded to this custoner request. [Tr.
91] The Conpany worked closely with ECS for over two years,
in an effort to denonstrate the viability of providing the
addi ti onal conpressi on horsepower designated for Station 13A
via electricity. [Tr. 91] Providing the custoner electric

service in a tinmely manner was paranount given the custoner’s



need to have the conpression online in a specific timefrane.
[Tr. 91] To help the custoner neet its deadline for electric
service and as part of Gulf’'s efforts working with ECS over
the two years leading up to ECS' s selection of Gulf as the
preferred electricity supplier, Gulf conmtted to pre-engi neer
t he necessary transm ssion additions and plan right-of-way
acquisitions. [Tr. 91, Exhibit 6 at 6] Furthernore, when
concern arose around WFEC s contention that it was entitled to
serve Station 13A, ECS and Gulf prepared a joint petition for
decl aratory statement with the intent to resolve the
uncertainty as quickly as possible. [Tr. 93-94, Exhibit 6]!?
The new notors planned for Station 13A have very specific
starting, operating, and reliability requirenments that dictate
service fromthe | ow side buss of a distribution substation
served directly by a 230,000 volt (230 kV) source. [Tr. 99]
These requirenments far outstrip the capacity of WFEC' s 25 kV
di stribution systemcurrently serving FGI and the ot her
exi sting custoners in the area. 1In fact, no utility had
adequate distribution facilities in the area capabl e of

nmeeting this need. [Tr. 74, 99, 112, 153] Station 13 has a

1 The ECS/ Gul f Power petition was filed on February 26",
2001. The Comm ssion’s decision on the ECS/ Gulf Power
petition was schedul ed for May 1st, 2001 but was del ayed
following WWEC' s April 10, 2001, petition to resolve
territorial dispute. The ECS/ Gulf Power petition was
eventually rendered nmoot after the Conmm ssion entered its
Final Order in this case granting the sanme relief.



peak nmont hly demand of 159 kilowatts. [Tr. 62] The new
service at Station 13A is expected to have a peak demand t hat
may reach as high as 19,000 or 20,000 kilowatts, or nore than
100 tinmes the existing peak |oad found at Station 13. [Tr.
120, 194]

The only nearby facility that is adequate to serve this
new load is Gulf Power’s 230 kV transm ssion system | ocated
approximately six mles to the south-west. [Tr. 99-101,
Exhibit 2] In order to serve this new load, GQulf committed to
design and build a new, six mle long, 230 kV transm ssion
line and rel ated substation equipnent in time to nmeet the
custonmer’s deadline for electric service to Station 13A. [Tr.
99-101] In addition to the normal service requirenents, the
custonmer requested and Gulf agreed to provide a dedicated
backup transformer which is being paid for by ECS. [Tr. 145]
This transformer and rel ated substation equi pnent is dedicated
to the exclusive use of ECS, and cannot be used to serve any
other load. [Tr. 145, Exhibit 7 at 22-23] To serve other
customers fromthe 230 kV transm ssion line would require
significant additional equipnment. [Tr. 145] The equi pnent
being installed to serve Station 13A is so electrically renote
fromthe system serving WFEC' s custoner in the area so as to
be inperceptible to them and will not inpact their current

service. [Tr. 145]



WFEC is a rural electric distribution cooperative, owning
no transmssion facilities of its own. [Tr. 118-22] It does
not have an approved rate tariff for the type of service
required by ECS. [Tr. 45-46] Although WEC can gain access
to Gulf Power’s 230 kV transm ssion facilities, such access
can come only through and with the assistance of WFEC s
supplier of generation and transm ssion services, Al abama
El ectric Cooperative (“AEC’). [Tr. 154] AEC would in turn
obtain service fromaGulf’s 230 kV transm ssion line via the
Sout hern Conpany’s Open Access Transmi ssion Tariff with FERC.
[ Tr. 154] If ECS were required to receive electric service
from WFEC rat her than from Gulf Power, it would have the
effect of placing an additional internmediary, AEC, between the
customer and the actual transm ssion service provider. [Tr.
121-22] @l f Power, however, is the owner of the transni ssion
facilities fromwhich service to Station 13A nust cone and
therefore the custoner can obtain the full bundle of retail
el ectric service directly fromthe provider of the facilities

used to serve them [Tr. 117]

2 Gulf Power is a wholly-owned subsidiary of The Southern
Conpany.



SUMVARY OF ARGUMENT

The Comm ssion’s decisions defining the disputed service
area as the footprint of the new electric notors installed at
Station 13A and awarding Gulf Power the right to provide
electric service to ESC at the station are clearly supported
by conpetent, substantial evidence contained in the record
bel ow. Furthernore, under the standard of review approved by
this Court, the Comm ssion’s decisions are to be presuned
reasonabl e and proper, and this Court should not attenpt to
re-wei gh the evidence heard by the Comm ssion. Neverthel ess,
WFEC s petition asks this Court to ignore evidence presented
to the Conm ssion and, contrary to established public policy
in this state, prematurely draw a |line in the sand as a
territorial boundary around a rural area where service to no
ot her customer is currently in dispute or likely to be
di sputed in the future. The Comm ssion’s decisions are
consistent with the facts established in the record, the
Commi ssion’s rules and the rel evant precedent, including this

Court’s decision in GQulf Coast Electric Cooperative, Inc., V.

Clark, 674 So. 2d 120, (Fla. 1996) [hereinafter referred to as

“@ulf Coast 1”]. There is no |lack for substantial, conpetent

evi dence, nor does the Comm ssion’s order fail to neet any of
the essential requirenents of |aw

WFEC has attenpted to divert this Court’s attention from



the Comm ssion’s analysis of the record by second-guessing the
Commi ssion’s review of historical service, m scharacterizing
ECS as a dunmy corporation, ignoring the specific service
requi rements of Station 13A, and accusing the Conm ssion of
adm nistratively creating new | aw. None of WEC s

di versionary argunments are supported by the record bel ow,
rather, they are sinply an attenpt to have this Court
reconsi der evidence the Conmm ssion has al ready reviewed. The
record below reveal s that the Conmm ssion properly reviewed the
evi dence subm tted before it, including evidence on historical
service, and then carefully applied the factors set forth in
Rul e 25-6.0441(2), Florida Adm nistrative Code, before

determ ning that service should be awarded to Gulf. The

Comm ssion’s decision is supported by conpetent, substanti al

evi dence and neets the essential requirenents of the |aw.

10



ARGUVMENT
The Comm ssion’s decision to award Gulf Power the right
to provide service to ECS at Station 13A is clearly supported
by conpetent, substantial evidence contained in the record
bel ow. The Conm ssion’s decision is consistent with the facts
established in the record, the Comm ssion’s rules and the

precedent established in Gulf Coast |I. There is no |ack of

substantial, conpetent evidence, nor does the Comm ssion’s
order fail to neet any of the essential requirenments of |aw.

| . WFEC has asked this Court to go beyond the well
defined limted standard of review and inproperly
re-eval uate the factual evidence presented to the
Conmi ssi on.
Comm ssi on orders cone before this Court with the
presunption that the decisions contained therein are

reasonabl e, proper, and were nade within the Comm ssion’s

jurisdiction and powers. [Qulf Coast Electric Cooperative V.

Johnson, 727 So. 2d 259, 262 (Fla. 1999) (hereinafter referred

to as “@Gulf Coast 11”)] Any party challenging such orders

must show that the decisions depart fromthe essenti al
requirements of the law. [1d.] As long as the Conm ssion’s
deci sions are not clearly erroneous and are supported by
substanti al conpetent evidence, this Court should uphold the
Comm ssion’s findings. [ld.] The Court should not attenpt to

re-visit or re-weigh evidence which has already been subj ect

11



to the Conm ssion’s review. [Panda-Kathleen, L.P. v. dark,

701 So. 2d 322, 328 (Fla. 1987)]

Furthernmore, an agency’s interpretation of a statute that
it must enforce should be given great deference. [I1d.]
Li kewi se, the sane deference should be given to | ongstanding

adm nistrative rules. [Pan Anerican World Airways, Inc., V.

Florida Public Services Commi ssion, 427 So. 2d 716, 719 (Fla.

1983)] Such a deferential standard of review is appropriate

given the Commi ssion’s particul ar expertise in the area.

[Gulf Coast 11 at 262] Nevertheless, WFEC has repeatedly
tried to convince this Court to re-interpret Conm ssion rules
such as Rule 25-6.0441(2), and to re-wei gh evidence presented
to the Conm ssion regardi ng, anong ot her things, historical
service and the corporate parentage of ECS. This can only be
because an application of the well established Iimted
standard of review outlined above clearly supports the

Commi ssion’s decision in favor of Gulf Power.

1. The Conm ssion’s decision that the service area is
the footprint of the two 15, 000 horsepower notors
| ocated at Station 13A is supported by
substantial, conpetent evidence and neets the
essential requirenments of |aw.
The Commi ssion found the only service area in dispute to
be the footprint of the two 15,000 horsepower notors at
Station 13A. [R 270] The record is clear that the only

active dispute in this case was over service to ECS at Station

12



13A. [Tr. 92, 110-11, 193] Despite its effort to enlarge
this dispute to a broader geographic area than the scope of
Station 13A, WFEC failed to show that any active controversy
exi sts over any other custonmer request for service at any
| ocation other than that covered by the request for electric
service by ECS at Station 13A In reaching its decision, the
Comm ssion found that to establish any other territorial
boundary in the disputed area would be “premature” and agai nst
the prior policy of the Comm ssion. [R 270]

In the past, the Conm ssion has wisely declined to rule
on hypot hetical disputes. For exanple, in Order No. 20892
i ssued March 14, 1989 in Docket No. 881262-EU, the Comm ssion
granted a notion to dismss and ruled (at page 3):

CHELCO s Petition and Conpl aint should al so be
di sm ssed. CHELCO has only offered specul ati on as
to a future fact pattern and has not alleged facts
constituting a present territorial dispute. The
Comm ssion’s authority to resolve such disputes
stenms from Section 366.04(2)(e), Florida Statutes
(1987) which the Comm ssion itself has expressly
limted to “actual and real” controversies; no
statutory basis for interceding in a potenti al
di spute exists.” [sic] See, Order No. 15348 issued
on Novenber 12, 1985 in Docket No. 850132-EU. Thus,
CHELCO s conplaint is, at best, premature. |If and
when Gulf actually attenpts to serve a custoner
within CHELCO s service area, the cooperative wll
have a cause of action.

[In re: Petition of Alabama Electric Cooperative Inc., 89

F.P.S.C. 3:179 (1989)] In Order No. 15348, the Conm ssion

rejected CHELCO s al legation that a controversy over custoners

13



or territory was “immnent” as sufficient to invoke the
jurisdiction of the Conm ssion to resolve a territorial

di spute. [In re: Petition of Choctawhatchee Electric

Cooperative, Inc., 85 F.P.S.C. 11:74 (1985)] The Comm ssion

stated that “unless and until an actual and real controversy
arises, no statutory basis for interceding in a potenti al
di spute exists.” [I1d.]

Neither Gulf Power nor WFEC has received a request for
new service from any other customer in the area around Station
13A that is being disputed by the other utility. [Tr. 193]
Gul f Power assured the Commi ssion that it does not intend to
serve any present customer of WFEC. [Tr. 111] Therefore,
this case does not involve an active or inm nent dispute over
exi sting custoners of either utility. |In addition, CGulf
assured the Comm ssion that it will not serve any future
prospective custoner in the vicinity of Station 13A where such
service would constitute uneconom c duplication of WFEC s
facilities. [Tr. 111] The Conm ssion considered this fact as
shown at page 5 of the Final Order. [R 269] Therefore, the
Conmmi ssion is justified in its determnation that there is not
likely to be a dispute over potential new customers in the
ar ea.

As a practical matter, Gulf would not be able to serve

the largely residential |oad of the other customers typical of

14



the area wi thout adding additional facilities, substantial

vol tage conditioning equi pnent and the |ike due to the type of
service being provided and the effects of voltage dips during
Station 13A notor starts. [Tr. 101-02; Exhibit 8 at 15-16; R
271] This need for additional equipnment to allow Gulf to
serve the type of custoners represented by WFEC s exi sting
load in the area is a result of the fact that the type and
character of electric service required by the new electric

| oad of ECS at Station 13A is substantially different fromthe
“normal” electric services required in the Hinson Crossroads
ar ea.

Al'l of these facts were relied on by the Conm ssion in
making its decision regarding di sputes over electric service
in the general area around Station 13A. [R 269] The
Comm ssi on determ ned that no other active controversy exists
or is reasonably foreseeable in the general area around
Station 13A. [R 269-70] Therefore, the Conm ssion properly
declined to expand the definition of disputed area in this
case into an area that is not currently the subject of an
actual and real dispute. [1d.]

The Commi ssion’s decision |imting the size of the
“di sputed” service area is consistent with its stated goal of
not prematurely establishing territorial boundaries. 1In the

absence of an active dispute over a specific custonmer request,

15



a determ nation regarding service rights to an area greater
than the footprint of Station 13A, as WEC suggests, would
enconpass areas that are presently undevel oped. The

Comm ssi on has found such a proposition to be adverse to the
public policy that seeks to avoid uneconom c duplication of
facilities. [Tr. 112] The Comm ssion addressed this issue in
Order No. PSC-98-0174-FOF-EU, which was later affirmed by this

Court in Gulf Coast 11.

In Gulf Coast 11, the Comm ssion had acknow edged t hat

expansi on of areas in dispute into undevel oped areas could

| ead to uneconom c duplication of facilities. [1d.] This
Court concluded that “the PSC is not required as a matter of
law to establish territorial boundaries in order to resolve a
territorial dispute that does not involve service to current
or future identifiable custonmers.” [ld. at 264] This Court
affirmed the Comm ssion’s conclusion that the establishnment of
fi xed boundaries in rural areas hanpered flexibility and woul d
serve as a deterrent to the econom c expansion of service, and
that the Comm ssion should not be placed in a “judicial
straight-jacket”. [1d. at 265] Prematurely awardi ng service
rights in an undevel oped area to a utility hanpers the

Conmmi ssion’s ability to determ ne which utility is in the best
econom ¢ position to extend service to the undevel oped area at

such tinme as devel opnment occurs. [Tr. 112] Under the facts

16



of this case, designating either Gulf Power or WFEC as the
service provider for an area larger than that of the footprint
of Station 13A would, in effect, be drawing lines on the
ground in the absence of an actual dispute.

L1, The Comm ssion’s decision awardi ng Gulf Power the
right to provide electric service to the two
15, 000 horsepower notors |located at Station 13A is
supported by substantial, conpetent evidence and
neets the essential requirenments of |aw.

The Commi ssion’s rule for resolving territorial disputes
is found in Rule 25-6.0441(2), Florida Adm nistrative Code.
In that rule, there are four specific factors spelled out for
t he Comm ssion’s consideration:

(2) In resolving territorial disputes, the
Comm ssi on may consider, but not be limted to
consi deration of:

(a) the capability of each utility to provide
reliable electric service within the disputed area
with its existing facilities and the extent to which
additional facilities are needed;

(b) the nature of the disputed area including
popul ati on and the type of utilities seeking to
serve it, and degree of urbanization of the area and
its proximty to other urban areas, and the present
and reasonably foreseeable future requirenents of
the area for other utility services;

(c) the cost of each utility to provide
di stribution and subtransm ssion facilities to the
di sputed area presently and in the future; and

(d) custoner preference if all other factors are
substantially equal.

Though this list is not intended to be exclusive, the fact
t hat several factors are |isted does appear to provide sone

i ndication that these factors are those that the Comm ssion

17



found were especially inportant for it to consider in
resolving territorial disputes. There is no requirenment that
t he Comm ssion consider any other factors in making its

deci sion, though they are permtted, pursuant to Rule 25-
6.0441(3), to seek additional relevant information if the
Comm ssion determnes it to be necessary. [Fla. Adm n. Code
R. 25-6.0441(3)] Furthernmore, this Court has recogni zed an
adm ni strative agency’ s right to interpret its own rules, as

| ong as such interpretations are not clearly erroneous. [ See

Pan Anerican World Airways, Inc., 427 So. 2d at 719] 1In the
i nstant case, the Conmm ssion considered the evidence in the
record and reasonably concluded that the first three of the
four factors found above were equal and therefore that
customer preference should be the determning factor. [R
275]

The first factor, capability to serve, though arguably in
favor of Gulf Power, was determ ned by the Comm ssion to be
equal. [R 274] @lf Power is the owner/operator of the only
transm ssion facilities that are capable of providing the 230
kV source needed to serve this custoner’s load. [Tr. 99, 123;
R. 273] Both utilities have access to Gulf’'s existing 230 kV
facilities, since WFEC can access Gulf’s transm ssion
facilities through AEC by way of the Southern Conpany’s Open

Access Transmi ssion Tariff with FERC. [Tr. 181; R 273]
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Arguably, this favors Gulf Power because the superior
arrangement is for the custonmer to work directly with the
owner/operator of the transm ssion facilities fromwhich the
el ectric service is to conme rather than through multiple
parties, such as WFEC t hrough AEC, neither of whom own or
operate the necessary transm ssion facilities in the area.
The Commi ssion ultinmately decided that either utility would
have to construct a transm ssion tap roughly equivalent to
t hat planned by Gul f Power to connect its existing 230 kV
transm ssion facilities to the new custoner’s | oad, therefore
this factor is essentially equal. [Tr. 181, 195; R 273]

Next, the Comm ssion determ ned that the second factor,
the nature of the disputed area, did not favor either utility.
[R 274] Both Gulf Power and WFEC have historically served
rural custoners in Washi ngton County, and neither had existing
facilities on site capable of handling the electric | oad
proposed by ECS. [Tr. 116; R 274] Likewise, the third
factor, cost to serve, was also found to be equal anong the
utilities since the same new facilities had to be constructed
no matter who woul d provi de service. [Tr. 34, 74; R 274]
Therefore, under the unique circumstances of this case and

consistent with the precedent established by this Court in

@l f Coast 1, the fourth of the factors specifically listed in

the Comm ssion’s rule, custoner preference, is the only truly
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rel evant consideration. It is undisputed that the custoner in
this case, ECS, clearly prefers service from@lf Power. [Tr.
91; Exhibit 6 at 6; R 275]

As part of Gulf’'s comm tnent and statutory obligation to
serve customers in Washington County, Gulf began working with
ECS nore than two years ago in an effort to bring this new
electric load to Washington County. [Tr. 91] After nore than
two years of efforts and di scussions, which included Gulf’'s
wi |l lingness to pre-engi neer the project and begin planning the
ri ght-of-way and equi pnent needs so that the new | oad coul d be
served in a tinmely manner, ECS selected Gulf as its electric
supplier at Station 13A. [Tr. 91, Exhibit 6 at 6] The
Comm ssi on specifically recognized that Gulf Power acted
responsi bly and prudently in working with the custoner to
cost-effectively and reliably provide service to Station 13A
[R 274] @ulf did so while neeting the custonmer’s critical
servi ce deadline.

Gulf Power’s role in helping to bring this new electric
| oad to Washi ngton County is very significant in the context

of judicial precedent. In Gulf Coast |, this Court upheld a

new custonmer’s right to choose its electric supplier under
circunstances that did not involve the uneconom c duplication
of facilities or a “race to serve” by one of the utilities.

[Gulf Coast 1, 674 So. 2d at 123.] The Comm ssion and this
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Court each specifically noted the role that the utility chosen
in that case to provide electric service had played in
bringing the new electric load in question to Washi ngton
County. [ld.] But for the actions of the utility chosen in
t hat case, there would have been no new |load to serve. [ld.
at 122.]

Li ke the circunmstances exanm ned by this Court in | f

Coast |1, the electric load at the heart of this dispute may
never have materialized had it not been for the persistent
efforts of Gulf Power Conpany in working with the custonmer in
this case to ensure that the new conpression facility in
Washi ngton County woul d use electric notors rather than sone
form of natural gas fired conpression equipnment. [Tr. 91
Exhibit 6 at 8 Gulf was willing to work in a tinely manner
with the custonmer and find a way to provide the requested
service in time to neet the critical service deadline under
whi ch ECS was operating. [Tr. 91; Exhibit 6 at 6]

To the contrary, WFEC did not attenpt to neet the needs
of the customer at Station 13A. WEC continued until late in
the proceeding to try to inpose a type and character of
service on ECS at Station 13A that did not neet that
custoner’s needs or request for service. Specifically, WEC

sought to provide service froma 115,000 volt (115 kV) source,

even though such service would be i nadequate due to the unique
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operating requirenments of the notors at Station 13A. [Tr. 74-
75, 99, 129] In addition, WEC continues to ignore the
custonmer’s reliability needs by insisting that the spare
transfornmer requested and paid for by ECS be used to serve
WFEC custoners instead of being a dedi cated backup. W-EC
apparently does not place any value in the type and character
of service required by the customer, offering only what WFEC
wants to give the custonmer. The spare transformer is just
that, a spare. It is required and paid for by the custoner,
ECS, to provide backup for reliability purposes. [Exhibit 7
at 22] This spare transformer cannot be used to serve other
custonmers or sonmehow inprove the reliability of WFEC' s service
to other custoners wthout jeopardizing its availability to

ECS. [Exhibit 7 at 22]

| V. The Conm ssion’s determ nation that historical
presence was not relevant to this case was supported
by substantial, conpetent evidence and neets the
essential requirenments of |aw.

WFEC m sl eads the Court in saying that it is undisputed
that Station 13A is within its historic service area. [WEC
Initial Brief 5] First, historical presence is not one of the
four factors enunmerated in Rule 25-6.0441(2). O course, the
four factors are not exclusive and the Conm ssion may consi der

criteria or factors that are not enunmerated in Rule

24.6.0441(2). However, WEC wants this Court to interpret
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“may” in the Commission’s rule as “nust” and determ ne that

t he Comm ssion nust consider a fifth factor not enunerated in
the Rule 24.6.0441(2), so-called “historical presence”, in
every territorial dispute.

This interpretation is without any |egal basis. As noted
above, this Court has acknow edged that the Conm ssion shoul d
be given broad deference with regards to the interpretation
and application of the statutes and rul es which govern their

affairs. [Pan Anmerican World Airways, Inc., 427 So. 2d at

719] The Conmmi ssion is not required to consider historical
presence despite the fact that it has done so in one or nore
past disputes, and a decision in this case to not consider

hi storical presence is within the essential requirenents of
|aw. Despite all of this, the order below clearly indicates

t hat the Comm ssion had evidence and heard argunents regarding
the applicability of historical presence in this case, and
furthermore went on to include a detailed discussion on the
subject in its final order in this docket. [R 267-68]

Simply put, the historical presence clainmd by WFEC i s
not a factor in this case. WEC operates 25 kV distribution
facilities in the area around Station 13A which are not
capabl e of nmeeting the electric service requirenents of ECS at
Station 13A. [Exhibit 6 at 7; R 274] As noted earlier, ECS

requires electric service froma 230 kV transm ssion source.
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WFEC woul d have this Court find that the existence of these 25
kV distribution facilities in an area is sufficient to capture
that area in its entirety for a utility regardl ess of the
character of service that can be provided by those facilities
and the character of service requested, indeed required, by
future custoners such as ECS.

Such a finding encourages utilities to grab territory and
reward utilities who engage in a “race to serve”. For
exanple, a utility could build the smallest distribution
facility avail able around or across an undevel oped area and
then claimall future custonmers in that area by virtue of its
so-called “historical presence”, regardl ess of whether or not
another utility could better serve the customer’s needs
wi t hout uneconom ¢ duplication, etc. This position regarding
“historical presence” is a conplete reversal of well-settled
precedent attenpting to penalize and cease the “race to serve”
by and between conpeting utilities. Allowing WFEC to capture
entire areas as its exclusive service territory using 25 kV
distribution lines without regard to economi cs or the adequacy
of those facilities to serve a particular future customer wl|
|l ead to further uneconom c expansion of utility facilities and
encourage the “race to serve”.

Gul f Power is the only provider of 230 kV service in all

of Washi ngton County. [Tr. 99, 123] Furthernore, Gulf has
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been providing electric service to custoners in Washi ngton
County for over 75 years, beginning with some of Gulf’'s very
first customers in 1926. [Exhibit 6 at 2-3] Under WEC s
notion of historical presence, Gulf is the historic service
provider for all of Washington County.

WFEC appears to be chanpioning historical presence and
hi storical service territory as designated service territories
akin to the certificated areas of service found in other
jurisdictions. However, Florida does not certificate service
territories, rather it allows for the econom c expansion of
utilities throughout its territorial rule. If a utility is
allowed to designate its territory by constructing the
smal | est of distribution facilities around and over a
particul ar area, then the practical effect will be to

essentially repeal Rule 26-6.0441(2) and reverse this Court’s

decisions in Gulf Coast Il and other cases as a utility would
nerely need to build a |ine near, through, or around a given
area and then claimthat area as its historical service
territory. The capability, cost and custoner preference parts
of Rule 26-6.0441(2) and this Court’s interpretation thereof
woul d be rendered neani ngless. It makes no sense to allow a
factor that is not enunerated in either the rule or the
enabling statute to have such an effect on the four factors

specifically listed in the rule.
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V. WFEC has attenpted to divert this Court’s attention by
describing the custonmer in this case, ECS, as a “paper”
cor por ati on.

WFEC argues that it is the historic provider of service
to Station 13A because it provides service to FGT at Station
13. The crux of this argunent is the false assunption that
ECS and FGT are one and the sanme. This claimby WEC is no
nore than an attenpt to divert this Court’s attention fromthe
Commi ssion’s di scussion of the relevant factors in resolving
territorial disputes by questioning the authenticity of the
cust onmer, ECS.

Under WFEC' s theory, the contract between FGI and ECS is
merely a sham transaction intended as a subterfuge to all ow
FGT to have retail access to another supplier of electricity
for the new electric |load at Station 13A This theory
ignores the fact that FGT and ECS are clearly separate and
distinct entities with different ownership and control.
[ Exhibit 14 at 6, 10, 23-24] Quite sinply, WFEC s argunent is
a thinly veiled attenpt to capitalize on the financial woes of
Enron Corporation, the owner of ECS. It is a
characteri zation, however, that is conpletely unsupported by
the record below and contrary to the evidence heard by the
Comm ssi on.

Chris Hilgert, ECS s corporate representative and the

only individual testifying on this issue with firsthand
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know edge of the relevant facts, was deposed by WFEC about the
rel ati onship between FGI and ECS. [Exhibit 14] M. Hilgert

al so provided an affidavit as to details of the contractual
arrangenments and ownership of ECS and FGI. [Exhibit 13] In

t hose docunents, M. Hilgert nmade it absolutely clear that ECS
and FGT are not one and the sane. [Exhibit 13, Exhibit 14 at
6, 10, 23-24]

ECS is a wholly-owned subsidiary of Enron North Anerica
Corp., itself a subsidiary of Enron Corp., the parent
corporation. [Exhibit 13 at 2, Exhibit 14 at 5] FGI, on the
ot her hand, is a wholly-owned subsidiary of Citrus Cornp.
which is a 50/50 joint venture between El Paso Energy
Cor poration and Enron Corp. [Exhibit 13 at 2] In other
words, ECS is 100% owned by Enron Corp. whereas Enron Corp.
has at nost a 50% ownership interest in FGI. Viewed anot her
way, El Paso Energy Corporation, the other principal owner of
FGT, has no ownership risk in the obligations of ECS because
it has no ownership interest in ECS.

Despite WFEC' s claimthat ECS is a “paper” corporation
created to sneak customer choice past the Comm ssion and this
Court, a review of the record suggests otherwise. ECSis a
Del awar e corporation properly registered to do business in
Florida. [Exhibit 14 at 8] It has eight enployees and

contracts with four different gas providers on four separate
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pi pelines. [Exhibit 14 at 8, 11] |Its relationship with FGT
is governed by a series of contracts negotiated as part of a
bid process. [Exhibit 14 at 9-33] The primary agreenent

bet ween ECS and FGT expressly states that ECS is not acting as
FGT's agent. [Exhibit 14 at 23-24] M. Hilgert also

i ndi cated that ECS had bid on another contract with FGT, but
was not the successful bidder. [Exhibit 14 at 31]

ESC provides a service to FGT in by contracting to
provi de mechani cal energy in the form of horsepower, which, in
the instant case, is used to drive conpressors installed on a
natural gas pipeline owned by FGI. [Exhibit 14 at 8-10] ECS
provi des that horsepower at a fixed price and thus elim nates
price risks for its customer. [Exhibit 14 at 15-16] |In other
wor ds, ECS bears the potential risks associated w th changes
in conparative energy prices (for exanple, natural gas v.
electricity). ECS also allows its custoners to pay for the
mechani cal energy it provides with commpdities as well as
cash. [Exhibit 14 at 9]

Al'l of the above, the separate corporate identities, the
arms-1 ength contracting, the business risks undertaken by ECS,
all of these point to ECS being a legitinate corporate entity,
and thus a legitimte custoner of Gulf. All of these facts
were in the record before the Conm ssion. [Exhibits 13, 14] A

“paper” corporation would not have the separate ownership,
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enpl oyees, contracts, conpetitive bidding, and business risk

t hat ECS has. WEC s characterization of ECS as a “paper”
corporation should be recognized for what it is, a snokescreen
designed to divert this Court’s attention fromthe

Commi ssion’s review of the record below ECS is a new

el ectric service custonmer with new electric | oad not
previously served by any electric utility. [Tr. 92, 111]
WFEC' s brief has attenpted to mslead this Court with nere

supposition and conjecture regarding this subject.

VI. WEC cannot inprove reliability for its custoners by
utilizing the spare transfornmer required, and paid
for, by ECS

As part of the service requirenments for Station 13A, ECS
required that a spare transfornmer be installed to serve as a
standby in the event of a primary transformer failure.

[ Exhibit 7 at 22] ECS agreed to carry the costs of installing
this transfornmer in order to ensure that it would be dedicated
to serve Station 13A. [1d.] Because of this, the additional
transformer is not available to serve other custoners.

[ Exhi bit 16, 22-23] Nevertheless, WEC contends that its

exi sting custonmers would benefit by having access to this
spare transformer. [Tr. 155-56]

Thi s argunment conpletely ignores the contractua
arrangenent sought by ECS. WEC clainms that Gulf’s w tness

M. Howell tried to “dodge” its questions but eventually
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“reluctantly” agreed that the spare transformer could be used
to serve other custonmers. [WEC Initial Brief at 13] What

M. Howell actually said was that it was physically possible
to add a transformer and other equipnment to the planned
facilities in order to serve other customers. [Exhibit 7 at
24] M. Howell consistently stated that the equi pnment planned
for Gulf's service to Station 13A was tailored to the
custonmer’s service requirenments. [Exhibit 7 at 14-15, 22-24]
Furthernmore, this equipnment would not be available to serve

ot her customers. [Tr. 101-02] Providing service to other
customers in the area woul d necessarily require the addition
of a substantial anmount of equipnent. [Tr. 101-02] For
exanpl e, additional substation equi pnent would be necessary to
mai ntain voltage | evels and prevent voltage di ps associ ated
with notor starts at Station 13A. [Exhibit 8 at 15-16] All
of this highlights the fact that the character and type of
service required by ECS is fundanmentally and significantly
different fromthe electric service historically provided by
WFEC in the area.

No detrinental inpact on reliability or power quality to
either Gulf or WFEC' s existing or future custoners will result
fromGulf’s provision of service to ECS at Station 13A. [Tr.
101-02; R 271] In addition, the facilities being constructed

to serve ECS at Station 13A cannot be utilized to serve any
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ot her customer in the area around Station 13A. [Tr. 101-02;
Exhibit 8 at 15-16] In his direct testinony, WFEC s w t ness
M. Perry admtted that the new facilities to serve ECS at
Station 13A are “being constructed to serve exclusively the

| oad requirenents of the new consuner” and will not cause a
decline in reliability of service to existing or future
customers of West Florida. [Tr. 80] WFEC has inappropriately
reached a conclusion that they can tie the facilities to be
used to serve Station 13A into their existing systemto
inprove reliability. However, the facts in the record only
support the Conm ssion’s decision that no i ncrease or decrease
inreliability will occur regardl ess whether electric service

is provided to Station 13A by Gulf Power or WEC

VI, WFEC s “Enron Court Services” hypothetical found
in the conclusion to its Initial Brief clearly ignores
the Comm ssion’s analysis of the four factors found in
Rul e 25-6.0441(2) and the prohibition on uneconom c
dupl i cati on.

In the conclusion to its initial brief, WEC argues that
t he Comm ssion’s order has set in notion a process by which
any existing custoner of a utility could create a new conpany
and then, through that conpany, choose its electric supplier.
To nmake its argument, WFEC creates a hypot hetical by which
“Enron Court Services” contracts to provide “illum nation

services” to this Court, using the Court’s light bulbs, for a

price which is less than that charged by the City of
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Tal | ahassee for the electricity needed to operate the bul bs.
WFEC argues that, according to the Conm ssion’s decision in
this case, “Enron Court Services” could then contract with
Gul f Power or sonme other utility to provide the electricity.
VWhat WFEC s hypot hetical ignores, however, is that the
Comm ssion decided to award the right to serve to Gulf Power
based on the specific, unique facts found in this case. Those
facts, which significantly differ fromthose of the
hypot hetical, clearly support the Comm ssion’s finding that
awarding Gulf Power the right to serve Station 13A woul d not
result in any duplication of facilities, uneconom c or
otherwise. [Tr. 111] WEC s “Enron Court Services”
hypothetical inplies that sone utility other than the City of
Tal | ahassee would conme in and build distribution facilities to
this Court, facilities that would clearly be duplicative of
distribution facilities already in place and adequate to serve
the existing load. Under the Comm ssion’s decision in this
case as well as past decisions of this Court, such extensive,
new, construction activities would clearly result in

uneconom ¢ duplication and thus would be inproper.
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CONCLUSI ON

The Conmmi ssion’s decisions determning the service area
as the footprint of the two nmotors and awardi ng el ectric
service for Station 13A to Gulf Power are clearly supported by
substantial, conpetent evidence and neet the essenti al
requi renments of the law. WEC has asked this Court to go
beyond the wel |l -established standard of review and re-weigh
evi dence previously heard by the Comm ssion. This Court
should resist WFEC' s invitation to take over as the trier of
fact. In this case, where the Conm ssion has properly
determ ned that all other factors are equal, that there is no
uneconom ¢ duplication of facilities, and that Gulf has worked
diligently to bring this new | oad to Washi ngton County, Gulf
Power Conpany respectfully requests that this Court affirmthe
Comm ssi on’ s deci sion awardi ng service to Gulf Power.

Respectfully submtted this the 31st day of May, 2002.
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