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STATEMENT OF THE CASE AND FACTS

(a) Nature of Case: Thisis aterritorial dispute between

West Florida Electric Cooperative, Inc. (“Wst Florida”) and
Gul f Power Conpany (“Gulf”), both *“electric utilities” as
defined in Florida Statute 8 366.02(2) over service to a 35-acre
site located in Washi ngton County, Florida, currently served by
West Florida Electric Cooperative, |Inc. The case was a
proceedi ng before the Florida Public Service Comm ssion.

(b) Course of Proceedings and Jurisdiction: The

territorial dispute was heard by the Florida Public Service
Comm ssion (“Comm ssion”) pursuant to its jurisdictional grant
in Section 366.04(2)(e), Florida Statutes. This court has
jurisdiction pursuant to Section 3(b)(2) of Article V of the
Florida Constitution and Section 366.10, Florida Statutes
(2001). The Commi ssion rendered its Final Order (R-264) on
Decenber 21, 2001 resolving the dispute (Order No. PSC-01-2499-
FOF- EU) . West Florida appealed the Final Order (R-279) by
filing a Notice of Appeal to the Suprene Court of Florida on
January 18, 2002.

(c) Dispositionin Lower Tribunal: The Comm ssion’s Staff

i ssued a primary recomendati on to award service to West Fl orida
(R-242 - 257) on Novenber 19, 2001. The Comm ssion determ ned
that the disputed area was the area within a four-mle radius of
Florida Gas Transm ssion’'s (“FGI”) facility, but declined to
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resolve that dispute (R-268). The Comm ssion then awarded
service to FGI's new 15,000 horsepower notors to Gulf (Final
Order, Page 9; R-272) and determ ned that the service area
“shall be the footprint of the two 15,000 horsepower notors..”
(Final Order, Page 11; R-274). Conm ssioner Pal ecki dissented
fromthe Conm ssion’ s decision, and his dissent is set forth in
the Final Order, Pages 12 to 15 (R-275-278).

(d) Statenent of Facts: West Florida has been serving

FGT" s Conpression Station at Hinson’s Crossroads on the specific
35 acre tract that is the subject of the dispute since 1962, and
has been serving the Hinson Crossroads area since 1946 (Fina

Order, Page 3; R-266). The nearest Gulf custoner is over 4
mles away in a direct |line and over 6 mles away by road. The
nearest single phase service of GQulf is 4 nmles away from FGI’ s
property and the nearest 3-Phase service of @lf is 9 mles
away. (Final Order, Page 3; R-266) M. Rinmes’ Exhibit 2 (\WR-1
and WR-2) shows the overall service area of West Florida and the
area around the specific site at H nson Crossroads. There are
no service facilities of @lf's near the site, which 1is
currently served by Wst Florida, and Wst Florida has
addi tional service facilities surrounding the area, running all

t he way down and past Gulf’'s 230 kV transmi ssion facility. FGT
has owned the 35-acre site where the electric nmotors will be

installed since the 1960's, and FGT calls this Station 13 (T-



59/3 — 4, 23 - 25). West Florida has provided service to FGT on
that site since 1962 (T-31/18 — 19), has served the general area
since 1946 (T-62/2) and has an easenent to serve the site (T-
31/1 - 3), Exhibit 2 (WR-3).

FGT is | ocated on a 35-acre parcel known as Station 13 (R-
266). Conpressor Station 13-A is an addition to FGI's Station
13, defined as a project to increase the conpression at the
facility by 24,000 horsepower as shown by FGT's filing with the
Federal Energy Regul atory Comm ssion (Exhibit 11 (RD-8), and as
Exhi bit 4 (GC-5) shows, (See Appendix) Station 13 and 13-A are
all part of the same facility. Enron Conpression Services
Conmpany (“Enron”) is an 8 enployee subsidiary of Enron North
America, which is wholly owned by Enron Corp., and says it is in
t he busi ness of providing “the nmarketing, packagi ng, financing,
hedgi ng, and related services for the sale of natural gas
conpressi on services that enploy electric powered notor driven
conpressors (Exhibit 14, Page 9).

West Florida first | earned of FGI's interests in increasing
its conpression capacity in November of 1995 when Enron
requested a proposal for utility service for “new increnmenta
drive and conpressor set at FGI Punping Station” (T-43).
Station 13-A will share all comon facilities, including
of fices, parking lots, driveways, and enployees with Station 13

(Exhibit 4 (GC-5), Exhibit 11 (RD-8). FGI will own and operate



the additional conpression capacity represented by the two
15, 000 horsepower motors (Exhibit 11, RD-8). FGI will own the
motors (Exhibit 14, Page 21, Lines 17 - 20). FGT ordered the
nmot ors (Exhi bit 14, Page 21, Lines 17 — 20). FGT determ ned the
size and specifications of the motors (Exhibit 14, Page 27,
Lines 17 — 25, and Page 28, Lines 1 — 3). FGI will operate the
motors (Exhibit 14, Page 21, Lines 21 — 25). FGI will maintain
the notors (Exhibit 14, Page 27, Lines 6 — 11). FGT says it
will |ease the notors to Enron, but Enron will contract back the
operation and mai ntenance to FGT (Exhibit 14, Page 27, Lines 12
— 16). FGT owns or will own the building and structures around
the notors (Exhibit 14, Page 21, Lines 13 — 16). There will be
addi tional electric needs at Station 13-A, which will not be
provi ded by Gulf, which is providing electricity only to the two
15, 000 horsepower motors (Staff Recommendation, Page 7, R-248;
Gulf Wtness Howell, T-106, Lines 21 — 23).

The nearest transm ssion facility to H nson Crossroads is
Gulf’s 230 kV transmi ssion |ine approximately 6 mles south of
the area [Gulf Wtness Anthony, Exhibit 6 (TSA-1)]. West
Fl ori da has access to the sane transmi ssion facilities that Gulf
has access to (Stipulated Issue Nunmber 8, R-254) and the
Comm ssi on found “consequently, there is no material difference
in the adequacy or reliability between West Florida and Gulf in

providing service to Station 13-A". (Final Order, Page 7, R-



270). West Florida identified a potential reliability benefit
if West Florida were allowed to provide service to Station 13-A,
because it would seek to integrate the newfacilities with those
currently used to serve existing custoners in the area (Final
Order, Page 7, R-270). Hence, there is an opportunity for a
greater benefit to Wst Florida by wutilizing additional
equi pnent, a benefit available to West Florida, but not to Gulf,
because Gulf has no custoners in this area. (T-155/15 - 25 and
T-156/1 — 4). The parties stipulated that neither party could
adequately serve the new notors with their existing facilities
and both agree that the cost to either of themto provide that
service woul d be approxi mately the same (Pre-Hearing Order, Page
14 Stipulated Issue 4, R-185). Enron stated a preference for
service fromGulf to be the provider of electricity to the two
15, 000 horsepower notors (Pre-Hearing Order, Page 14, Sti pul at ed
| ssue 7, R-185). West Florida always expressed an interest in
serving the new conpression capacity at the FGI site. (T-42/11
- 19; Exhibit 3, RD-2, 3, 4, 5; T-53, Line 19 — T-57/25; T-34/12
- 13).

West Florida can adequately and reliably serve the FGT
facility by extending service (with Alabama Electric
Cooperative) fromthe same transm ssion facilities that Gulf can
(R-254; T-082).

It is also undisputed that the specific site of FGI's



facilities, together with an area within a four-mle radius, is
the historic service area of West Florida [T-30, Exhibit 2 (WR-
2)] and is also the service area that is in dispute (R-268,

Fi nal Order, Page 5).



SUMVARY OF ARGUMENT
Enron and Gulf have effectively |led the Commi ssion down a
path that will weck havoc with the current policy of the
Legi sl ature, the Comm ssion itself, and this Court for pronoting
territorial agreenments, avoiding territorial wars, and resol ving

territorial disputes. See Lee County v. Marks, 501 So.2d 585

(Fla. 1987), Storey v. Mayo, 217 So.2d 304 (Fla. 1968). Through
cl ever arrangenents between FGT (a custonmer of West Florida for
over 40 years), Enron and Gulf, Enron is claimng to be a “new
customer under an agreenment to provide “horsepower” for two
| arge el ectric nmotors on FGI's 35-acre site at Hinson Crossroads

i n Washi ngton County, Florida. FGI is, and has been, a custoner

of West Florida (T-34, Lines 1 — 3). |If this device prevails,
then the Comm ssion will have done the opposite of resolving
territorial disputes and avoiding range wars, and will in fact

open up the historic service area of Wst Florida to further
i ncursion by Enron, Gulf, or by anyone else, and such action
will essentially elimnate the concept of “historic service
area” as a factor in resolving disputes or in determ ning who
has the right to serve in what area. The Conm ssion’s Final
Order itself, standing al one, provi des anpl e basis for reversal,
because its decision is contrary to the facts it determned to
be true in the Order itself. In the Final Order the Comm ssion

at page 4 quotes its own prior conclusion of |aw stated in Order



#PSC- 98- 0174- FOF- EU, page 21, that:

Chapter 366 speaks to “territory”, not to custonmers as
the Florida Suprenme Court has ruled, a custonmer has no
organic, economc or political right to choose an
el ectric supplier nerely because he deens it to be to
his advantage, [Storey v. ©Mayo, 217 So.2d 304 (Fla.
1968), Lee County v. Marks, 501 So.2d 585 (Fla.
1987)]. (See Appendi x)

and cites its own prior orders holding historic service area to
be an inportant and often deciding issue in resolving
territorial disputes. (Final Order, Page 4). The Comm ssion
then ignores its precedent, ignores historic service area, and
i gnores the transparent transaction of Enron purporting to sell
“horsepower” to FGI, and while agreeing with West Florida that
the service area in dispute is the entire area within a four-
mle radius of FGI Station 13, it then determ nes that the only
part of the disputed area that it will settle is the footprint
of the nmotors to be installed at the FGT facility (Final Order

Page 10). The Comm ssion bottons its decision on custoner
choice after considering the three other factors of Rule 25-
6.441(2). The Commi ssion failed to address historic service at
all, and, therefore, gave no reason or basis for deciding that
customer choice should prevail when all other things are not
equal . First, it is not customer “choice” that the rule refers
to; it is custoner “preference”. The Commi ssion is supposed to

deci de the di spute, not the custonmer (Storey v. Mayo, Lee County

v. Marks). Custoner preference is only considered if all other



factors are substantially equal, which they are not. The
determ nation that the Commi ssion’s Order is unsupported by any
evidence is quite sinmply mde.

VWhen the factors utilized by the Commi ssion in all of its
prior decisions are considered, when it is clear that Chapter
366 refers to territory, not customers, when it is undisputed
that the disputed area is and has been served solely by West
Florida since 1947, that the electric facilities requiring
service are owned and operated by FGT, an existing custonmer of
West Florida since 1962 and that West Florida is as capable as
Gul f to provide the necessary service, then the evidence in this
case supports only one conclusion, and that is, that West
Fl ori da shoul d be providing the power to the notors owned by its
own custoner, FGT, not Gulf through the thinly veil ed device of
havi ng Enron act as a paper corporation claimng it is providing
“horsepower” to the conpressors of FGI. The idea, |let alone a
state wide policy, that a disputed service area or a part
t hereof, can be created around the footprint of an appliance
inside a building already being served by another utility defies
comon sense as well as the law of this state. But what the
Comm ssion has really done is to inplenment custonmer choice
t hrough t he backdoor, while the | egislature has refused to adopt
deregul ation and custoner choice. The Comm ssion is an

adm nistrative agency governed by the |egislature. It has



overstepped its defined authority, defied its nmandate, and
indeed, has ignored its own rules and precedent. As
Comm ssi oner Pal ecki quite properly stated, such a major shift
in policy should be done through |egislation (R 278). \What the
Commi ssi on has done here, if allowed to stand, will materially
affect not only West Florida and Gulf, but all other electric
utilities inthe State. Inits zeal to pronote deregul ati on and
custonmer choice, neither of which are the law of the land in
Florida, the Comm ssion has significantly and materially
departed fromthe essential requirements of law. What we have
here is an adm nistrative agency attenpting to overrule this

court’s decision in Storey v. Miwyo and Lee County v. Marks.

Great mschief will be done in this state if Enron and Gulf
Power are allowed to get away with what the Commi ssion has

aut hori zed themto do.
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ARGUMENT

l. THE COWM SSI ON' S ORDER DETERM NI NG THAT GULF POWER COMPANY
SHOULD BE AWARDED THE SERVI CE AREA I N DI SPUTE IS NOT SUPPORTED
BY COVPETENT, SUBSTANTI AL EVI DENCE | N THE RECORD AND | S CONTRARY
TO ESTABLI SHED COWM SSION POLICY AND PRECEDENT THAT THE
COW SSI ON CONSI DER WHETHER A PARTY HAS HI STORI CALLY SERVED THE
AREA | N DI SPUTE AS A MAJOR CRITERI A | N DETERM NI NG A TERRI TORI AL
DI SPUTE.

Any action of the Public Service Comm ssion regarding
utility services or rates for electric, gas, or telephone
service that is appealed, is reviewable by the Florida Suprene

Court. Aneristeel Corp. v. Clark, 691 So.2d 473 (Fla. 1997).

However, a final order of an adm nistrative agency will not be
di sturbed on appeal if there is conpetent, substantial evidence
in the record as a whole to support the agency's decision.

Citizens of Florida v. Myo, 333 So.2d 1 (Fla. 1976).

"Substantial evidence" is defined as "such evidence as wll
establish a substantial basis of fact from which the fact at

i ssue can reasonably be inferred." De Goot v. Sheffield, 95

So.2d 912 (Fla. 1957). It is not evidence which nerely arouses
a suspicion or "which gives equal support to inconsistent

i nferences." Florida Rate Conf. v. Florida Railroad & P.U.

Com n, 108 So.2d 601 (Fla. 1959). "Conpetent evidence," on the
ot her hand, "should be sufficiently relevant and material that
a reasonable mnd would accept it as adequate to support the
conclusion reached.” 1d. |In any case, when a Comm ssion order

is chall enged, the burden of proof is on the party claim ng that



the Comm ssion’s order is unsupported by the evidence. Shevin

V. Yarborough, 274 So.2d 505, 508 (Fla. 1973). Accordingly, in

the instant case, West Florida has the burden to show that
Comm ssion Order No. 01-2499-FOF-EU is not supported by
conpetent, substantial evidence or is invalid on other grounds.
This burden is easily met in this case.

Rul e 25-6.0441(2) of the Florida Adm nistrative Code,
provi des that the Comm ssion may consi der:

"(a) The capability of each wutility to provide
reliable electric service within the disputed areawithits
existing facilities and the extent to which additional
facilities are needed,

(b) The nature of the disputed area including
popul ati on and the type of utilities seeking to serve it,
and degree of urbanization of the area and its proximty to
other urban areas, and the present and reasonably
foreseeable future requirenents of the area for other
utility services;

(c) The cost of each utility to provide distribution
and subtransm ssion facilities to the disputed area
presently and in the future; and

(d) Custoner preference if all other factors are
substantially equal " (Rul e 25-6.0441(2), Fl ori da
Adm ni stration Code).

This Rul e was pronul gated pursuant to Florida Statute, Section
366.04(2)(e). However, the foregoing factors that are

enuner at ed above are not excl usive. Qulf Power Co. v. Public

Service Comn, 480 So.2d 97, 98 (Fla. 1985). The Conm ssi on may

consider other factors as it deens appropriate. 1d. | ndeed,
Florida Statute Section 366.04(2)(e) clearly says that the
Commission is not limted to the enunerated criteria of the
rule. The Comm ssion tries to suggest that the four factors set

13



out in Rule 25-6.0441(2) are “requirenents” (Final Order, Page
9), when in fact that is not true. The Rule itself says the
Comm ssion “may” consider the four enunerated criteria. I n
practice, it has considered all four criteria, as well as
hi storic service invirtually all of its disputes, but the point
is this: by suggesting that Rule 25-6.0441(2) contains 4
required el ements, the Conm ssionis attenpting to al so say that
those are the only elenents to be considered. Such is not the
case. Paranmount anongst criteria not specifically enunerated is
hi storic service to the area in dispute. Inits Final Order in
this case the Conmm ssion discusses in detail the Comm ssion’s
prior precedent and orders on historic service, which makes a
conpel ling argunent for West Florida (R-266-67, Final Order
Pages 3 and 4), yet the Commission then totally ignores that
wel | -established criteria to reach the result it did. In
deciding territorial disputes, the Comm ssion will determ ne
whet her "uneconom c duplication of facilities" is an issue. See
Order No. 18886, Section 366.04(5), Florida Statutes. In this
case, uneconom c duplication to serve the two notors on the
specific site was not an issue. (R-271, Final Order, Page 8).
In the i nstant case, there was no di spute regardi ng Rul e 25-
6.0441(2)(b) and (c). Essentially this left (a) and (d) of Rule
25-6.0441(2) and historic service to be considered. Section (d)

was basically stipulated to as a non-issue and the Commi ssion
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found both utilities capable of providing reliable service (R
273, Final Order, Page 10). However, issue nunber 5 outlined in
the Pre-Hearing Order (R-179 - 180) raised an issue by West
Fl orida that although both utilities could provide adequate and
reliable service to the notors, service by West Florida would
provi de an additional benefit to West Florida custoners. West
Florida s position on this issue is quite sinple. Wst Florida
has nearly 400 custonmers in the disputed area; Gulf has none.
M. Perry testified that service provided by West Fl orida would
benefit those West Florida custoners by having access to the
second transformer in the sub-station to be built to serve
FGT/ Enron (Perry, T-155/15 - 25; T-156/1 - 4). | ndeed, Gulf
Power sought to strike this testinony at the hearing to keep the
Comm ssion from considering a detrinment to West Florida if it
does not provide the service. But even Gulf’'s w tness Howel
agreed that the second transforner could be used to serve other
custonmers, although he was very reluctant to do so. He tried
very hard to dodge the question (Exhibit 7, Page 21, Line 18
t hrough Page 24, Line 18). And, as M. Cicchetti said:

“The added |oad would be very beneficial to the

custoners of WFEC, the historical provider of service

to the disputed area.” (T-175/6 — 8).

Inits Final Order the Conm ssion reviewed this factor, did
not dispute it, but disregarded it on the unusual basis that

there was “no evi dence supporting a need to i nprove West Florida
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reliability” (R 270, Final Order, Page 7). Wiile that in and of
itself is a testanent to the quality of West Florida s system
it totally ignores the benefit, as if to say that even though a
benefit may exist in favor of West Florida, the Comm ssion will
not count it, hence clearly ignoring any increase inreliability
to existing and future custonmers of West Florida. The fourth
enunerated criteria, subsection (d), refers to custoner
preference. Note that it does not say custoner “choice”. The
parties to this dispute did stipulate that Enron chose Gulf as
its power supplier, because clearly, in fact, it did. West
Florida did not stipulate that subsection (d) was a factor to be
consi dered, because West Florida s position has al ways been t hat
all things are not equal and that custonmer preference in such a
case cannot be considered. Hence, if there is no conpetent
subst anti al evi dence that all the other factors are

substantially equal, then the Commi ssion’s Final Order fails on

t hat basi s al one.

A. By defining a service area awarded to Gulf Power
Conmpany as the footprint of the Florida Gas
Transm ssion nmotors, the Conmmission has ignored
historic service by West Florida for over 40 years,

and has ignored its obligation to settle the di sputed
territory, which it agreed, was an area within a 4
mle radius of the FGT site.

While West Florida recognizes that the Conm ssion could

award service to @Qulf pursuant to Section 366.04(2)(e) and its
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own Rule, 25-6.0441(2), if all other factors were substantially
equal, as Comm ssioner Palecki so eloquently noted in his
di ssenting opinion, all factors are not substantially equal
The notion that a service area could be sonething as small as
the footprint of a motor is not only patently ridiculous, it
defies common sense, and is contrary to the Commi ssion’s own
previ ous deci si ons.

Resort to the Conm ssion’s prior Order PSC-98-0178-FOF EU
i ssued January 28, 1998, resolving a dispute between Clay
El ectric Cooperative, Inc. and Florida Power & Light Conpany
(“FPL") (Docket Nunmber 97-0512-EU), is very instructive. Clay
Electric claimed the disputed area in that case to be the
physi cal boundary line of the |and purchased by the custoner,
whil e FPL argued that because there was potential for growth of
comrercial and industrial customers within a |larger area, the
Comm ssion should not define the disputed area as just the
custoner’s property boundaries. The Comm ssion agreed with FPL
(Order Number 98-0178 at Page 4). By adopting a |arger view of
the di sputed area as one that could include future custoners,
t he Commi ssion al so determ ned that FPL (which had facilities in
the vicinity) had historically served the disputed area (Ld.
Page 6). Hence, not only has the Comm ssion refused to consider
a custoner’s equi pnment as the boundary of a disputed area, it

has al so refused to be restricted to the property boundary as

17



wel |, and considers historic service to be a factor in deciding
territorial disputes. Commi ssion Order Number 12324, issued
August 4, 1983 in Docket Nunmber 83-0271-EU involved a dispute
bet ween Suwannee Vall ey El ectric Cooperative, Inc. and Florida
Power Corporation in Lafayette County (the Mayo Prison case),
where the Comm ssion determ ned that the disputed area was not
just the prison site, but an area of 36 square mles around it,
where Suwannee Valley served 151 custoners. Fl ori da Power
Corporation (“FPC’) argued that it historically served the area
due to the presence of its transm ssion line in the immediate
vicinity. The Comm ssion did not agree and then determ ned t hat
FPC s action was an intrusion into Suwannee Valley's service
area, and further determ ned that Suwannee Valley historically
served the specific site itself. Hence, even if Gulf’s
transm ssion line ran through the disputed area in this case,
t he presence of those lines are irrelevant, and do not provide
Gul f any advantage over West Florida. In this case, West
Florida has served the disputed area for 55 years, and has
nearly 400 custonmers in the area (T-165/9; T-59/23 - 25; T-
60/ 4) .

I n another case involving Suwannee Valley and FPC (the
Jasper Prison), Docket Nunmber 87-0096-EU, the roles were
reversed. FPC had provided service to the disputed area since

1959 and still provided service to M. Deas, the previous owner
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of the disputed area where the Departnent of Corrections was
planning to build a correctional institution (the DOC had
purchased a portion of M. Deas property for the prison site).
Suwannee Val |l ey had a singl e-phase line traversing the property
for over 30 years. The Comm ssion awarded service to FPC, and
noted two factors, the first being that FPC had been serving the
area for many years, including M. Deas the prior owner, while
Suwannee Valley served no one (Order Nunber 18425, issued
Novenmber 16, 1987).

In 1988 the Commi ssion (Docket Number 87-0235-El) resol ved
a dispute between West Florida and Gulf over service to a new
hi gh school (Ponce deLeon) in Holnmes County. |In that case, Gulf
was al ready serving the school board’ s elenentary school, and
had done so since 1979 with tenporary construction service and
| ater permanent service w thout objection from West Florida.
The new hi gh school was to be built on property adjacent to the
el ementary school. Although the school board requested service
from West Florida, and although the Commi ssion found the costs
to the two utilities to provide service to the site were “not
substantially different”, nonetheless, one of the primry
reasons service was awarded to Gulf was because Gulf Power was
al ready providing permanent electric service to the school
conpl ex property and had done so since 1981 (Order Nunber 18886,

i ssued February 18, 1988).
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I n Docket Nunmber 83-0484-EU, a dispute between Gulf Coast
El ectric Cooperative and Gul f Power Conpany over service to the
Leisure Lakes area in Wshington County, the Conmm ssion
determ ned that the disputed area could not be confined to just
Lei sure Lakes, but should include the surrounding area (Order
Number 13668, issued Septenmber 10, 1984), concluding that Gulf
Power had very little distribution in the surrounding area, that
Gul f Coast had historically served the surrounding area, and
that Gulf Power’s “invasion into Gulf Coast’s service area is
unjustified” (lLd., at Page 3). The Commi ssion’s award of
service to Gulf Coast was upheld by the Florida Suprene Court in

@ul f Power Co. v. Public Service Comin, 480 So.2d 97 (Fla 1985).

I n Docket Number 85-0087-EU, another dispute between Gulf
Power Conpany and Gulf Coast Electric, Gulf Power constructed
2,900 feet of distribution line to serve a cenetery and one
residential customer on Gap Pond Road. The Comm ssion found
that Gulf Coast had historically served the area southeast of
Gap Pond since 1951, and prior to the Gulf Power extension into
the area in 1985; all custoners in the disputed area were
excl usively served by Gul f Coast (Order Nunmber 16106, issued May
13, 1986). The Comm ssion’s primary reason for awardi ng service
to Gulf Coast was the cooperative’'s historical service to the
area (ld., at Page 5).

I n Docket Number 93-0885-EU, another dispute between Gulf
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Coast and Gulf Power involving the Washington County
Correctional Institution site in south Washi ngton County, Gulf
Power alleged that the “di sputed area” was just the site of the
prison, while Gulf Coast clainmed it was really all of south
Washi ngton County and portions of Bay County. Citing its
deci sion in Docket 91-1141-EU (a dispute between Okefenoke and
Jacksonville Electric Authority) the Comm ssion determ ned t hat
a much broader dispute existed, extending to all areas of south
Washi ngt on County and Bay County where the facilities of the two
utilities were in close proximty and where the potential for
future conflict existed (Order Nunmber PSC-95-0271- FOF- EU, issued
March 1, 1995). Finally, M. Clark’s Exhibit Nunmber 4 (GC-5 and
GC-6) shows the site itself in photographs as well as the
di agram of the facility with the expansion plan as proposed by
FGT (See Appendi x). By awarding a portion of the disputed area
currently being served by West Florida to Gulf, and defining the
area as the footprint of two electric notors inside a building
served by West Florida, the Comm ssion has reversed years of
progress in encouraging utilities to enter into territorial
agreenments and avoid costly range wars as well as having

di sregarded its own criteria for settling disputes.

B. The Commission’s claimthat its Order Allowing Gulf
Power Conpany to serve Enron electricity on a site no
larger than the footprint of a notor, and refusing to
draw territorial boundaries in the disputed area was
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based on its “prior policy” of not prematurely draw ng
territorial boundary lines, is distinguishable from
the facts of the case that upheld that “policy”.

This case is clearly distinguishable from Gulf Coast

El ectric Cooperative, Inc. v. Johnson, 727 So.2d 259 (Fla. 1999)

whi ch was an appeal fromthe Conm ssions Order No. PSC 98-0174-
FOF- EU. As the Conmi ssion noted in its Order in that case,
uneconom ¢ duplication had already occurred, the electric
facilities of the two utilities were in close proximty, and
were already comm ngled (Order 98-0174, Page 10). The
Comm ssion apparently decided that exi sting duplicated
facilities were acceptable; hence, there was no need to draw a
boundary line. This court upheld the Comm ssion’s decision in

GQul f Coast Electric Cooperative, Inc. v. Johnson, supra. In the

case at bar, there is no duplication of facilities, no
comm ngling of facilities between the two utilities, and no
expansi ve unserved area in dispute. | ndeed, the undisputed
evidence is that the entire area is being served solely by West
Florida, as is the very site of FGI's new notors. What we have
here is the creation of an intrusion into West Florida's service
area by the Commission’s Order itself. @ulf’s promse not to
serve other custonmers is not very reassuring:
“Gul f Power is only seeking to serve the ECS [ Enron]
electric load at Station 13A; it has no intention of
serving any present custonmer of West Florida Electric
Cooperative Association, Inc. (“WEC') or any future
prospective customer where such service would

constitute unecononi ¢ duplication of WFEC' s
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facilities. Because CGulf Power has no such
intentions, no additional disputes in the general or
|arger area around Station 13A are reasonably
foreseeable.” (&l f Power witness T.S. Spangenberg,
Jr. (T-111, Lines 6 - 12).

Here is what Gulf Power witness M W Howell said at his

deposition:

“Q (By M. Haswell) What | am saying is, if a
custonmer cane along in the general vicinity of that
area [@ulf Power transm ssion |ine extension] and
requested service, you would consi der serving them by
addi ng additional equipnent; is that correct?

A. (By M. Howell) W would consider it, yes.”
(Exhibit No. 7, Deposition of M. Howell, Page 16,

Li nes 15-19)

As Comm ssi oner Pal ecki noted in his dissent, the majority
deci sion, “establishes for the first time in Florida a non-
exclusive service territory, allowing different electrical
providers to serve the same territory, as long as they serve at
different voltage | evel s requiring separate facilities.” (Final
Order, Page 13)

This Court has previously gone to great |l engths to prevent
races to serve and has, consequently, favored the creation of
territorial agreenents. In fact, this Court has explicitly
stated that “such agreenents are encouraged to avoid costly

conpetition and wasteful duplication.” Gai nesville-Al achua,

Etc. v. Clay Elec. Co-op., 340 So.2d 1159, 1161 (Fla. 1976).

Furthernore, this Court has noted that, aside fromsinply having

the statutory power to approve territorial agreenments, the
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Comm ssion has the duty to “supervise planning of a statew de
power system in part to avoid unnecessary duplication of
facilities.” 1d. (Citing Section 366.04(2)(e), Fla. Stat.)

The mschief that this new and unwarranted policy wl|l
create is not difficult to inmagine. |f an Enron subsidiary can
devel op a set of docunments to make it look like it is a “new
custoner selling “horsepower”, and convinces this Comm ssion (as
it has done) to grant it a footprint in a building served by
another utility, then this device, and sim | ar ones, can be used
anywhere in the State of Florida to undo all the work prior
Commi ssion Orders have done in carrying out the Ilegislative
policy of avoiding territorial wars and avoiding duplicative
facilities. Wth this decision, the Conmm ssion has set in
nmotion untold opportunities for clever arrangenents to
successfully intrude into the service areas of any utility, even
into the sanme building currently served by the historic service
provi der.

“The manner in which the mpjority manages to reject
consi deration of West Florida s history of service is

somewhat convol ut ed. First, the majority cleverly
defines the area under dispute as “the footprint of
two motors.” Then, the majority considers that the
nmotors require 69 kV service, which neither utility
provides in the area. Therefore, the majority
concl udes, there is no history of service to the area.
The majority decision is unprecedented. It does not

cite to a single past decision wherein this Comm ssion
has based its decision in a territorial dispute on a
simlarly clever analysis. None exists.” ( Fi nal
Order, Page 13, Conm ssioner Pal ecki’s dissent).
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1. THE COVM SSION' S DECI SI ON ALLOW NG ENRON TO SELECT GULF
POWER AS ITS POANER SUPPLIER ON A SITE WHOLLY W THK N WEST
FLORI DA’ S SERVI CE AREA, HI STORI CALLY SERVED BY WEST FLORI DA FOR
55 YEARS, AND AT A SPECIFIC LOCATION ALL INSIDE A BUI LDI NG
ALREADY SERVED BY WEST FLORIDA FAILS TO COWLY WTH THE
ESSENTI AL REQUI REMENTS OF LAW EXCEEDS | TS AUTHORI TY, AND I S AN
ATTEMPT TO OVERRULE THE SUPREME COURT OF FLORI DA’ S DECI SIONS I N
LEE COUNTY ELECTRIC COOP V. MARKS AND STOREY V. MAYO

This argunent is sinply stated. The |egislature has given
the Comm ssion the charge to resolve territorial conflicts,
encourage territorial agreenments, and avoid duplicative
facilities (Sections 366.04(2) and 366.04(5), Fla. Stat.). This

Court has affirmed that nandate (Gainesville-Alachua, Etc. V.

Clay Elec. Co-o0p., supra; Lee County v. Marks, supra).

The Commi ssi on has al ways consi dered historic service to an
area to be an inportant criteria as previously noted, until this
deci si on.

Thi s Court has stated, not once, but twice, that an electric
customer has no right to select his electric service provider.

Storey v. Mayo and Lee County v. Marks. The |egislature of the

State of Florida has refused to adopt customer choice or
deregul ation, proved by the nere fact that there is no statute
allowing it.

The Conm ssion’s powers, duties and authority are only those
that are conferred expressly or inpliedly by statute. As this

Court noted in Florida Bridge Conpany v. Bevis, 363 So.2d 799

(Fla. 1978): “Any reasonabl e doubt as to the | awful existence of
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a particular power that is being exercised by the Comm ssion
must be resolved against the exercise thereof, and further
exerci se of the power should be arrested” [at page 802, citing

City of Cape Coral v. GAC Utilities, Inc., 281 So.2d 493 (Fla.

1973)]. What the Comm ssion has done in this case is to:

1. Abrogate its responsibility to avoid territorial
conflicts and duplicative facilities by allow ng a nei ghboring
utility to serve the host utility’s existing custoner (FGT)
t hrough the guise of a paper transaction (Enron);

2. Refuse to consider or totally ignore the crucial
criteria of historic service and historic service areas that it
has repeatedly used in the past for evaluating and resol ving
territorial conflicts;

3. Has al |l owed an el ectric custoner (whether it is a real
custonmer or a paper one like Enron) to locate on the sane
property of an existing customer of the historic service
provi der (West Florida) and all owed “custoner choice” to prevail
whereby the “custonmer” chose a neighboring utility to provide
service to the sanme building that Wst Florida is already
servi ng. In short, the Comm ssion has mandated, or at |east
al l owed custoner choice, when the legislature and the courts
have refused to allow it.

By defining the service area as the footprint of FGI's

nmot ors the Comm ssion has effectively determ ned that disputes
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between electric utilities are disputes over custonmers and not

over geographic areas, a determ nation contrary to | aw.
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CONCLUSI ON

Consi der this. If the Conm ssion’s order is allowed to
stand, any “energy” conpany, whether real or a paper broker like
Enron, coul d approach the adm nistration of this Court and of fer
to provide “illum nation” services at a price that may be | ess
than the City of Tall ahassee charges for electricity. The Court
could lease all its light bulbs to say “Enron Court Services”,
which will agree to operate and maintain them initially, then
contract the operation and nmaintenance back to the Court
adm ni stration for a nom nal fee. Enron Court Services would
then claimit is a “new custoner and ask for service from CGul f
Power, Talquin Electric, Florida Power Corp., or any one else.
This is what the Conm ssion has set in motion. Should such a
maj or shift in policy and | aw be dictated by the Comm ssion, or
should this be a determnation for the |egislature? West
Fl orida respectfully suggests that it nust be the |egislature,
and requests that the Court reverse the Comm ssion’ s decision
and order that service to the notors be provided by West Fl orida

El ectric Cooperative, Inc.
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