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FORMER COUNSEL FOR PETI TI ONER

PRELI M NARY STATENMENT

On July 1, 2002, the Petitioner, Pressley Bernard Al ston,
filed his pro-se Petition for Wit of Mandanus which this Court
has thereafter treated as a Petition for Wit of Habeas Corpus.
At the tinme of the filing of the petition and until June 12,
2003, Pressley Bernard Al ston was represented by the O fice of
the Capital Coll ateral Regi onal Counsel -M ddl e Regi on.

By order of this Court dated October 15, 2003, the Ofice
of the Capital Coll ateral Regional Counsel-M ddl e Regi on (CCRC-
M was requested to brief this Court regarding (1) the Fourth
Judicial Circuit’s determ nation, by an order dated March 27,
2003, that Petitioner was conpetent to proceed wth his
col lateral appeals and (2) the Fourth Judicial Circuit’s
det erm nati on, by an order dated June 12, 2003, t hat
Petitioner’s decision to waive collateral counsel and col | ateral
proceedi ngs was free, voluntary, and know ng.

The Court’s order of November 19, 2003, made clear that the
briefs requested in this proceeding are not subject to
Fla. R App. P. 9.100(g) but are, rather, subject to Fla.R App.P.

9.210(b). Consequently, this anmended suppl emental initial brief



is being filed at this tine.
Under the circunstances, there is no conpl ete postconviction

record on appeal before this Court. Therefore, citations to the

postconviction record will be self-explanatory or otherw se
expl ai ned herein. The Ilimted citations to the trial
proceedi ngs and its record on appeal will be referred to as “R

foll owed by the appropriate page nunmbers. Counsel filed a
separate motion to supplenent the record before the Court

sinmul taneously with the initial brief.
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STATEMENT OF THE CASE AND FACTS

PROCEDURAL HI STORY

The Petitioner was charged by way of Indictnment for the
charges of Murder in the First Degree, Kidnaping and Robbery.
After a jury trial in the Circuit Court of Duval County, before
the Honorable Aaron K. Bowden, Judge presiding, the jury
returned verdicts of guilty on all counts. (R 1396) After
hearing matters in aggravation and mtigation, argunment of
counsel and being instructed on the law, the jury recomended
a sentence of death by a majority vote of 9 to 3. (R 1760-1761)

After hearing argunments of counsel, and weighing the
aggravating and mtigating circunstances, the Court foll owed
the jury’ s recomrendati on and sentenced the Petitioner to death
and two consecutive life sentences on the remaining counts. (R

1814, R (C511-520).



The Petitioner appealed directly to this Court which
affirmed the Petitioner’s conviction and sentence in Alston v.
State, 723 So.2d 148 (1998). The Petitioner’s Mtion for
Reheari ng was denied on Decenmber 17, 1998. The mandate was
i ssued on January 25, 1999, and the Petitioner did not seek
review by the Supreme Court of the United States.

The postconviction record reflects, in part, the follow ng.
Initially, the Ofice of the Capital Collateral Regional
Counsel - Northern Region (CCRC-N), represented the Petitioner.
That office filed a Notice of Appearance on May 4, 1999, and on
June 10, 1999, CCRC-N filed a Certification of Conflict of
I nterest. The M ddl e Regi on of CCRC was appointed to represent
the Petitioner by order dated June 14, 1999. By a letter to the
circuit court dated August 4, 1999, the Petitioner expressed a
desire to represent hinself and made reference to previously
filed pro-se pleadings seeking to waive collateral proceedings.

An unverified “shell” Mdtion to Vacate Judgnent was fil ed
under Fla.R. CrimP. 3.850 on Novenber 5, 1999. Motions to
withdraw were filed by CCRC-Min Novenmber of 1999 and February
8, 2000. Both were denied.

This Court issued an Acknow edgnent of New Case, under
nunber SCO00-225 on February 7, 2000.

A notion seeking a conpetency determ nation was filed by



CCRC-M pursuant to Carter v. State, 706 So.2d 873 (Fla. 1997),
on July 21, 2000. The court conducted a hearing on October 20,
2000, and issued its Order for Conpetency Eval uati on on Novenber
27, 2000. The court found the petitioner inconpetent to proceed
with collateral appeals by order dated October 22, 2001

This Court issued an Acknow edgnent of New Case, under
nunmber SCO02-359 on February 22, 2002.

On July 1, 2002, this Court opened the present proceedi ngs
as a new case under nunber SC02-1904.

Fol | owi ng a hearing on March 20, 2003, the | ower court found
the Petitioner conpetent to proceed by order dated March 27,
2003. Followi ng a hearing on June 6, 2003, the court discharged
coll ateral counsel and dism ssed postconviction proceedi ngs by
order dated June 12, 2003. Briefings were requested by this
Court by order dated October 15, 2003.

The Petitioner remains a prisoner in custody at Union
Correctional Institute under a sentence by a Court established
by the Laws of Florida within the meaning of Fla.R. Crim P.
3.850(a) and 8924. 066, Florida Statutes.

FACTS AT TRI AL

As summari zed by this Court in its opinion on the direct
appeal of the Petitioner’s convictions and sentences, the

follow ng were anong the facts adduced at trial:



The victimin this case, James Lee Coon, was | ast
seen January 22, 1995, while visiting his grandnother
at the University Medical Center in Jacksonville.
Coon’s red Honda Civic was discovered the next day
abandoned behind a convenience store. A m ssing
persons report was filed shortly thereafter.

At trial, Gmenetta Faye Mcintyre testified that on
January 19, 1995, appellant was living at her home
when they had a disagreenent and she left town. On
January 23, 1995, the day after Coon’ s di sappearance,
Mclntyre returned to Jacksonville. On that day,
Mcintyre and three of her children were in her gray
Monte Carlo parked at a convenience store when
appel l ant and Dee Ellison, appellant’s half-Dbrother,
drove up in a red Honda Civic. They parked the Honda
per pendi cular to the Monte Carl o, blocking MlIntyre's
exit. Appellant got out of the Honda and approached
Mclntyre, who reacted by driving her car forward and
backward into the store and into the Honda. Appell ant
took Mclintyre's keys fromthe ignition. He then went
back to the Honda and drove it around to the back of
the convenience store, where he abandoned it.
Appel l ant and Ellison then got into the Monte Carl o,

and everyone |left the scene together. At that tine,
Mcl ntyre asked appel |l ant about the Honda. He replied
that it was stolen. Mclntyre also noticed that

appel l ant was carrying her .32 caliber revol ver, which
she kept at her hone.

Despite their previous differences and the
i ncident at the conveni ence store, appellant conti nued
to live with Mlntyre. Soon thereafter, Mlilntyre
began seei ng news broadcasts and readi ng news reports
about Coon’s disappearance and the fact that Coon
drove a red Honda Civic, which was found abandoned
behind a convenience store. Mclntyre becane
suspi ci ous of appellant. When she confronted himwth
her suspicions, he suggested that sonmeone was trying
to set him up. Mclntyre was al so concerned because
the news stories contained eyew tness accounts of the
red Honda being rammed by a gray Monte Carlo in the
parking | ot of the same conveni ence store behind which
t he Honda was found. Appellant suggested painting the
Monte Carlo a different color, which appellant did on
or about February 19, 1995.
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Mclntyre testified that she became nore suspici ous
when appel | ant asked her how long it would take for a
body to deconpose and how long it would take for a
fingerprint to evaporate from a bullet. Mcl ntyre
confided her suspicions in her m ni ster, who
eventually put her in touch with the Jacksonville
Sheriff's Ofice. On May 25, 1995, Mlintyre went to
the sheriff’'s office to talk with several detectives,
i ncluding Detectives Baxter and Roberts. After the
interview with MlIntyre, police secured Mlintyre's
consent to search her honme. Police retrieved, anong
ot her things, Mcintyre' s .32 caliber revolver fromher
horme.

Based on the information that MIntyre gave to
detectives and the evidence gathered from her hone,
police arrested Ellison and later on the sane day
arrested appellant. At the police station, appellant
was read his rights, and he signed a constitutional
rights waiver form After detectives told appellant
t hat they knew about the incident at the convenience
store, that they had the nurder weapon, and that they
had Ellison in custody, appellant confessed, both
orally and in witing, to his involvenment in the
crime.

In his witten confession, appellant stated that
during the week preceding Coon’s disappearance,
appel l ant had been depressed due to enploynent and
rel ati onship problens. He and Ellison planned to
commt a robbery on Saturday, January 21, 1995, but
they did not find anyone to rob. On Sunday, January
22, 1995, they saw Coon | eave the hospital in his red
Honda Civic. Appel l ant stated that he and Ellison
made eye contact with Coon, and Coon “pulled up to

them” Appel lant and Ellison got into Coon’s car.
Ellison rode in the front seat and appellant in the
back. After Coon drove a short distance, Ellison

pointed a revolver at Coon and took Coon’s watch

Appel l ant told Coon to continue driving. They rode
out to Heckscher Drive and stopped. Ellison then took
Coon’s wallet, and he and appellant split the cash
found inside, which total ed between $80 and $100. As
appel | ant searched Coon’s car, sonme people canme up, so
appel l ant, Dee, and Coon drove away. They drove to
anot her | ocation, where appellant and Ellison shot

5



Coon to death.

Fol | owi ng t he conf essi on, appel | ant agreed to show
detectives the location of Coon s body. Appel | ant
directed Detectives Baxter, Roberts, and Hi nson, al ong
with uniformed police, to a renote, densely wooded
| ocation on Cedar Point Road. Detecti ve Baxter
testified that a continuous drive fromthe University
Medi cal Center to where Coon’s body was found, a
di stance of approximately twenty mles, takes twenty-
five to thirty m nutes. During the ensuing search
Detective Hi nson asked appellant what happened when
appellant took Coon into the woods. Appel | ant
replied, “W had robbed sonmebody and taken him in
(the) woods, and | shot him twice in the head.”
Because of darkness and the thickness of the brush,
police were unable to find Coon’s body, and they
termnated the search for the remainder of that
eveni ng.

On the way back to the police station, at
appellant’s request, he was taken to his nother’s
house. When Detective Baxter nentioned that appel |l ant

was arrested regarding the Coon investigation
appellant’s nother asked appellant, “Did you Kkill
hi n?” Appell ant replied, “Yeah, nomm.” The

detectives then took appellant back to the police
station. By then, it was 3:30 on the norning of My
26, 1995. At that time, the detectives had to wal k
appellant to the jail, which is across the street from
the police station. A police information officer

alerted the nedia that a suspect in the Coon nurder

was about to be “wal ked over” to the jail. During the
“wal k over,” which was recorded on videotape by a
television news reporter, appellant nade several

i ncul patory remarks in response to questions from
reporters.

Later during the morning of My 26, 1995,
Det ecti ves Baxter and Hi nson, with uniformed officers,
t ook appellant back to the wooded area and resuned
their search for Coon’s body. At this tine, appellant
was again advised of his constitutional rights.
Appellant waived his rights and directed the
detectives to the area that was searched the previous
day. The body was di scovered within approximately ten
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m nutes of the group’s return to the area.

The remai ns of Coon were skeletal. The skull was
apparently noved from the rest of the skeleton by
animals. Three bullets were recovered fromthe scene.
One was found in the victims skull. One was in the
dirt where the skull would have been had it not been
moved. Another was inside the victim s shirt near his

pocket . Using dental records, a nedical expert
positively identified the remanins as those of Janes
Coon. The expert also testified that the cause of

death was three gunshot wounds, two to the head and
one to the torso. The expert stated that he deduced
there was a wound to the torso fromthe bullet hole in
the shirt. He explained that the absence of any flesh
or soft tissue made it inpossible to prove that the
bullet found inside the shirt had penetrated the
torso. The expert further testified that Coon was
likely lying on the ground when shot in the head.

A firearm expert testified that the bullets
recovered at the scene were .32 caliber, which was the
sane caliber as the weapon retrieved from Mcintyre’s
honme. This expert further testified that, in his
opi nion, there was a ninety-nine percent probability
that the bullet found in the victim s skull canme from
Mclntyre' s revol ver. However, because the bullet
found in the dirt and the bullet found inside Coon's
shirt had been exposed for such a long period, a
positive link between those two bullets and Mcintyre’'s
revol ver was i npossi bl e.

Later during the day that Coon’s body was found,
appel  ant contacted Detective Baxter fromthe jail and
asked the detective to nmeet with him Appellant did
not neke a witten statenment at this neeting.
According to Detective Baxter’s testinony, appellant
stated that he did not kill Coon but that Ellison and
someone nanmed Kurt killed Coon. Appellant stated the
he initially placed the blame on hinself because he
wanted to be “the good guy.” Detective Baxter told
appellant that he did not believe him and began to
| eave. Appel |l ant asked Detective Baxter to stay and
told himthat he |ied about Kurt because he heard that
Ellison was placing blame on him Appel l ant then
stated that he shot Coon twice in the head and that
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El li son shot him once in the body.

On June 1, 1995, appellant requested that
Detectives Baxter and Roberts conme to the jail. The
det ecti ves t ook appel | ant to t he hom ci de
i nterrogation room Appel  ant was advised of his
rights. Appellant then signed a constitutional rights
form and gave a second witten statenent. In this
statenment, appellant stated that EIlison and Kurt
initially kidnaped Coon during a robbery. El lison
sought out appellant to ask himwhat to do with Coon,
who had been placed in the trunk of his own car.
Appel | ant stated that when he opened the trunk, Coon
was crying and he begged, “Oh, Jesus, Oh Jesus, don't

et anything happen, | want to finish «college.”
Appel l ant said he told Ellison that “the boy will have
to be dealt with, meaning kill[ed],” because he coul d
identify them Kurt left and never canme back.

Thereafter, appellant and Ellison drove to Cedar Poi nt
Road. Once all three were out of the car, appellant
gave Ellison the gun and told him “You know what’s
got to be done.” Ellison took the weapon, wal ked Coon
into the woods, and shot Coon once. Appellant stated
that he then walked into the brush and, wanting to
ensure death, shot Coon, who was |lying face down on
t he ground. Appellant stated that Ellison also fired
anot her round.

Police eventual ly | ocat ed t he person appel | ant had
called Kurt. After interrogating Kurt, police
concluded he was not involved in Coon’s nurder.
Alston v. State, 723 So.2d 148, 150-53 (Fla.
1998) (footnotes omtted).

Al so reviewed by this Court on direct appeal was an aspect
of the trial which appears relevant to current issues concerning
the Petitioner’s nmental health. This Court noted, in part,
t hat:

In his third issue, appellant alleges that the
trial court erred in denying a defense request to
inform the jury that he was taking psychotropic
medi cati on. Prior to trial, defense counsel filed a
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notion pursuant to Florida Rule of Crimnal Procedure
3.210 suggesting that appellant was inconpetent to
proceed at trial. The nmotion alleged that appell ant
was exhi biting inappropriate behavior; that appell ant
was extrenmely depressed; and that appellant was not
understanding his own counsel’s advice, in that
appel lant continued to believe that the police were
his friends. Based upon these allegations, the trial
court ordered appellant to be exam ned by two nmedical

mental health experts. The report of the experts
decl ared that appellant was conpetent to proceed to
trial. Based on this report, the trial court

adj udi cat ed appell ant conpetent to proceed to trial.
Al ston, 723 So.2d at 157.

This Court found no error in the refusal to give the requested
jury instruction because the request and evi dence nerely showed
t hat appellant was on psychotropic nedication, not that he
needed the nedication to proceed at trial, and that such
medi cati on did not adversely affect the Petitioner during trial.
Al ston, 723 So.2d at 158.

FACTS AT THE COMPETENCY HEARI NG

The March 20, 2003, conpetency hearing began with an
i ntroduction of the counsel and parties with the State Attorney
informng the court that the victims mother was present.
(March 20, 2003, hearing transcript, p. 5; hereafter, “TR1").
The court soon ruled that “... M. Alston will be permtted to
address the Court if he deens it appropriate going to that issue
[ whet her the Petitioner continues to be inconpetent] and that

i ssue alone. | amnot going to permt M. Alston to use this as



a forumto vent his grievances as he expresses alnost daily in
hi s communi cations to the Court.” (TR1, p. 7).

Counsel for the Petitioner reported to the court about the
parties’ stipulation to use the panel experts’ witten reports
so as to expedite the oral exam nation of the witnesses. (TR1,
p. 8). The court was also alerted to the possible issue of
ordering specific treatment once and if continuing i nconpetency
was found. (TR1, p. 9).

A panel expert, Dr. Umesh Mhatre, a psychiatrist, was call ed
to the stand as the first witness. In utilizing his July 19,
2002, report to the court, he recalled that the Petitioner began
the subject evaluation with a statenment to the effect that “he
wanted to either [let] the courts to go ahead and let him be
executed or be set free.” (TR1, p. 13). Dr. WMhatre further
expl ai ned that the Petitioner “was very rational, very coherent,
he was pretty focused on the conversation during the interview,
di d not show any hyperactivity, any pressured speech, any flight
of ideas.” (TR1, p. 14). The doctor further explained that
“... only toward the end of the interview he began to cone up
with lots of talk that could appear outwardly as del usional
talks. And | disnissed it as probably clear malingering because
his actions and his talks were very inconsistent.” The

interview that day |asted “probably nore” than an hour. (TR1
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p. 14).

In review ng his copies of certain medical records fromthe
prison, Dr. WMatre |ater explained that he “wanted to see if
there is anywhere in there sonme concerns for sonme of his
del usional talks and | wanted to review those.” (TR1, p. 17).
In responding to a question concerning his reported reference to
the Petitioner refusing to take nedication, the doctor expl ai ned
t hat :

| think in one record there m ght be sonme report that

he has refused to take it. The reason | said | find

it interesting is that any tinme a person is suffering

froma mental illness nmost of the time they want to

get better. It’s not unusual for people to say ‘I

don’t want the nedicine,’ but every tine they do that

| dofindit's of interest, especially in a person who

is using his nental illness to delay his execution.

(TR1, p. 18).

Dr. Matre eventually clarified his understanding by stating
t hat : “Well, 1 don't know whether they have refused to
prescri be nmedication because he refused it but all | know is
that he was not prescribed any nedicine and he had refused to
take it.” (TR1, pp. 21-22).

Later questioning of the panel expert referred to the
Petitioner talking to the doctor nore about the Lonnie MIIler
case than his own and of the statements concerning the

Petitioner finding a cure for AIDS and breast cancer. (TR, p.

24) . Dr. Matre responded by explaining his views that the

11



Petitioner’s delusional statements did not fit into any known
mental illness, such as Bipolar Manic Disorder or Bipolar
Affective Disorder, because of the |lack of other synptons. He
noted further, as before, that “his actions and words were not
mat ching at all.” (TR1, pp. 25-26).

In contrasting the Bipolar Affective Disorder diagnosis of
Dr. Myers with his own observations, Dr. Muatre indicated that
he never saw evidence that would support that diagnosis. (TR1,
p. 29). In particular, Dr. Matre explained that while the
Petiti oner showed hi msone del usions, there was “[n]othing el se
to go with the delusions. It’s quite possible that when | saw
him that he was not either in a manic phase or in a depressed
phase, that’s possible. But he was giving ne only some synptons
of delusion with nothing el se. That would be very difficult
| cannot see why a person would sinply produce delusion of
grandi ose yet not show any el ated mood, no pressured speech,
flight of ideas, physical hyperactivity to go with it. And
that’s the serious discrepancy which led me to believe at | east
at the time I was examining himthat he did not suffer from
Bi pol ar Affective Disorder ... Doctor Myers will have to account
for his own findings, but quite [sic] possible that his findings
are different than mne in a true case of Bipolar Affective

Di sorder.” (TR1, pp. 30-31).
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On cross examnation, Dr. Matre explained that the
Petitioner “very clearly, very rationally” understood that his
conpetency was in question and that he wanted to dism ss his
attorneys and appeals as a way to end his “agony” about his
col |l ateral case. (TRL, p. 35). Dr. Mhatre found it “highly
unusual” for the Petitioner to carry on a conversation in a
“very rational, coherent” way and then suddenly becone
delusional at the end of the interview with an “affect [that]

really changed.” (TR1, p. 36).

Further, Dr. Miatre testified that he found it interesting
that the Petitioner knows so nuch about the |l aw, show ng a “very
hi gh I evel of functioning, very coherent and rational thinking”
(TRL p. 37) and having “full control over his behavior” even
whi |l e expressing delusions (TR1L, p. 41). Dr. Matre al so noted
that he found it wunusual for the Petitioner to describe
different delusions to different exam ners or others (TR1, p.

38). These manifestations led Dr. WMatre to believe that the

Petitioner was not delusional — instead, the doctor said “... |
don’t think these are delusions, | think he's faking it and he’'s
making it up.” (TRL, p. 41). Dr. Muatre, in responding to a

question about Dr. Mers' finding of hypomania, further

i ndicated that the Petitioner could be delusional and still be
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conpetent under the legal criteria for conpetency. (TRL, p.
44) .

The next expert called to testify was Dr. Wade C. MWers, a
psychiatrist who, as with Dr. Matre, was a nenber of the court-
appoi nted panel. Dr. Mers interviewed the Petitioner for two
hours for the subject evaluation. (TRl, p. 59). He expl ained
that his diagnosis was Bipolar Affective Disorder with a
hypomani ¢ epi sode with sonme psychotic features. (TR1, p. 60).

Dr. Myers testified that his two evaluations in 2001 and
2002 were “very consistent;” nanely:

: [h]e had signs of irritability; he had |ow

frustration tolerance; he had increased volume of

speech; some tines it was pressure, neaning very hard
tointerrupt him he had inflated sense of self worth;
there was inappropriate facial expressions, he sone
times | aughed at things that were very serious; he at
times was hyper-religiosity or excessively religious;

sone tinmes he would express paranoia, and when | say

“sonme times” throughout both the interviews atheme of

par anoi a woul d cone up; also he had di sturbance in his

t hought process or how he formed thoughts in your m nd

in that there was a poverty of content to those

t houghts, there was a superficialness to it where it

was hard to understand what he was saying.” (TR1, pp.

60- 61) .

Dr. Myers further explained that persons wth Bipolar
Affective Disorder “tend to fluctuate between epi sodes of very
hi gh el evated nood and al so with periods of depression ... they

wll cycle up and own.” (TRL, p. 62). As to conparing his

observations with those of Dr. Matre's, Dr. Myers said:
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| think in some ways Doctor WMhatre and nyself are

seeing the sane patient. Doctor Miatre did bring up

clinical material that would suggest grandiosity and

al so sonme material that would suggest paranoia. And

Doctor Miatre did nmention toward the end of the

interviewthat M. Al ston becane excitable which to ne

was consistent with how he was a good deal of the tine

with us. But Doctor Matre did nmention the word

excitable, so | think there sone overl ap.

Doctor Matre also nmentioned malingering and there

seened to be sone elenment of malingering of M.

Alston, but | did not think that was [the] primary

explanation for his synptons. And sonebody wth

bi polar or hypomanic episode or even sonebody

psychotic can malinger. Psychosis and nalingering are

not mutual ly  excl usi ve, nor are bipolar and

mal i ngering. (TR1, p. 63).

The Petitioner’s occasional i nappropriate smles, smrks and
| aughing were seen as based on several notivations; nanely,
“partly due to hypomania, partly due to malingering and [partly]
for fun.” (TR1, p. 65). Dr. Myers also recognized that the
trial record for the Petitioner reflected treatnment and
medi cation for Bipolar Disorder with DOC records show ng the
prescription of an anti depressant within the | ast several years.
(TRL, pp. 66-67). The doctor referred to his recomended
treatment of the Petitioner with medication (TR1, p. 67) and to
the fact that Bipolar Affective Disorder is “alnost always a
chronic illness.” (TRL, p. 68). He nade reference to the
Petitioner having persecutory ideations, signs of depression and
a thinking disorder being docunented back to 1994. (TR1, p.
68) .
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As to the conpetency criteria, Dr. Myers testified that he
found the Petitioner would be wunable to consult wth his
attorneys with a reasonabl e degree of rational understanding and
that the Petitioner would not be able to testify relevantly.
(TRL, pp. 70-71). Dr. Myers concluded direct exam nation by
stating that the Petitioner’s “appropriate” behavior in court

1]

during the hearing was “not inconsistent for himto be in a
state of hypomania .. This is how he appeared during our
eval uati ons of him but what you see when you begin to talk to
himis an increased amount of nental or psychic energy ...~
(TRL, p. 75).

On cross examnation, Dr. Mers again outlined his
observations of the Petitioner’s hypomania synptonms and
explained their relationship to the criteria in the Diagnostic
Statistical Manual (TR1, p. 77); related his expectations that
non-treatnment would | ead the petitioner back down to a state of
depression (TR1, p. 79); and stated that the Petitioner’s
irritability was marked with “intensity” and “persistence” (TR1,
p. 80). He further testified that the Petitioner’s additional
signs of Antisocial Personality Di sorder and paranoi a woul d tend
to explain the Petitioner’s aversion to taking nedication (TR1,

p. 81); that absent an unlikely cycle back to a nore normal

period (TRL, p. 81), nedication could stabilize the Petitioner
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within two or three nonths (TR1, p. 82); and that the Petitioner
woul d not qualify for involuntary treatnment (TR1, p. 83).

The next panel menber to testify was Dr. Robert Berland, a
psychol ogist. He reported spending nore than three hours with
the Petitioner for the current interview and psychol ogical
testing. (TRL1, p. 89). Dr. Berland gave his opinion that the
Petitioner suffers from a chronic psychotic disturbance, that
the synptonms he observed were simlar to those seen by Dr.
MWers, and that there was “great consistency” in the
Petitioner’s delusions as shown by the Petitioner’s witings,
the DOC reports and the two eval uati ons he conducted as a panel
menmber. (TR1, p. 89).

Dr. Berland described his opinion that the Petitioner was
not faking his mental illness, mde reference to his previous
experience with nmalingerers at the State Hospital and said that
in 24 years he had “never seen anyone who could successfully
fake the thought process disturbance that this defendant shows

." (TR1, p. 90). He found the Petitioner to be “agitated,

restless, pressured [but] not hyperactive ... whi ch anpunt ed
to evidence of a “significant nmood di sturbance.” (TR1, p.91).

Dr. Berl and described the MWI 2 testing and indicated that
it showed the Petitioner “was trying in a very primtive and

psychotic way to hide his nmental illness because he did not want
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to be considered as nentally ill.” (TR1, p. 94). There were
raw scores on several scales that showed evi dence of synptons
i nvol ving nental illness, paranoid del usi onal t hi nki ng,
schi zophrenia and mania, all leading the expert to term the
Petitioner as "very disturbed.” (TR1, p. 95). The raw scores,
furthernore, indicated that the Petitioner was in the “chronic
range” of being psychotic — nmeaning for at |east two years and
that “he[‘s] sort of used toit.” (TRLl, p. 96). This testing,
both currently and previously under the panel orders, showed “no
evi dence of faking or exaggeration, quite the contrary, thereis
— there are also several indicators including L in both ones
that indicate he was trying to mnim ze his problens and was
still unsuccessful in hiding thembecause of that ... |eakage.”
(TR1, p. 96). Dr. Berland subsequently explained that:

... [the Petitioner’s] condition is consistent in
Sept enber of 2002 with what | saw in April of 2001

Basically the sanme severely nmentally ill person who is
maki ng concerted effort to |ook normal. The
consi stency between the material that | got from him

and the delusions that you see in all of his witings
and his reports to DOC staff would also, to nme, be
anot her indicator you could add to the list of the
genui neness of his nental illness. But besides that,
the testing and the interviews are the nost
significant data that | have. (TR1l, pp. 97-98).

As to anal yzi ng expressed delusions in ternms of genui neness
or faking, Dr. Berland explained that “... the nunber of

del usi ons that a defendant expresses is limted by the kinds of
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guestions you ask and the kind of setting you create in terns of

your willingness to listen to their own thinking as opposed to
controlling the direction and content of the interview ... so
there will be differences anong experts depending on that
interview style difference.” (TR1, pp. 99-100). Wile it is

“kind of a difficult thing” to determ ne the genuineness of
del usi ons, Dr . Berland said he found the Petitioner’s
expressions to be *“consistent, spontaneous, and genuine in ny
opinion.” (TR1L, p.100).

I n descri bi ng Bi pol ar Di sorder as “primarily inherited,” Dr.
Berland also indicated that the Petitioner’s thought disorder
could be consistent with brain damage. (TR, pp. 101-02).
Additionally, Dr. Berland referred to the “contradictory”
notions that the Petitioner is malingering while at the sane
time indicating he wants to dism ss collateral counsel and
appeals: “... if you take his statenments at face val ue, that he
doesn’t want to prolong these proceedings, then it nmakes it far
less likely that he would be malingering so you just have two
concepts that are fairly inconpatible with one another.” (TR1,
p. 102). In explaining the Petitioner’s deneanor in the
courtroom during the hearing and whenever Dr. Matre saw him
Dr. Berland said that the behavior was not inconsistent with

soneone who is manic and added that “I can only say that if |
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were able to question him nyself in front of you and get him
going on his delusional beliefs, you would see that mnia
bl ossom” (TR1, p. 103). He also indicated that nentally ill
and del usi onal people can also be manipul ative so that the two
are “not mutually inconpatible.” (TR1, p. 104).

Dr. Berland then pointed to the volune of the Petitioner’s
pro-se witings as “synptomatic of his manic disturbance” (TR1,
p. 104) due to the evidence of “thinking disturbance” contai ned
in his witings. (TR1, p. 105).

As to finding that the Petitioner remains inconpetent, his
opinions led Dr. Berland to again conclude that the Petitioner
is “severely conpromsed in rational appreciation of [these]
proceedi ngs” and that he did not “believe that he can consult
with his attorney wth a reasonable degree of rational
under st andi ng.” The transcript reflects that the Petitioner
immedi ately interjected by stating “[B]ecause of the conflict,
sir.” (TR1, p. 106).

The direct exam nation of Dr. Berland was concluded with a

di scussion likely relating in part to Dr. Matre' s earlier
testi nmony. Dr. Berland disagreed that “if sonmeone were truly
mentally ill they would want to get better” because he felt that
the majority of nmentally ill people “don’'t believe” they need

their nedication due to “not believing that they're nentally
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i (TR, pp. 106-07). As to the Petitioner, Dr. Berland
said that “... the basic internal biological process is going to
be there and the adverse affect that it has, particularly on
this person’s thinking, is going to be significant if he’ s not
nmedi cat ed consistently.” (TR1, p. 109).

On cross exam nation, Dr. Berland acknow edged that his
reports and testinony did not set forth an actual diagnosis.
(TR1, p. 109). When asked to provide a diagnosis, Dr. Berland
stated, in sum that the Petitioner “is psychotic that subsunes
mani ¢ depressive or Bipolar Disorder[,] schizophrenia, schizo
af fective disorder” (TR1, p. 110) with the later the “best
di agnosis.” (TR1, p. 111).

The State followed with questioning about Dr. Berland' s
references to the Petitioner’s hallucinations. Dr. Berland
responded by noting that the Petitioner’s statements regarding
auditory and visual hallucinations were left wthout further
inquiry or elaboration because “it was tangential to what | was
doi ng” and due to the testing providing “objective evidence”
that the Petitioner was hallucinating "around the tinme” of the
evaluation (TR1, p. 113) with the second evaluation show ng
Petitioner “not as severely disturbed.” (TRl, pp. 113-14).

Dr. Berland subsequently explained that it is always a

“difficult question” to opine about the length of tine before

21



conpetency could be restored with treatnent, including nmedically
prescri bed nmedi cation but surm sed that the Petitioner could be
“stabilized within about three nonths.” (TR1, pp. 118-19). He
acknow edged his opinion that the Petitioner met the criteria
for involuntary hospitalization and noted that Ilong term
i njections could solve the prospect of forced nedication. (TR1,
p. 120).

I n response to questi oni ng about the disparities between his
opinions and those of the DOC personnel, Dr . Ber | and
hypot hesi zed that huge case loads and |imted time for
i ndi vi dual eval uations could explain the differences. (TRl, pp.
121-22; 123). He added that it would be a mstake to “think
t hat because soneone can talk with you in a brief conversation
coherently that they're not nmentally ill...” (TR, p. 123).
The expert provided one exanple of DOC records reflecting
“bi zarre behavior” by the Petitioner — that of col or referencing
fear of the Petitioner’'s life — when cross examnation
concluded. (TR1, p. 124). Redirect exam nation was limted to
a discussion of possible DOC hospital placements with Dr.
Berl and noting that a clinical setting was nore |ikely best for
any treatment. (TR1, p. 125).

The next wtness was Lisa WIley, the Departnent of

Corrections Psychol ogi cal Specialist who prepared and filed the
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bi monthly reports as required in the court’s October 22, 2001,
order. (TR1, pp. 127-28). She acknow edged, upon questi oning,
that there had been no nedications prescribed by DOC doctors
since the tinme of that order (TR1, p. 128) and that the records
reflected nmedication previously being prescribed to the
Petitioner back in 1998 and 2000. (TR1, pp. 1128-30).

Ms. Wley testified that she observes all the inmates on
Death Row every week but wthout interviews. As for the
Petitioner, Ms. WIley had been scheduling one interview per
nmonth for the past several years except for daily visits during
his brief inpatient stays around 2000. (TR1, p. 131). She was

aware of only one reason for the Petitioner’s one-year plus

pl acenment in Disciplinary Confinement - that being “mil
violations” and “probably disrespecting officials.” (TR, p
131).

Ms. W1 ey explained that her reports would and did note any
of her observations of the Petitioner “ranbling.” (TRL, pp
132-33). She would spend 30 to 45 mnutes with the Petitioner
if he kept his appointnents but only five or ten mnutes if she
had to go to his cell wupon refusals of call outs. (TR1, p.
133). This procedure was based on the classification of the
Petitioner as a “psychiatric grade two” which nmeant that he was

not under regul ar observation and care of a staff psychiatrist.
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(TR, pp. 133-34).

On cross exam nation, Ms. Wl ey expl ained that her reported
references to “case managenent interviews” were sumaries of an
inmate’s progress or Jlack of progress from nental heath
treatment - for the Petitioner, “we have not really made
progress toward working on therapeutic goals.” (TR1l, pp. 134-
35). She further testified that petitioner being in the “grade
two” category was based on the diagnoses of “adjustnent
di sorder” by Doctors MKinsey and Cal deron. (TR1L, p. 135).
“Confinement evaluations” were described as nental status
exam nations routinely perfornmed and done nonthly for the
Petitioner due to the court order. (TR1, pp. 135-36). The
Petitioner’s refusals to be evaluated were usually expressed
wi t hout elaboration. (TR1, 136). Ms. Wley further explained
t hat she watched for changes in behavior or nmood as to making
referrals to the psychiatrists for the inmates. (TR1, p. 137).

In responding to a question about whether she received
reports from ot her personnel about the Petitioner’s behavior or
t hought process requiring a psychiatric referral, M. Wley
answered that “No, but in fairness to the other w tnesses who
have had opinions and testinmonies different, | would say at
Union Correctional Institution that we are all famliar wth

inmate Al ston’s discussion of code colors and secret agent and
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what not. | would say in fairness to the other experts that
you’ ve heard, Your Honor, that this would not be - not
substitute someone referring M. Alston to ne. Now if he
increased that or appeared to be — to be suffering, not eating,
not sl eeping, yes, then they would refer him” (TR1, pp. 138-
39). The transcript reflects that the court briefly interjected
with a question to the Petitioner, asking whether he was
“agitated about something” and being adnonished to “behave
yoursel f.” (TR1L, p. 139).

Ms. Wley stated that her observations and the records
reflect that the Petitioner is able to handle his daily living
activities, was not in danger of harmng hinself or being a
danger to others. (TRL, pp. 139-40). She concl uded cross
exam nation with her personal opinion that, based on her own
trai ning and experience, the Petitioner is able to “turn on and
of f his synptons at will” when she “redirects” himto a rational
conversation unli ke others diagnosed with Bi polar Disorder with
psychotic synptons. (TRL, p. 140). In responding to the
court’s final questions, Ms. WIley explained that her position
solely involves assignnment to UCl’'s Death Row and its 300-pl us
i nmat es, that she has had “lots” of one-on-one sessions with the

Petitioner and that his DC wing is not always directly staffed

with personnel “on” the wing.” (TR1, pp.141-42).
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The final nental health witness was Dr. G oria Cal deron, a
staff psychiatrist at UCI. Her background i ncluded working with
Dr. Berland at Florida State Hospital in the late 1970's and
early 1980's. (TR1, p. 146-47). Dr. Calderon testified that
her August 7, 2002, evaluation of the Petitioner resulted in a
di agnosis of *“adjustnment disorder with m xed disturbance of
enotion and conduct.” (TR1, p. 147). She previously saw the
Petitioner three or four tinmes in 2000 for *“emergency”

situations involving “threats of hurting hinmself,” and one tine
each in 2001 and 2002. (TR1, p. 148). She also reported that

ot her doctors, nanely Doctors MKinsey and Aurora, had |ikew se

seen the Petitioner. In the August evaluation, the Petitioner
was “very pleasant, cooperative, and his affect was
appropriate...” (TRL, p 148). This was in contrast to the

situation in 2000 when the Petitioner was “agitated and needed
to be observed,” a situation that required force to renove him
fromhis cell. (TRL, p. 149).

Dr. Cal deron expl ai ned she reviewed Dr. Myers’ 2002 report
(TR1, p. 151) and that she evaluated the Petitioner as a result
but did not see the synptonms of Bipolar Disorder. (TR1, p.
152). She clarified that the Petitioner’s stabilization after
2000 and his call out refusals |led her, in part, to classify the

Petitioner as “psyche two.” (TR1, p. 153). Dr. Calderon said
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the Petitioner’s nedical histories, reports and eval uati ons from
the time of trial were “seven thick volunes.” (TR1, p. 154).
She reported that “time restrictions,” high but nanageabl e case
| oads and security factors often |imt her ability to review a
patients conplete case charts. (TR1l, p. 155). While not seeing
Bi pol ar Di sorder synptons in the Petitioner, she testified that
she agreed with the panel experts that people with Bipolar
Di sorder show “up and down or waxing and waning of their

mani festations.” (TR1, p. 157).

Dr. Calderon, on direct examnation, said her two
eval uations for the court, including that in 2002, would have
conmbi ned for “alnmpst an hour” with the petitioner. (TRL, p
158) . On cross exani nation, she indicated that the August,

2002, eval uation woul d have been forty-five m nutes to an hour.”
(TR1L, p. 164). On re-direct exam nation, she clarified that her
2002 evaluation was “not necessarily for the purpose of
det erm ni ng t he conpetency” but, since she believed it was court
ordered, she was “wanting to see if there is anything that can
be done for sonebody who’'s supposedly psychotic.” (TRL, p.
165) .

Sergeant M chael Young fromUCI was the |ast witness called
to testify at the hearing. He described his position as being

the adnmi nistrative sergeant for the basic, day to day operations
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of Death Row. (TR1, p. 166). Sgt. Young expl ai ned that he sees
the Petitioner nore than anyone else, at least on a daily basis
and works “a great deal” with adnm nistrative matters brought to
hi m by the Petitioner. (TRl, p. 167).

As to observed behavior, Sgt. Young testified that the
Petitioner acts differently while out of the cell or in the cell
and “can turnit off at a whim” (TRl, p. 167). He agreed that
Ms. Wley' s testinony “was pretty accurate,” (TR1, p. 167); said
that the Petitioner has beenin DC for “closer” to two years due
to the Petitioner’s perceived preference in being isolated away
fromthe general popul ation on Death Row (TR1, p. 168); and said
that he has never seen the Petitioner exhibit “bizarre
behavior.” (TR1, p. 169).

Regarding his know edge of the Petitioner scaling the
exerci se yard fence two years ago, Sgt. Young opined that it
“was just a show ... an attention getter” for the Petitioner to

stand on top of the fence while threatening to junp. (TR1, p.

169) . Sgt. Young also described the restrictions on the
Petitioner’s out-going mail and correspondence which “are
numerous, | nean, three to four a day he sends out to different

dignitaries, government agencies, state agencies, et cetera.”
(TR1, p. 171). In what Sgt. Young described as a “passive

protest,” he related that the Petitioner, sone two years
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previously, had to be “gassed” while being extracted for
refusing to return his food tray. (TR1, pp. 173-74).

On cross exam nation, Sgt. Young el aborated on his beliefs
that the Petitioner prefers to stay on the DC wing (TR1, pp
174-75); stated that he believes the Petitioner perforns
“theatrics” when outside his cell which stop “when the lights
are out” upon returning to his cell (TR1, 177); and stated that
he agreed with Dr. Matre that the Petitioner is malingering.
(TRL, p. 181).

The hearing concluded with the Petitioner addressing the
court and reiterating his desires to be found conpetent as he
was at the tine of trial and wanting to wai ve coll ateral counse
and appeals. (TR1, pp. 181-86).

FACTS AT THE DUROCHER HEARI NG

After swearing-in the Petitioner, the court initiated the
June 6, 2003, hearing by outlining for the Petitioner what the
court saw as the petitioner’s options. The first option was to
|l et collateral counsel proceed with postconviction matters on
behal f of the Petitioner. It was explained, secondly, that the
Petitioner could proceed on his own wthout counsel with the
court informng the Petitioner that it would not appoint other
counsel to replace CCR The third option was explained as

constituting a discharging of CCR and waiving postconviction
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proceedi ngs. To this explanation, the Petitioner responded with
a “yes sir.” (June 6, 2003, hearing transcript, p. 6;
hereafter, “TR2").

The court thereafter enphasized to the Petitioner that any
wai ver of postconviction proceedi ngs woul d be carried out by the
court dism ssing with prejudice any notions under Rule 3.851 or
any ot her postconviction rules. The court explained that this
woul d thereby foreclose any collateral renmedies and the
i nposition of the death sentence would be carried out with the
Petitioner being put to death as previously ordered by the
court. (TR2, pp. 6-7).

A col |l oquy subsequently followed the court’s introduction
with the Petitioner indicating he wanted to address the court.
The Petitioner responded to the court’s inquiries by explaining
t hat he was 32 years old, that he has been in jail or prison
since March of 1996 and that he conpleted a twelve grade
equi val ency high school diploma. The Petitioner further
answered that he could read and wite in English, was physically
in good health, and was not under any nedication. (TR2, pp.7-
8) .

The Petitioner then remnded the court that it had
previously found hi mconpetent and told the court that he wanted

to follow the court’s third option - nanmely, he wanted to
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represent hinself pro-se, wanted to waive all collateral

proceedi ngs and have the sentence of death carried out. (TR2,
p. 9).

The court followed with a dialog with the Petitioner in
whi ch the court recogni zed the Petitioner’s previous expressions
of dissatisfaction with his collateral counsel. The court noted
a resolution with sone previous personality conflicts and had
the Petitioner confirm that he knew collateral counsel were
avai l able to assist himin any way he deened appropriate. (TR2,
p. 10).

However, the Petitioner declined to concede that coll ateral
counsel were better equipped to deal wth postconviction
proceedi ngs t han he was hinself by indicating that he desired to
wai ve all remai ning postconviction proceedings. The Petitioner
then rem nded the court about the court’s promse (from the
March, 2003, conpetency hearing) that the court would allow him
to address the issues he had raised in assorted pro-se filings.
The court responded by indicating the Petitioner could so
address the court after the waiver hearing. (TR2, pp. 10-11).

The court next informed the Petitioner that the court woul d
probably be forwarding a transcript of the hearing to this Court
and that it would likely follow that the governor would issue a

death warrant for the Petitioner. The Petitioner told the court
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he understood. (TR2, p. 11).

Fol | owi ng that dialogue, the court inquired whether the
Petitioner gets along with the then-assigned coll ateral counsel.
The Petitioner responded in the negative. Wile indicating that
apol ogi es had been nmde, the Petitioner seemed to rem nd the
court that he had been trying to waive counsel and proceedi ngs
since the tinme of his convictions and sentences and of the
affirmance by this Court on direct appeal. (TR2, pp. 11-12).

Thereafter, the court and the Petitioner exchanged a
di scussi on about the Petitioner’s reading and |egal research
while on death row. Wen responding to the court’s inquiry as
to why the Petitioner reads |aw books if he wants to waive al
of his rights, the Petitioner stated that he had never had an
“attorney-client” relationship with his direct appeal and
postconviction attorneys, presumably meaning that he never had
what he felt was a good or proper relationship with his
attorneys. He nmentioned that he had only one, brief visit with
his direct appeal attorney and thought that some postconviction
attorneys had “falsified the signature” on sonme paperwork. The
Petitioner, consequently, agreed that his | egal research was in
an effort to “see what to do about those things” and,

additionally, said that his research was to have know edge of

t he appell ate process. (TR2, pp. 12-14).
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The court then turned questioning of the Petitioner over to
counsel. Upon inquiry from collateral counsel, the Petitioner
responded with an expl anati on of the consequences of dism ssing
col l ateral counsel. |In particular, the Petitioner said that the
consequences would involve “the death sentence” and that he
woul d not have the services or assistance of CCRC and its
attorneys regarding anything he tried to file in collateral
proceedi ngs. (TR2, pp.17-18).

Furthernmore, the Petitioner said he was not under any drugs
or nmedi cation during the hearing or for the two weeks preceding
t he heari ng. The Petitioner’s response to a question about
whet her he had ever been diagnosed and treated for nental
illness seened to focus only upon the npbst current conpetency
i ssues during the tinme of postconviction because he said he was

never treated for any nental illness “at all” followi ng “the”
conpetency evaluations. (TR2, p. 18).

VWhen next responding to questioning about whether he
remenbered any of the experts’ diagnoses, Petitioner instead
t al ked about sonme of his post-conpetency hearing comruni cati ons.
The communi cations invol ved, he stated, his concerns that the
sonme of the conpetency hearing testinmony left him with the

feeling of being subject to a “snear canpaign or sone type of

character attack” in front of the victims nother (who was
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present at the hearing). The Petitioner said he saw no paradox
in accepting the court’s finding of conpetency at the sane tine
as wanting to cross-exani ne, pro-se, some of the doctors because
of the “bad or negative” things to which the doctors had
testified in front of the victims nother. (TR2, pp.18-19).

The Petitioner subsequently testified that he understood
there are no steps in the case after waiving collateral counsel
and proceedings. He further said that he would no | onger file
pro-se pl eadi ngs because “there is no need” due to the expected
review of the waivers by this Court. The Petitioner indicated
he woul d never file anything to the court again regarding his
trial prosecutor nor about a fell ow death row i nmate about whom
presumably, he once thought was working for the State of Florida
as an “agent.” (TR2, pp.21-22).

On the subject of the Petitioner’s pro-se filings with other
courts, the Petitioner attenpted to explain his belief that the
“statute of limtations” for the filing of his Rule 3.850 notion
had been m ssed; consequently, it appears he was trying to
explain a belief that there is no legal basis for state court
post convi cti on proceedi ngs due to the mssed filing deadline-all
of which results in an exhaustion of his state renedies. (TR2,
pp. 23-24).

The Petitioner also, subsequently, seened to reflect an
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understanding from questioning that a late filing of a Rule
3.850 motion could arguably be accepted because of the tinme he
spent under the court’s inconpetency order and that he could
request counsel in the future, each | egal step dependi ng on how
a court would rule on such filings. That understandi ng was
buttressed by the Petitioner repeating his desires to waive

counsel and proceedings. (TR2, pp.25-26).

I n repeating his expl anation for past pro-se filings, at the
| east, the Petitioner then repeated his belief that state
post convi ction proceedi ngs had been exhausted so that federa
habeas filings and petitions wth this Court were not
contradictions in stating his desires for the collateral
wai vers. (TR2, pp.26-28).

As to final questioning from collateral counsel, the
Petitioner expl ained his understandi ng of the nmeani ng of havi ng
the court’s sentence of execution being carried out upon any
wai ving of collateral counsel and pleadings. The Petitioner
expl ai ned that this Court would reviewthe waivers, the governor
woul d subsequently sign a death warrant and that he would be
dead upon the execution of the sentence. (TR2, p.29).

When questioned by counsel for the State of Florida, the

Petitioner answered in the affirmative as to understanding his
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right to have counsel file an anmended postconviction notion;
t hat an evidentiary hearing could be requested for
constitutional clains regarding his convictions and sentences;
and that he did not want counsel to request an evidentiary
hearing even with his right to call wtnesses for such a
hearing. (TR2, pp. 30-31).

As to an inquiry by the State whether his stated conflict
with collateral counsel was based upon a desire to waive, the
Petitioner gave a | engthy and somewhat non-responsi ve st atenent
that is difficult tofollowat tines. He nade references to his
di rect appeal and apparent confusion regarding the case number
for the appeal. He nade references to his belief that the trial
prosecut or was usi ng undercover agents on death rowto interfere
with his prison mail. He nmade references to “living in fear” of
his life and “living in danger” as a result of the work of
prison undercover agents because of a crimnal investigation
regardi ng the nmurder of a Jacksonville detective. (TR2, pp. 31-
33).

The Petitioner also continued his response by stating that
conflicts with collateral counsel were disrespectful, tine-
consum ng and a waste of time while indicating, again, that he
wanted court perm ssion to speak to the victinms nother. He

further expressed a conclusion in several ways, including that
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“[alnything | do in the case, nothing has happened.” The
Petitioner stated that “they just using ne as a stool pigeon”
and that his letters to the court, attorney general, governor
and prosecutor have “just been a waste of tinme.” (TR2, p. 33).
The Petitioner concluded his questioning by the State by
affirmng his wishes not to proceed with his postconviction
case. (TR2, p. 34).

The court concl uded t he Durocher hearing by finding that the
Petitioner know ngly, intelligently and voluntarily waived his
right to counsel and discharged CCRC as counsel for the
Petitioner.

Thereafter, there was one final question by the State to which
the Petitioner affirmed his understanding that the State woul d
oppose any attenmpt of the Petitioner to re-invoke collatera
proceedi ngs.

The court subsequently found that the Petitioner had again
know ngl vy, intelligently and voluntarily waived further
postconviction proceedings and was, in effect, requesting the
i nposition of his death sentence. (TR2, pp. 36-37).

As stated above, the Petitioner had rem nded the court
about the court’s promse (from the March, 2003, conpetency
hearing) that the court would allow himto address the i ssues he

had raised in assorted pro-se filings. The court responded by

37



indicating the Petitioner could so address the court after the
wai ver hearing. (TR2, pp. 10-11).

The hearing transcript reflects that the Petitioner
addressed the court, in part, as foll ows:

|’ mthrowi ng nyself on the breast of this court right
now addressing the court pro se. | don't know if you
will allow nme to call [the prosecutor] to the w tness
stand, and the reason | said that and — ny reason for
saying that is because, as | said, she was working as
an agent and investigator...[s]he was working as an
agent, and | believe that my bare essentials, neaning
my body — [the prosecutor], she saw ny body at tinmes
bare while | was in prison. She did that because she
was investigating the nurder of [a] Jacksonville
police detective...[s]he did that wi t hout any
formality. Al so, she has said that she wanted to
marry me. She has nade statenents to [the Sheriff’s
O fice] that one of the reasons | was put on death row
was because she wanted to marry nme and if she coul dn’t
have nme no one else could...[i]f she did say she put
me on death row because she wanted to marry ne, then
she should testify to that... (TR2, pp. 40-42).

The court thereafter denied the Petitioner’s request to question

the prosecutor as a witness. (TR2, p. 42).

The post-hearing statenments fromthe Petitioner to the court

al so included his inquiry to the court as to whether the court

had “seen it on the local TV news stations here — | don’t know
how it happened...| don’t knowif you adm ni stered any oaths for
any agents or investigators, but | was reported as being

judicially nom nated, and | wanted to know apart from anything
that deals with any pleadings here, any notions here, can |
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still send anything out as far as legal mail in that regard?”
The court responded to the statement and question by advising
the Petitioner that the Petitioner was subject to Departnent of
Corrections’ regul ations. The court then concluded the

di scussion and recessed. (TR2, pp. 43-44).

SUMVARY OF ARGUMENT

1. As to the conpetency proceeding and order, the trial
court arguably failed to consider all the evidence relevant to
conpetency and resol ve the factual disputes fromthe contrasting

testimony and reports of the witnesses presented at the hearing.
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The court’s references to the conclusions and di agnoses of
Doctors Mers and Berland were very brief and summary in
fashion. The court’s order did not nmention any consi deration of
the fact that tinme constraints affect the evaluations of DOC
staff psychiatrist G oria Cal deron.

The court’s order did not nention that DOC specialist Lisa
W ley reported and testified about the Petitioner’s ranbling and
the wi dely observed del usional discussions by the Petitioner
The court’s order did not nention Sergeant Young’'s contradiction
in describing the Petitioner’s food tray incidents.

The court’s order did not nmention howit reconciled the use
of virtually identical reports fromthe panel experts to achieve
totally opposite findings regardi ng conpetency or inconpetency
in 2003 versus 2001 and it does not contain copies of the
reports of the exam ning experts nor the DOC periodic reports
regarding the Petitioner’s nental state as required by
Fla.R. CrimP. 3.851(g)(12).

Because of these matters, it can be argued that the court
abused its discretion in finding the Petitioner conpetent to
proceed with his collateral appeals.

2. As to the Durocher proceeding and order, the ful
day’ s testinony, taken as a whole, shows that Petitioner was not

consi stently coherent and | ogical.
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Because the petitioner arguably remi ns del usional as to the
reason for his incarceration on death row, along wi th other
matters involving his controlled life since 1996, it can be
argued that the court below abused its discretion in finding
that the Petitioner validly waived collateral counsel and

pr oceedi ngs.

| SSUE |
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VWHETHER THE POSTCONVI CTlI ON COURT ABUSED | TS DI SCRETI ON

| N FI NDI NG THAT PETI TI ONER WAS COMPETENT TO PROCEED

W TH H S COLLATERAL PROCEEDI NGS?

In reviewing a |ower court’s findings regarding a capital
def endant’ s conpetency to proceed with coll ateral proceedings,
this Court applies the abuse of discretion standard. Ferguson
v. State, 789 So.2d 306, 314 (Fla. 2001). During a conpetency
hearing, where there is conflicting expert testinony regarding
the defendant’s conpetency, it is the trial court’ S
responsibility to <consider all the evidence relevant to
conpetency and resolve the factual disputes. Hardy v. State,
716 So.2d 761, 764 (Fla. 1998).

As the court belowstated inits March 27, 2003, order, the
hearing on March 20, 2003, was held for the purpose of
determ ning whether the Petitioner remined inconpetent to
proceed with collateral appeals. This review was the first of
a periodic hearing anticipated during a January 9, 2003, status
hearing and provided for in the initial order of October 22,
2001, that found the Petitioner inconpetent and by which the
ori gi nal panel of experts was re-appointed for future
eval uations. The court bel ow was al so subject to this Court’s
order of Decenmber 20, 2002, to hold a hearing in order to

determne if the Petitioner was seeking a Durocher hearing.

At first glance, it appears that the court considered al

42



the conflicting expert testinony because it wote:

By stipulation of the parties, the reports of the
exam ni ng experts were admtted i nto evidence in order

to expedite the oral testinony of the w tnesses. I n
addition, the periodic reports fromthe Departnment of
Corrections were admtted into evidence. Dr. Umesh

Mhatre, a psychiatrist, found that Pressley Alston is
conpetent to proceed and attributes his idiosyncracies
to malingering. Dr. Wade Myers, also a psychiatri st,
believes that the defendant is not conpetent to
proceed as he suffers froma “mld form of nental
illness. Dr. Robert Berland, a clinical psychol ogi st,
had the opinion that the defendant suffers from a
“severe” nental illness.

Lisa WIley, a psychological specialist wth the
Department of Corrections who submtted the periodic
reports to the court, had an opportunity to observe
Pressley Alston regularly as she is the Departnent of
Corrections enployee who renders psychol ogi cal
services to all death-row inmtes housed at Union
Correctional Institution. She observed no behavior on
his part which suggested nental illness. Dr. Cal deron
is a staff psychiatrist with the Departnent who works
at Union Correctional and she also found no evidence
of mental illness. Also testifying was Sergeant M ke
Young who i s the supervising Departnment of Corrections
enpl oyee assigned to death row at Union Correctiona
I nstitution. He sees the defendant five days a week
and knows him well. Hi s observations lead him to
conclude that Alston is a manipulative inmate who is
mal i ngering. (Order d. March 27, 2003; pp.1-2).

Also at first glance, the facts here would seem close to
t hose reviewed in Ferguson v. State. There, the trial court had
to deal with conflicting expert testinony as to the genui neness
of Ferguson’s condition. This Court approved the |ower court’s
rejection of the testinmony from the defense experts, under the

Hardy standards, because the rejection was supported by the
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opposing testinony of the State’'s experts who opined that
Ferguson was malingering and exaggerating his condition. Those
findings were found to be further supported by the testinony of
correctional officers who bolstered the malingering opinions.
W th a neurol ogical eval uati on showi ng no organi ¢ brain di sease,
there was no error in the trial court’s findings. Ferguson, 789
So. 2d at 315.

However, the present case seens distinguishable from
Ferguson in a nunber of respects. First, while the court’s
references to the concl usi ons and di agnoses of Doctors Myers and
Berl and seem to show a consideration of their reports and
testimony, the court did
so in a very brief and summary fashion. There was no background
given about the nmultitude of details reflected in the two
experts’ reports and testinony as opposed to that of the third
panel expert, Dr. Matre. There was no reference to the
relative thoroughness in the reports and testinony of Doctors
Myers and Berland in contrast to that of the third panel expert,
Dr. Matre.

The order contains no nention of the contrasting times each
panel expert spent with the petitioner during the respective
eval uati ons (one hour for Dr. Matre; two hours for Dr. Mers;

three hours and fifteen m nutes for Dr. Berland) (TR1, pp. 14, 59
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and 89). The court’s order did not nention any consi deration of
the fact that time constraints affect the evaluations of DOC
staff psychiatrist doria Calderon, who testified she largely
bases non-energency eval uati ons on i npressions made at the tine
an inmate is eval uated, as opposed to studying the records and
di agnoses from the tinme of trial. (TRL; pp. 152-56). The
court’s order did not nmention any consi deration of the fact that
Dr. Calderon’s spent |ess than an hour with the Petitioner for
the two evaluations for the court. (TR1; p. 158).

The court’s order did not nention that DOC specialist Lisa
Wley reported and testified about the Petitioner’s ranbling
(TR, p. 132) and the wdely observed discussions by the
Petitioner of “code colors and secret agent and what not.”
(TR1, pp. 138 and 140). The court’s order did not nention
Sergeant Young’s contradiction in describing the Petitioner’s
food tray incidents as “passive protests” not involving
viol ence, yet |ater acknow edging that the guards had to use
extraction maneuvers to retrieve the trays whereby Petitioner
was “gassed” with pepper spray. (TR1, p. 173).

The court’s order did not nention howit reconciled the use
of virtually identical reports fromthe panel experts to achieve
totally opposite findings regardi ng conpetency or inconpetency

in 2003 versus 2001. The court’s March 27, 2003, order does
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not contain copies of the reports of the exam ning experts nor
t he DOC periodic reports regarding the Petitioner’s nmental state
as required by Fla.R CrimP. 3.851(9g)(12).

Because of these matters, it can be argued that the court
abused its discretion in finding the Petitioner conpetent to

proceed with his collateral appeals.

| SSUE ||

VWHETHER THE POSTCONVI CTlI ON COURT ABUSED | TS DI SCRETI ON

| N FINDI NG THAT PETITI ONER WAS COMPETENT TO WAI VE

COLLATERAL COUNSEL AND COLLATERAL PROCEEDI NGS?

A determ nation of the validity of the Petitioner’s waiver
of collateral counsel and collateral appeals nust start wth
this Court’s recognition that “conpetent defendants have the
constitutional right to refuse professional counsel and to
represent themselves, or not, if they so choose.” Durocher v.
Singletary, 623 So.2d 482, 483 (Fla. 1993) (citing Faretta v.
California, 422 U.S. 806, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975)
and Hanmblen v. State, 527 So.2d 800 (Fla. 1988). Further, a
death row i nmate nmay wai ve representation by collateral counsel
and col |l ateral counsel has no duty or right to represent that
inmate wi thout his permi ssion. Durocher, 623 So.2d at 485.

This Court has also discussed the requirenents involving

wai vers of death row i nnat es:
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A wai ver of collateral counsel and proceedi ngs nust be
knowi ng, intelligent, and voluntary. Boykin v.
Al abama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274
(1969); Durocher v. Singletary, 623 So.2d 482, 485
(Fla. 1993). ...[Under Durocher, when a defendant
expresses a desire to dismss his or her collateral
counsel and proceedi ngs, the trial judge nmust conduct
a Faretta-type evaluation to determne that the
def endant understands the consequences of his or her
request. 1d. at 485. |If the Faretta-type eval uation
raises a doubt in the judge’s mnd as to the
def endant’ s conpetency, the judge may order a nental
heal t h eval uati on and determ ne conpetency thereafter.
ld. If the Faretta-type evaluation raises no doubt in
the judge’s mnd as to the defendant’s conpetency, no
ment al health evaluation is necessary for the
conpet ency determ nati on. | d. Sanchez- Vel asco V.
State, 702 So.2d 224, 228 (Fla. 1997).

These requirenents were simlarly contained in this Court’s
order of Decenmber 20, 2002, regarding instructions to the
circuit court to hold Durocher and Faretta hearings if sought
by the Petitioner.

In Sl awson v. State, 796 So.2d 491 (Fla. 2001), this Court
made it clear that “the relevant test for conpetency in the
cont ext of waiving collateral counsel and coll ateral proceedings
in Florida is whether the person seeking wai ver has the capacity
to ‘understand [] the consequences of waiving collateral counsel
and proceedings.’ Further, ... [any] party challenging the
def endant’ s wai ver request bears the burden of proving that the
def endant is inconpetent.” Slawson, 796 So.2d at 502.

In the proceedings below, the Petitioner appeared at the
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June, 2003, waiver hearing with a presunption of conpetence
There is, initially, a presunption of conpetence that attaches
froma determ nation of conpetency to stand trial. Dur ocher
623 So.2d at 484. By affirmng the Petitioner’s convictions on
direct appeal , this Court affirmed the trial court’s
determ nation of his conpetency at trial. I1d. Furthernore, the
Petitioner arrived at the postconviction waiver hearing with a
presunption of conpetence attributable to the March, 2003,
determ nation of his conpetency. Sanchez-Velasco, 702 So.2d at
228.

Finally, as to this Court’s review of the waiver, an abuse
of discretion standard applies when review ng a postconviction
court’s determ nation regarding a capital defendant’s conpetency
to wai ve coll ateral counsel and proceedi ngs. Slawson, 796 So. 2d
at 502.

In its June 12, 2003, order discharging collateral counsel
for the Petitioner and dismssing with prejudice any and all
post convi cti on proceedi ngs and pl eadi ngs, the court bel ow st at ed
as follows:

Pressl ey Alston was before the court on June 6, 2003

on his request to discharge Capital Collateral

Regi onal Counsel (CCR) and his request to waive post-

conviction relief. Two CCR | awyers were present

representing the defendant and two |awers were

present on behalf of the State of Florida. The court
pl aced the defendant under oath and thereafter the
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court inquired as to his w shes. M. Alston nmade it
clear that he wanted to discharge counsel and waive
post-conviction or collateral relief.

After the court’s interrogation the |awers for the
parties inquired of the defendant to be sure that his
deci sion was free, voluntary and know ng. Al t hough
t he defendant has a tendency to ranble sonewhat at
times, his responses to the court’s and counsel’s

guestions were coherent and | ogical. Hi s decision was
know ng, intelligent and voluntary. (Order d. June 12,
2003; p.1).

Again, the postconviction court found, in part, that

“[a]lthough the defendant has a tendency to ranbl e sonewhat at
times, his responses to the court’s and counsel’s questions were
coherent and logical.” (Order d. June 12, 2003; p.1). If the
court’s finding about “coherent and logical” responses is
limted to the tinmes where narrow and precise questions were
asked about wunderstanding the consequences of waiving, as
required by the test outlined in Slawson, 796 So.2d at 502, then
an argunment can be nmade that there was no abuse of discretion by
the court with that finding.

However, it can be argued that at |east one of the
Petitioner’s responses to the State was hardly “coherent and
logical.” In fact, as outlined above, it would seem that the
Petitioner was being extrenely incoherent and illogical when
asked by the State whether his stated conflict with coll ateral

counsel was based upon a desire to waive.
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The question is raised, therefore, whether the details of
the Petitioner’s incoherent and illogical response reflects a
| ack of capacity to understand the consequences of his waiver
requests. Such |l engthy and non-responsive references to his
di rect appeal and apparent confusion regarding the case number
for the appeal; the references to his belief that the trial
prosecut or was usi ng undercover agents on death rowto interfere
with his prison mail; and his references to “living in fear” of
his life and “living in danger” as a result of the work of
prison undercover agents because of a crimnal investigation
regardi ng the nurder of a Jacksonville detective (TR2, pp. 31-
33) mght be nmore reflective of the Petitioner’s delusional
mental condition during the tine he was under the court’s
i nconpet ency ruling.

Perhaps the court’s stated awareness of the Petitioner’s
“tendency to ranble sonmewhat at times” was a comment of the
remai nder of the Petitioner’s response to the State when he
st at ed t hat conflicts with col | at er al counsel wer e
di srespectful, time-consun ng and a waste of time while, at the
same tinme, indicating that he wanted court perm ssion to speak
to the victimis nother; that “they just using nme as a stool
pi geon” and that his letters to the court, attorney general,

governor and prosecutor have “just been a waste of time.” (TR2,
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p. 33).

Additionally, the court’s waiver order makes no nention of
the other exanple of the incoherent and illogical thinking of
the Petitioner that was expressed to the court after the
concl usion of the Durocher hearing. As noted, without any
under st andabl e “notive” to malinger, the Petitioner [a] asked
the court to question the prosecutor about her all eged marriage
proposal and its rejection by the Petitioner; [b] alleged that
t he prosecutor saw his “bare” body while in prison; and [c]
al l eged that tel evision newscasts reported about his “judicial
nom nation.” (TR2, pp. 40-44).

Consequently, the validity of the Petitioner’s waiver of
coll ateral counsel and coll ateral proceedings seens to turn on
the court’s handling of the non-responsive statenents of the
Petitioner on June 6, 2003 that arguably were incoherent,
illogical and likely delusional. As to a death row defendant’s
contradicti ons between clainms that postconviction counsel was
ineffective and a request to withdraw his appeal, this Court
found “that, to the extent such a contradiction may exist, it
does not in and of itself lead us to doubt [the defendant’s]
conpetence in the face of at |east ten evaluations determ ning

himto be conpetent.” Sanchez-Velasco, 702 So.2d at 228. Here,

there were six evaluations perforned by the court’s panel of
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experts over the course of the postconviction proceedings with
four of those evaluations opining that the Petitioner was and

remai ns i nconpetent.

CONCLUSI ON

As not ed above, by the tinme of the March, 2003, conpetency
hearing, the court’s panel of experts performed six eval uations
over the period of approximately two years and four of those
eval uations opined that the Petitioner was and remins
i nconpet ent . If this Court determ nes that the court bel ow
abused its discretion in finding the Petitioner conpetent, the
case should be remanded for a new determ nati on of conpetency.

If the day’'s testinmony of the Petitioner is taken as a
whol e, Petitioner was not consistently coherent and |ogical at
t he Durocher proceeding. |If the petitioner remnins del usional
as to the reason for his incarceration on death row, along with
other matters involving his controlled life since 1996, then it
can be argued that the court bel ow abused its discretion in
finding that the Petitioner had validly waived collateral
counsel and proceedi ngs. If this Court determ nes that the
postconviction court abused its discretion in finding that the
Petitioner understood the consequences of waiving collateral

counsel and proceedings, this case should be remanded with that
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finding reversed.

Respectfully subm tted,

ROBERT T. STRAIN

FLORI DA BAR NO. 0325961

ASSI STANT CCRC
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3801 Corporex Park Dr. - Suite 210

Tanpa, Florida 33619
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FORMER COUNSEL FOR PETI TI ONER
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