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Prelimnary Statenent

Appel l ant/ Petitioner was the Defendant in the trial court
below, and wll be referred to herein as *“Appellant,”
“Petitioner” and “Defendant.” Appell ee/ Respondent, the State of
Florida, was the prosecution in the court below and will be
referred to herein as “Appellee,” “Respondent” or “the State.”
Reference to the record on appeal will be by the synmbol “R;”
reference to the transcripts will be by the synmbol “T;”
reference to any supplenental record or transcripts will be by
the synbols “SR’ or “ST;” and reference to Appellant’s brief
will be by the synbol “IB;” all followed by the appropriate
vol une and page nunbers. For exanple page one of volunme two of

t he suppl enmental record would appear as (SR 2 at 1).



Statenment of the Case and Facts

On Decenber 27, 1999, Petitioner was arrested for: two (2)
counts of “scal ping” tickets to the Mam Dol phins v. New York
Jets football game in violation of 8 817.36(1)(a)(Fla. Stat.
1999); resisting arrest with violence (felony) in violation of
8§ 843.01 (Fla. Stat. 1999); and resisting arrest wthout
violence (msd) in violation of § 843.02 (Fla. Stat. 1999). (R
1). On January 8, 2000, Petitioner was charged by a four count
informati on of the above listed offenses. (R 2-3). On August
30, 2000, an Anended Information was filed. (R 26-27). Trial
was held on August 30, 2000. (R 157-356). On August 30, 2000,
the jury rendered its verdict finding Petitioner guilty of:
resisting arrest with violence as charged in the information;
resisting arrest without violence as charged in the information;
and both counts of scal ping as charged in the information. (R
48-51).

Prior to voir dire, the trial court heard Petitioner’s
notion regardi ng whether to count a “w thhold of adjudication”
as a conviction for the purposes of calculating the score sheet.
(T 3). The trial court indicated that after reading the case
provided by Petitioner, “[Unless you tell nme otherw se,
wi t hhol di ng adj udi cation is going to be counted by this Court on

the sentencing scoring sheet, so | don’'t have a problem I



guess, with the score sheet that the State has presented.” (T
3). The trial court then allowed Petitioner the opportunity to
proffer his argunment for the record. (T 3).

On Septenber 1, 2000, a judgenent was entered finding
Petitioner guilty as charged on all four counts. (R 55-56).
Petitioner was sentenced to 16 nonths incarceration in the
custody of the Departnent of Corrections. (R 58-60).
Petitioner’s sentence was cal cul ated pursuant to the Crim na
Puni shnment Code Scoresheet. (R 61-62). In the “Prior Record”
section of this scoresheet, Petitioner was assessed 20.8 points
for the prior offenses of aggravated battery, carrying a
concealed firearm and two possessions of cocaine. (R 61-62).
At the sentencing hearing, Petitioner argued that pursuant to
Bat chel or,! his prior offenses should not be scored as a prior
record on his scoresheet as he had pled no contest or nolo
contendere and adjudication was wthheld. (T 360-380). On
Septenber 1, 2000, Petitioner tinely filed his Notice of Appeal
to the Fourth District Court of Appeal. (R 74).

On July 12, 2001, Petitioner filed his Mdtion to Correct
Sentenci ng Error Pursuant to Rule 3.800(b)(2), Fla. R Crim P

(SR 1-4). On July 23, 2001, the trial court entered an order

L Batchelor v. State, 729 So. 2d 956 (Fla. 1st DCA
1999) .




directing the State to respond. (SR 5). The State responded
t hat as nore than 60 days had accrued since the filing of the
nmotion, said notion is deened denied. (SR 10). On Septenber
25, 2001, the trial court entered an order denying the notion
for the reasons set forth in the attached State’'s Response. (SR
11) .

In his Initial Brief tothe Fourth District Court of Appeal,

Petitioner relied upon Batchel or, Freeman,? and St. Law ence, 3 for

the proposition that a plea of ‘no contest’ followed by a
wi t hheld adjudication is not a conviction for scoresheet
pur poses. The State pointed out the inapplicability of cases
relied upon by Batchelor to the issue at hand. Further, the
State argued that a nolo contendere plea is treated in the sane
manner as a guilty plea by the trial courts pursuant to Fla. R
Ctim P. 3.172(a). Additionally, the State argued that the
definition of conviction varies depending upon the statutory
context within which it is used. The Fourth District Court of
Appeal held that the trial court did not err and that for the
purposes of the <crimnal punishnment code score sheet, a

“conviction” includes those offenses to which a defendant pled

2 State v. Freeman, 775 So. 2d 344 (Fla. 2" DCA 2000).

3 St. Lawrence v. State, 785 So. 2d 728 (Fla. 5'" DCA
2001).




nol o contendere or no contest” wherein adjudication was

wi t hhel d. Mont gonery v. State, 821 So. 2d 464 (Fla. 4" DCA

2002) .



Summary of the Argunent

The definition of “conviction” pursuant to Florida law is
an elusive, “chaneleon-like” term of art which is conpletely
dependent upon the context in which it is used. Factors to be

considered in determning the different contextual definitions

include legislative intent as well interaction wth other
st at ut es. In the case at bar, the definition of previous
“conviction” includes a plea for nolo contendere. The

legislative intent behind the enactnment of the crimnal
sentenci ng scoresheet was to enphasi ze incarceration for those
repeat offenders who have denonstrated an inability to conply

with | ess restrictive penalties previously inposed.



Ar gunent

THE TRI AL COURT DI D NOT ERR BY CONSI DERI NG
PRI OR CONVI CTI ONS BASED UPON PETITI ONER S
PLEA OF ‘NOLO  CONTENDERE’ VWHERE
ADJUDI CATION WAS W THHELD ON PETI TI ONER' S
CRI M NAL PUNI SHVMENT CODE SCOREHEET AS A
“PRIOR RECORD” | N DETERM NI NG APPELLANT’ S
SENTENCE. (Restated).

Petitioner fails to recognize the “chanel eon-like” nature
of the definition of “conviction” and urges this court to
bl i ndly adopt the holdings of the First District Court of Appeal

in Batchelor v. State, 729 So. 2d 956 (Fla. 1st DCA 1999); the

Second District Court of Appeal in State v. Freeman, 775 So. 2d
344 (Fla. 2d DCA 2000)and the Fifth District Court of Appeal in

St. Lawrence v. State, 785 So. 2d 728 (Fla. 5! DCA 2001). These

district courts of appeal provide no analysis for their position
that a plea of nolo contendere when adjudication is wthheld
does not constitute a “conviction” for purposes of a prior

record within the neaning of 8§ 921.0021(5), Fla. Stat. (2001).

The sum total of the Second District Court of Appeal’s
hol ding and rationale is, “[We align ourselves with the First
District and affirmthe trial court’s ruling. See Batchelor v.
State, 729 So. 2d 956 (Fla. 1st DCA 1999).” Freeman, 775 So. 2d
at 345. Likewise, the Fifth District Court of Appeal provides

no anal ysis other than citing verbatimlanguage from Bat chel or.



St. lLawrence v. State, 785 So. 2d at 730. The rationale

espoused in Batchelor is, “. . . a no-contest plea followed by
a withhold of adjudication is not a ‘conviction’. Garron v.

State, 528 So. 2d 353 (Fla. 1988). Accord United States v.

Wllis, 106 F. 3d 966 (11th Cir. 1997)(interpreting Florida
law).” Batchelor, 729 So. 2d at 958. The First District Court
of Appeal’s lack of analysis and m sreliance upon inapplicable
case law renders what little of the holding there is fatally
fl awed.

Petitioner provides no further elucidation as to the reason
a pl ea of nol o contendere when adj udi cati on has been withheld is
not a “conviction” for purposes of a prior record than citing
Bachel or, citing two clearly distinguishable cases. As this
Court and previously the Fourth District Court of Appeal (in

State v. Keirn, 720 So. 2d 1085, 1086 (Fla. 4th DCA 1998)) have

recogni zed, the term*conviction” as used in Florida | aw
has been a ‘chanel eon-like’ termthat has drawn its nmeaning from
the particular statutory context in which the termis used.”

Raul erson v. State, 763 So. 2d 286, 291 (Fla. 2000). Any

anal ysis as to whet her a nol o contendere pl ea where adj udi cation
has been withheld constitutes a “conviction” for purposes of a
prior record within the neaning of 8§ 921.0021, Fla. Stat.

(2001), nust necessarily begin with an exam nation of the



statutory context within which it is used.

The legislative intent behind the enactnment of Florida
Statutes Chapter 921 is clearly enunciated. § 921.0001, Fla.
Stat. (2001). This legislationis, “. . . designed to enphasize
incarceration in the state prison system for violent offenders
and nonvi ol ent of fenders who have repeatedly comm tted cri m nal
of f enses and have denonstrated an inability to conply with | ess
restrictive penalties previously inposed.” § 921.0001, Fla.
Stat. (2001). Pursuant to Section 921.0021(2), Fla. Stat.
(2001), ““Conviction nmeans a determ nation of guilt that is the
result of a plea or a trial, regardless of whether adjudication

is withheld.” It is well settled in Florida that a plea of nolo

contendere is a determnation of guilt. Pensacol a Lodge No.

497, Benevolent & Protective Order of Elks v. State, 77 So. 613

(Fla. 1917). A nolo contendere plea, “. . . like the plea of
guilty, it is an admssion of guilt for the purposes of the

case.” Hudson v. U S. 47 S.C. 127, 129, (3rd Cir 1926) . See

al so Peel v. State, 150 So. 2d 281 (Fla. 2d DCA 1963). Further,

this Court has previously held that “conviction” for purposes of
cal cul ati ng a crim nal sentence scor esheet I ncl udes
determ nations of guilt “w thout regard to whet her they have yet

been reviewed on appeal.” State v. Peterson, 667 So. 2d 199,

201 (Fla. 1996). This is so as, “the guidelines contenplated



that all relevant information be included in the scoresheet
cal culation.” [d. at 200-201.

For purposes of calculating a crim nal sentence pursuant to
t he Federal sentencing guidelines, the Eleventh Circuit Court of

Appeal specifically held that, a nolo contendere plea foll owed

by a w thheld adjudication, is a ‘diversionary disposition’
under section 4Al.2(f) of the Sentencing Guidelines and is
counted as a prior sentence in conmputing the crim nal history

category.” US. v. Rockman, 993 F.2d 811, 811-812 (C A 11

(Fla.) 1993). The court reasoned that policy considerations of
t he Sentencing Cuidelines mandated that defendants who receive
the benefit of a rehabilitative sentence and continue to commt
crimes should not be treated with further Ileniency and
therefore, all prior crimnal conduct should be counted. 1d. at

814. See also United States v. Jones, 910 F.2d 760 (11th Cir.

1990) (hol ding that where the defendant enters a nol o contendere
plea and adjudication is wthheld, the disposition is a
“conviction” which makes the defendant eligible for career
of fender status under section 4B1.1 of the Sentencing

Guidelines); United States v. Tamayo, 80 F.3d 1514 (11tM Cir

1996) (unadjudicated nolo contendere disposition constituted
“di versionary disposition” recognized by Sentencing CGuidelines

and properly included in calculating crimnal history); United



States v. Pierce, 60 F.3d 886, 892-893 (1st Cir. 1995) (plea of
nolo contendere and state’'s w thholding of adjudication is
di versionary disposition properly calculated in defendant’s
crimnal history category). Thus, the npbst anal ogous federa
cases, i.e. those considering the nmeaning of “conviction” for
pur poses of the sentencing guidelines, treat nolo contendere
pl eas in which adjudication was wi thheld as convictions.
Furthernmore, Bl ack’s LawDi ctionary defi nes nol o contendere

as,

a pleaincrimnal court which has a sim|ar

| egal effect as pleading guilty. . . The

principal difference between a plea of

guilty and a plea of nolo contendere is that

the latter nmay not be wused against the
defendant in a civil action based upon the

sanme acts. . . A defendant may plead nolo
contendere only with the consent of the
court.

BLACK' S LAW DI CTI ONARY 1048 (6th ed. 1990).

Prior to an acceptance of a plea of nolo contendere the

Florida courts are mandated to judicially determne the facts

underlying the offense pled. Fla.R Crim P. 3.172(a). See also

Starr Tyme, Inc. v. Cohen, 659 So. 2d 1064, 1068 (Fla. 1995).
In fact both guilty and nol o contendere pleas are scrutinized in
t he sanme manner prior to acceptance. Fla. R Crim P. 3.172.
Petitioner fails to recognize the duty and responsibility
i nposed wupon Florida courts pursuant to Fla. R Crim P.

10



3.172(a) to not only ensure the voluntariness of a plea but al so
to determne that a factual basis exists for the plea. If a
pl ea of nolo contendere has been accepted and entered by the
court, ajudicial determnation of guilt has been made. Fla. R
Ctim P. 3.172(a). Thus, a plea of nolo contendere which has
been accepted by the court falls squarely within the definition
of “conviction” found in the Crimnal Punishnent Code. 8§

921.0021(2), Fla. Stat. (2001). In Montgonery, the Fourth

District Court of Appeal cited further instances in the
sentenci ng cont ext wherein nolo contendere pleas are treated in
an identical manner to guilty pleas.

a judgnment nust be entered, even where the
def endant pl eads no-contest and adj udi cati on
of guilt is wthheld. Fla. R Crim P.
3. 986. And when a defendant pleads no
contest and the court w thhol ds adj udi cati on
of guilt, it nust either place the defendant
on probation or community control. 8§
948.01(2) and (3), Fla. Stat. (1999).

Mont gomery, at 465.

The Florida Crimnal Punishnent Code defines “conviction”
to nmean, “. . . a determination of guilt that is the result of
a plea or trial, regardless of whether adjudication is
wi thheld.” § 921.0021(2), Fla. Stat. (2001). A determ nation of
guilt arises through a guilty plea, a plea of nolo contendere or

a verdict. As previously discussed, a plea of nolo contendere

11



falls squarely within this definition. The plain |anguage of
the statute expressly states that adjudication is not required
for a determ nation of guilt to be deened a “conviction.” This
| anguage is not, “. . . susceptible of differing constructions.

.7 8 775.021, Fla. Stat. (2001). The statute does not inpose
a special requirement of adjudication dependent upon the nethod
by which determ nation of guilt was made. 8§ 921.0021(2), FlI a.
Stat. (2001).

In Fl orida, the definition of “conviction” draws its neani ng

fromits statutory context. Raulerson v. State, 763 So. 2d 285,
290 (Fla. 2000). When determ ning the meaning of “conviction,”
there nust be an analysis of the law to which it is applied

This Court’s analysis in Raulerson noted that “one of the
fundamental tenets of statutory construction requires that we
give statutory |anguage its plain and ordi nary neani ng, unless
words are defined in the statute or by the clear intent of the

| egislature.” Raulerson, at 291, citing Geen v. State, 604 So.

2d 471, 473 (Fla. 1992). |In the case at bar, the definition for
conviction is specifically provided by statute. § 921.0021(2),
Fla. Stat. (2001). The nmeaning of this definition, specifically

the “determ nation of guilt,” is defined by the “clear intent of
the legislature,” as enunciated in 8§ 921.0001, Fla. Stat.

(2001).

12



Anot her fundanment al tenet of statutory constructi on nandat es
that “courts nust follow what the |egislature has witten and
nei t her add, subtract, nor distort the words witten.” State v.

Byars, 804 So. 2d 336 (Fla. 4t" DCA 2001). Citing, 62 Cases Mire

or Less, Each Containing Six Jars of Jamyv. U.S., 340 U. S. 593,

596, 71 S.Ct. 515, 95 L.Ed. 566 (1951); Donato v. Anerican Tel.

& Tel. Co., 767 So. 2d 1146, 1150-1151 (Fla. 2000) (a court

abrogates | egislative power when it construes an “unanbi guous
statute in a way which would extend, nodify, of limt its
express ternms or its reasonable and obvious inplications.”).
Further, this Court has held that this “principleis ‘not arule
of grammar; it reflects the constitutional obligation of the
judiciary to respect the separate powers of the |egislature.’”

State v. Rife, 789 So. 2d 288 (Fla. 2001), citing State V.

Bri gham 694 So. 2d 793, 797 (Fla. 2" DCA 1997). Petitioner’s
argument requires this Court to violate both of these tenets.
Petitioner’s argunment first requires the word “determ nati on of
guilt” be nodified and expanded to include “guilty pleas” and
“guilty verdicts.” Such judicial nodification of an unanbi guous
statute is not permtted. Further, Petitioner’s argument would
require this court to provide a definition whichis inconsistent
with the Legislature’s express intent. This Court has

previously recogni zed t hat such expanded judicial interpretation

13



in clear contravention to expressed |legislative intent, is not

perm ssible. State v. Finelli, 780 So. 2d 31 (Fla. 2001).

A “conviction” which arises by guilty plea, verdict or
judicial determnation, “ . . . for a crinme comnmtted by the
of fender, as an adult or a juvenile, prior to the time of the
primary offense,” is a prior record for the purposes of
conput ati on of the sentence worksheet. § § 921.0021(5) and
921. 0024, Fla. Stats. (2001). Thus, scoring Petitioner for one
prior aggravated battery, one prior carrying a conceal ed firearm
and two prior possessions of cocaine based upon Petitioner’s
pl eas of nolo contendere was not error. (R 61-62). In fact,
the scoring of these offenses for the purpose of sentencing
conports with the legislative intent of the statute. It is
apparent from appellant’s prior record that he has, *“.
repeatedly commtted crim nal offenses and has [have]
denonstrated an inability to conmply with less restrictive
penal ties previously inposed.” 8§ 921.0001, Fla. Stat. (2001).

Petitioner urges this Court to adopt the holdings of the
First, Second and Fifth District Courts of Appeal which bar the

consideration of a defendant’s nolo contendere plea if

adjudication is withheld for purposes of scoring sentences.

Batchel or v. State, 729 So.2d 956 (Fla. 1st DCA 1999); State v.

Freeman, 775 So. 2d 344 (Fla. 2d DCA 2000); St. Lawence V.

14



State, 785 So. 2d 728 (Fla. 5'" DCA 2001); and Negron v. State,
799 So. 2d 1126 (Fla. B5M DCA 2001). The Second and Fifth
District Courts of Appeal nerely adopted the holding of
Bat chel or, providing no analysis. Freeman, 775 So. 2d 344; St.
Lawr ence, 785 So. 2d 344; Negron, 799 So. 2d 1126. In
Batchel or, the First District Court of Appeal’s brief analysis
was fatally flawed in that it relied upon inapplicable cases.

The Bat chel or court relied upon Garron v. State, 528 So. 2d

353 (Fla. 1988) and United States v. WIllis, 106 F. 3d 966 (11th

Cir. 1997). The Batchelor court did no nore than see a
definition for the word “conviction” and apply the definitionto
its facts. As discussed above, the context in which this |egal
term of art is applied is germane. Further analysis was
required to determ ne whether the definition in either of the
relied upon cases was applicable in the least to the factual
situation at hand. The sinple answer was no.

In Garron v. State, 528 So. 2d 353 (Fla. 1988), the court

addressed the nmeaning of “conviction” in the context of capital
sent enci ng proceedi ngs when determ ni ng aggravati ng factors for
pur poses of whether to inpose the death penalty. 1d. at 359-
360. An exam nation of § 921.0021, (Fla. Stat. 2001), the
definitional section for the chapter, specifically precludes its

application to capital felony cases. |d. The Batchel or court

15



failed to consider the context and limtations upon the term
“conviction” as defined and used in Garron.
The context in which “conviction” was defined in United

States v. WIlis, 106 F. 3d 966 (11th Cir. 1997), is simlarly

di stingui shable from the case at bar as well as the factual
situation presented in Batchelor. In WIlis the court was
| ooking for the definition of “conviction” applicable to a
charge of possession of a firearm by a convicted felon. Ld.
The defendant in WIIlis argued that because he pled nolo
contendere to the wearlier Florida charges of carrying a
conceal ed firearm and grand theft of a firearmand adjudication
was withheld this did not neet the definition for “convicted
felon” for the purposes of the pending federal violation. |[d.
The El eventh Circuit Court of Appeal determnmi ned that Florida | aw
defined *“conviction” for +the purposes of establishing an
essential elenent of the underlying offense of possession of a
firearm by a convicted felon as being a plea of guilty not nolo
contendere. 1d. Neither the Batchel or court nor this Court are
presented with this definitional context.

In State v. Raydo, 713 So. 2d 996 (Fla. 1998), this court

was called upon to determ ne whether a plea of nolo contendere

was a “conviction” within the context of the Florida Evidence

Code for the purposes of inpeachnent of a testifying defendant.

16



The Raydo court acknow edged t hat analysis of this i ssue was not
necessary as 8 90.410, (Fla. Stat. 1995), specifically excluded

nol o contendere pleas from adm ssibility in both civil and

crim nal proceedings.

To resolve the precise issue in this
case, we need not reach a decision as to the
scope of the term “conviction” pursuant to
section 90.610(1). In this case, we need
|l ook no further than the express statutory
prohi bition of section 90.410, Fl ori da
Statutes (1995). This section explicitly
precl udes evidence of a nol o contendere plea
in any crim nal proceeding: “Evidence of

a plea of nolo contendere . . . is
inadm ssible in any civil or crimna
proceedi ng. (Enphasi s added). Thi s

specific section of the Evidence Code
prohi biting nolo contendere pleas frombeing
admtted into evidence takes precedence over
the nore general inpeachnent provisions of
section 90.610(1).

Id. at 1001. (Footnote and citations omtted).

I n Montgonery, for the first time, a proper analysis was

conducted by the court in determning the neaning of
“conviction” within the context of the sentencing provisions of
the Crim nal Punishnent Code. A careful analysis of the context
in which the definition of “conviction” is sought in this case,
mandat es a pl ea of nol o contendere be considered a “conviction”
for the purposes of the crimnal score sheet conputation. As
di scussed earlier, the legislative intent for which prior

“convictions” are considered is to enphasize incarceration for

17



t hose of fenders who have repeatedly conmtted crim nal offenses
denonstrating an inability to conply with |less restrictive
penal ties previously inposed. § 921.0001, Fla. Stat. (2001).
Appel lant’s string of nol o contendere pleas clearly denonstrates
his inability to conply with | ess restrictive penalties inposed.
In order to follow the intent of the legislature in the
enact ment of the score sheet considerations, nolo contendere

pl eas nust be deened “convictions.”

18



Concl usi on

WHEREFORE, based on the foregoi ng argunent and aut horities,
Respondent respectfully submts that this Court affirm the

ruling of the Fourth District Court of Appeal in Mntgonery v.

State, 821 So. 2d 464 (Fla. 4th DCA 2002), holding that a plea of
no contest, followed by adjudication w thheld, is a prior
conviction when calculating a crimnal puni shnent code

scor esheet .

Respectfully subm tted,
Rl CHARD E. DORAN

Attorney Genera
Tal | ahassee, Florida
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