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PRELI M NARY STATENMENT

Article |, Section 13 of the Florida Constitution provides:
"The wit of habeas corpus shall be grantable of right, freely
and without cost.” This petition for habeas corpus relief is
being filed in order to address substantial clains of error
under the Fourth, Fifth, Sixth, Ei ghth and Fourteenth Anmendnents
to the United States Constitution. These clainms denonstrate
that M. Ganble was deprived of the right to a fair, reliable
trial and individualized sentencing proceeding and that the
proceedings resulting in his conviction and death sentence
vi ol ated fundanental constitutional inperatives.

Citations shall be as follows: The record on appeal

concerning the original court proceedings shall be referred to

as "R " followed by the appropriate page nunbers. The
Appellant’s Initial Brief on direct appeal will be referred to
as “IB. __ " followed by the appropriate page nunbers. The
postconviction record on appeal will be referred to as “PC-R
" followed by the appropriate page nunbers. Al'l ot her
references will be self-explanatory or otherw se explained

her ei n.
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| NTRODUCTI ON

Significant errors which occurred at M. Ganble's capital
trial and sentencing were not presented to this Court on direct
appeal due to the ineffective assistance of appellate counsel.

The issues, which appellate counsel negl ected, denonstrate
that counsel’s performance was deficient and that the

deficiencies prejudiced M. Ganble. “[E]xtant |egal principles

provided a clear basis for . . . conpelling appellate
argument[s].” Fitzpatrick v. Wainwight, 490 So.2d 938, 940
(Fla. 1986). Negl ecting to raise fundanental issues such as

t hose discussed herein “is far below the range of acceptable
appellate performance and nust wunderm ne confidence in the
fairness and correctness of the outcone.” W/Ison v. Wi nwi ght,
474 So.2d 1162, 1164 (Fla. 1985). | ndi vidually and

“cunul atively,” Barclay v. Wainwight, 444 So.2d 956, 959 (Fl a.
1984), the claims omtted by appellate counsel establish that
“confidence in the correctness and fairness of the result has
been underm ned.” Wl son, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions that were
ruled on at trial or on direct appeal but should now be

revisited in light of subsequent case | aw or in order to correct

error in the appeal process that deni ed fundanent al



constitutional rights. As this petition will denonstrate, M.
Ganble is entitled to habeas relief.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla.R App.P. 9.100(a). See
Art. 1, Sec. 13, Fla. Const. This Court has original
jurisdiction pursuant to Fla.R App.P. 9.030(a)(3) and Art. V,
Sec. 3(b)(9), Fla. Const. The Petition presents constitutional
i ssues which directly concern the judgnent of this Court during
the appell ate process and the legality of M. Ganble's sentence
of deat h.

Jurisdiction in this actionlies in this Court, see, e.g.,
Smth v. State, 400 So.2d 956, 960 (Fla. 1981), for the
fundament al constitutional errors chall enged herein arise inthe
context of a capital case in which this Court heard and denied
M. Ganble' s direct appeal. See WIlson, 474 So.2d at 1163 (Fl a.
1985); Baggett v. Wainwight, 392 So.2d 1327 (Fla. 1981). A
petition for a wit of habeas corpus is the proper nmeans for M.
Ganble to raise the clains presented herein. See, e.g., Wy v.
Dugger, 568 So.2d 1263 (Fla. 1990); Downs v. Dugger, 514 So.2d
1069 (Fla. 1987); Riley v. Wainwight, 517 So.2d 656 (FIl a.
1987); WIlson, 474 So.2d at 1162.

This Court has the inherent power to do justice. The ends



of justice call on the Court to grant the relief sought in this
case, as the Court has done in simlar cases in the past. The
petition pleads clainms involving fundamental constitutional
error. See Dallas v. Wainwight, 175 So.2d 785 (Fla. 1965);
Pal mes v. Wainwright, 460 So.2d 362 (Fla. 1984). The Court’s
exerci se of its habeas corpus jurisdiction, and of its authority
to correct constitutional errors such as those herein pled, is
warranted in this action. As the petition shows, habeas corpus
relief would be nore than proper on the basis of M. Ganble’s

cl ai ns.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Ganble
asserts that his capital conviction and sentence of death were
obt ai ned and then affirmed during this Court’s appellate review
process in violation of his rights as guaranteed by the Fourth,
Fifth, Sixth, Eighth and Fourteenth Amendments to the United
States Constitution and the corresponding provisions of the
Fl ori da Constitution.

PROCEDURAL HI STORY

Guy Richard Ganmbl e, the defendant, was charged by way of
| ndi ctment for conspiracy to commt arned robbery, arnmed robbery
with a deadly weapon and first degree nurder of Hel mut Kuehl .

(R. C08-07) The case proceeded to a jury trial in Lake County



Circuit Court before the Honorable Richard Singletary, Judge
presi di ng. On June 25, 1993, the jury returned unaninous
verdicts of guilty on all counts. (R 1462-63).

On June 28, 1993, the case proceeded to penalty phase before
the sanme jury. After hearing matters in aggravation and
mtigation, the jury advised and recomended by a vote of 10 to
2 that defendant be sentenced to death. (R 1859).

On August 10, 1993, the Court sentenced defendant to death,
a consecutive life sentence for armed robbery and consecutive 15
years prison term for conspiracy to commt armed robbery.
(R. 2082- 83) .

On May 25, 1995, the Suprenme Court of Florida affirnmed
def endant’ s sentence and conviction in State v. Ganble, 659 So.
2d 242 (Fla. 1995).

On February 20, 1996, the United States Suprene Court denied
defendant’s Petition for Wit of Certiorari in Ganble v.
Florida, 516 U.S. 1122, 116 S.Ct. 933, 133 L.Ed.2d 860 (1996).
Fla.R. Crim P. 3.850(c)(2).

On or about March 17, 1997, defendant filed a Mdtion to
Vacat e Judgnments of Conviction and Sentence Wth Speci al Request
for Leave to Anmend.

On Septenber 20, 1999, M. Ganble filed his anended Mtion

to Vacate Judgnment under authority of Fla.R CrimP. 3.850 and



F.S. 924.066 seeking collateral relief from his judgnents of
conviction for first degree nurder, arned robbery, conspiracy to
conmmit arnmed robbery, sentence of death, consecutive life
sentence and consecutive 15 year sentence, respectively.
Fla.R. CrimP. 3.850 (c)(5). M. Ganble filed a Mtion to
Suppl enment Rule 3.850 Motion with Additional Clainms Xl and Xl
on July 20, 2000.

A hearing was held on February 10, 2000, pursuant to Huff
v. State, 622 So.2d 982 (Fla. 1993). ©On Cctober 20, 2000, the
court entered its Huff order nunc pro tunc to February 10, 2000,
as to Clainms I - X and August 23, 2000, as to Clainms XI and Xl 1I.
In that order, the court granted an evidentiary hearing on
Claims | through V and XI and XlIlI while denying Clains VI
t hrough X of the Rule 3.850 Motion as anmended and suppl enent ed.

An evidentiary hearing was held by the trial court on August
23 and 24, 2001, on Clainms I - V and XI and Xl of his Rule
3.850 notion. By order dated January 8, 2002, the court denied
relief to M. Ganble as to the evidentiary hearing clainms and an
appeal to this Honorable Court was subsequently and duly
noticed. This petition is being filed simultaneously with the
Rul e 3.850 appeal pursuant to Fla.R App.R 9.140(b)(6)(e).

M. Ganble remains incarcerated at Union Correctiona

I nstitute under a sentence of death by a Court established by



the Laws of Florida within the meaning of Fla.R CrimP. 3.850(a)
and Fla. Stat. 8§ 924.066.
ARGUMENT |
THE TRI AL COURT FAILED TO CONDUCT A PROPER
NELSON FARETTA HEARI NG DURI NG THE PUBLIC
DEFENDER  CONFLICT WAIVER HEARI NG AND
RENDERED MR. GAMBLE' S DEATH SENTENCE
UNRELI ABLE I N VI OLATI ON OF THE FI FTH, SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS TO THE
U.S. CONSTITUTION AND THE CORRESPONDI NG
PROVI SIONS OF THE FLORIDA CONSTI TUTI ON.
APPELLATE COUNSEL WAS | NEFFECTIVE FOR

FAILING TO RAISE THIS CLAIM ON DI RECT
APPEAL.

Prior to M. Ganble’s trial, the trial court had occasion
to consider a potential conflict of issue regarding M. Ganble’s
continued representation by the Public Defender’s O fice. In
conducting that hearing, the trial court failed to follow the
procedures of inquiry as presented in Nelson v. State, 274 So. 2d
256 (Fla. 4th DCA 1973). See Hardwick v. State, 521 So.2d 1071,
at 1074-75 (Fla. 1988). In particular, the trial court
significantly failed to advise M. Ganble that if he di scharged
the Public Defender that the State nmay not thereafter be
required to appoint a substitute. Nelson, 274 So.2d at 259. By
this serious omssion, the trial court never reached an inquiry
as to whether M. Ganble understood that he had the right to
represent hinself.

Nor was any inquiry nmade as to whether M. Ganble could



represent hinmself by making a “knowingly and intelligently”
wai ver of appointed counsel under the dictates of Faretta v.
California, 422 U S. 806 (1975). In fact, the record seens
clear that M. Ganble, through no fault of his own, did not know
about or understand his right to represent hinself.

M. Ganble’s trial counsel was certainly ineffective for not
i nform ng or advising himof such. The trial court erred in not
carrying the Nelson discussion far enough so that a proper
ruling on the conflict representation matter could be nade
And, clearly, the failure to raise this matter on direct appeal
shows the i neffective assi stance of appellate counsel. Had this
Court reviewed this issue on direct appeal, M. Ganble would
have received a newtrial so that the trial court could properly
address the conflict waiver issue under the requirenents of

Nel son and Faretta, supra.

The matter was taken up by the trial court apparently as a
side issue to others previously scheduled for hearing. The
record is not clear as to how the court knew the matter was
before it for consideration. The record does reflect that the
foll owi ng di al ogue and exchange took place anong the parties:

THE COURT: Before we get started on all the
nmotions, | count sonme seventeen odd notions
filed by M. Ganble. I think the Clerk

i ndicates there may be nore. Before we get
started on that, | think there’s an issue



that needs to be addressed regarding the
continued representing of the defendant, M.
Ganbl e, by M. Nacke, and in particular, the
Public Defender’s Office; is that correct,
M. Nacke?

MR. NACKE: Yes, that'’s, your Honor .
Basically |I know the Court is aware of the
situation. Qur office and nyself was
instructed to go to ny client with a Consent
and Waiver Form to ask himto consent and
wai ve a potential conflict because of a
rel ati onship between M chael Johnson and
M chelle Morley. M chael Johnson being the
Chi ef Assistant Public Defender of the Fifth
Judicial Circuit in our office and Mchelle
Mor | ey bei ng one of t he attorneys
representing M ke Love.

Based on that and also the fact that Susan
Graves who is enployed as an Assistant
Public Defender in the office of the Fifth
Judicial Circuit, the Public Defender’s
Ofice, is the wife of Mchael G aves who is
counsel for co-Defendant M chael Love.

We were asked to notified [sic] M. Ganble
of that situation, those situations and to
ask him to sign a consent for us to
continue representing him and to waive any
potential conflict those relationships nmay
create.

It has been our position fromthe outset of
this request that, that there was no
conflict, that there was no ethical duty for
us to obtain this consent or waiver, and
we’'ve, we’'ve nmmintained all along, that
there is no conflict and that we had no
duty, you know, whatsoever to go to the
client with any “consent or waiver” of a

potential conflict. There is no conflict.
The potential itself is, is not a conflict
or not an ethical violation. There is no

conflict it’s been our position all along.



As instructed | went, | drafted a Consent
and Wai ver Formfor M. Ganble to sign, took
it over to him and he had many
reservations. He considered it for a couple
of days, and he indicated to ne that he did
not want to sign it; that, you know, that
has caused him to distrust ne as his
attorney and the office of the Public
Defender’s Office in representing him

He told nme that he wanted to have substitute
counsel, did not want us to represent him
anynore. I will let him you know, nake
t hat notion himself, your Honor.

(R 1871-73) (enphasi s added).
The trial court subsequently made inquiry of M. Ganble as
foll ows:
THE COURT: [Mr. Ganbl e.

DEFENDANT GAMBLE: At this tinme, your Honor,
it’s not so nuch that | distrust Mark as he
said, | just feel that they brought ne this
potential conflict and | didn't — | don't
see a problemwith it but there, you know, |
don’t understand why it was brought to nme if

it wasn’'t a conflict, if it wasn't an
et hical problem you know. | didn’t know
about it beforehand, so, you know, | have a

problemw th signing it if, you know, if you
can see fit to substitute counsel, you know.

THE COURT: Do you know of anything that your
attorney has done that is inappropriate or
i nproper on, on your behalf in representing
you?

DEFENDANT GAMBLE: Well, not anything that |
coul d substantiate with |Iaw, you know. |’ ve
been to the law library here in Lake County
and there’s nothing that says that he’s done
anything legally or ethically wong but
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THE COURT: Do you know of any inproper
exchange of confidenti al or privil eged
information by your attorney with anybody
else in this case?

DEFENDANT GAMBLE: No, | don’t.

THE COURT: |Is there any hint that that m ght
have happened as far as you’'re concerned?

DEFENDANT GAMBLE: Not — No, there’s no hint
that there was but | just, you know, all I
can say is there’'s a potential of, you know,
a relationship between the persons, you
know, the situation things could be said at
nmonments that, you know, nornmally wouldn’t
| eave those two people Dbut In the
ci rcumnmst ances.

THE COURT: Okay. Anything else, sir?
DEFENDANT GAMBLE: No.

THE COURT: Okay. Thank you.

(R 1873-75) (enphasis added).

The court thereafter nade inquiry under oath of defense
counsel Nacke (R 1875-76), M chael Love's counsel M chael
Graves (R 1876-78; 1882-83), Chief Assistant Public Defender
M chael Johnson (R 1878-81), M chael Love's counsel Mchelle
Morley (R 1881-82) and Assistant Public Defender Hugh Lee
(assigned as a paral egal on the case pending the term nation of
his Florida Bar suspension)(R 1884-86). Each deni ed know ng of

any inproper or inappropriate exchanges of information anong

t he attorneys or of any other reason for ending the Public

10



Def ender’s representation of M. Ganble. The court found and
ruled that “1 find at this tine that there are no grounds for
renoval of your attorney, M. Ganble, and there is no evidence
to support that and there’s no grounds to appoint another
counsel in this case.” (R 1883).

This record is clear that M. Ganbl e had concerns about the
potential conflict with the relationship anong the attorneys for
the two co-defendants and that he was requesting substitute
counsel. The record is clear that the Public Defender’s O fice
took the matter seriously enough to pursue a witten waiver from
M. Ganble and to have the issue decided by the court. The
record is also clear that the trial judge failed to carry the
inquiry far enough to see if M. Ganble wanted to represent
hi msel f or could do so under the circunstances.

As this Court has indicated:

We recognize that, when one such as
appellant attenpts to dismss his court-
appoi nted counsel, it is presuned that he is

exercising his right to self-representation.
Jones v. State, 449 So.2d 253, 258 (Fla.),
cert.denied, 469 U S. 893, 105 S.Ct. 269. 83
L. Ed. 2d 205 (1984) . However, It
nevertheless is incunmbent upon the court to
det erm ne whether the accused is know ngly
and intelligently waiving his right to
court-appoi nted counsel, and the court
commts reversible error if it fails to do
So. Faretta [v. California], 422 U S. at
835, 95 S.Ct. At 2541; Smith v. State, 444
So.2d 542 (Fla. 1st DCA 1984). This is
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particularly true where, as here, the
accused indicates that his actual desire is
to obtain different court-appoi nted counsel,
which is not his constitutional right.
Donald v. State, 166 So.2d 453 (Fla. 2d DCA
1964) .

Har dwi ck v. St at e, 521 So.2d at 1074
(enphasis in original).

Here, reversible error was conm tted because the trial court
never made the proper inquiry to determ ne whether M. Ganble
knew he still had the right to dismss his court-appointed
counsel despite the court’s finding of no conflict. Nor was any
inquiry thereafter made to determ ne whet her M. Ganbl e woul d be
maki ng a knowi ng and intelligent waiver of his right to court-
appoi nted counsel .

Appel | ant counsel, consequently, was ineffective by failing
to address this issue on direct appeal. This conclusion is
i nescapabl e because the om ssion was of “such magnitude as to
constitute a serious error or substantial deficiency falling
measurably outside the range of professionally acceptable
performance” and, secondl vy, because the deficiency in
per formance conprom sed the appellate process to such a degree
as to underm ne confidence in the correctness of the result.”
Groover v. Singletary, 656 So. 2d 424, 425 (Fla. 1995) (quoting

Pope v. Wainwight, 496 So. 2d 798, 800 (Fla. 1986); see, e.g.,

Teffeteller v. Dugger, 734 So. 2d 1009, 1027 (Fla. 1999).
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Habeas relief should therefore be granted.

ARGUMENT |
UNDER APPRENDI AND RI NG THE FLORI DA DEATH
SENTENCI NG STATUTES AS APPLI ED ARE
UNCONSTI TUTI ONAL UNDER THE FI FTH, SI XTH, AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON AND CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON.

In Jones v. United States, the United States Suprenme Court
hel d “under the Due Process Clause of the Fifth Amendnent and
t he notice and jury guarantees of the Sixth Amendnent, any fact
(ot her than prior conviction) that increases the maxi numpenalty
for a crinme nust be charged in an indictnment, submtted to a
jury, and proven beyond a reasonable doubt.” Jones v. United
States, 526 U S. 227, 243, n.6 (1999). Subsequently, in
Apprendi v. New Jersey, the Court held that the Fourteenth

Amendnent affords citizens the same protections under state | aw.
Apprendi, 120 S.Ct. 2348, 2355 (2000).

I n Apprendi, the issue was whether a New Jersey hate crine
sentenci ng enhancement, which increased the punishnent beyond
the statutory maxi num operated as an el enent of an offense so
as to require a jury determi nation beyond a reasonabl e doubt.
Apprendi, 120 S.Ct. at 2365. “ITlhe relevant inquiry here is
not one of form but of effect-does the required finding expose

the defendant to a greater punishnent than that authorized by
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the jury's gquilty verdict?” Apprendi, 120 S.Ct. at 2365.

Applying this test, it is_clear that aggravators under the
Fl orida death penalty sentencing schene are elenents of the
of fense which nust be charged in an indictnment, submtted to a
jury during guilt phase, and proven beyond a reasonabl e doubt by
a unani mous verdi ct.
At the time of M. Ganbl e’ s sentencing, Fla. Stat. 8§ 775.082

pr ovi ded:

A person who has been convicted of a capital

fel ony shal | be puni shed by life

i nprisonment and shall be required to serve

no less than 25 years before becom ng

eligible for parole unless the proceeding

held to deternm ne sentence according to the

procedure set forthins. 921.141 results in

findings by the court that such person shall

be punished by death, and in the latter

event such person shall be punished by

deat h.
Fla. Stat. § 775.082 (1987) (enphasis added).

Under this statute, the state nust prove at |east one

aggravating factor in the separate penalty phase proceeding

bef ore a person convicted of first degree nurder is eligible for

the death penalty. State v. Dixon, 283 So.2d 1, 9 (Fla. 1973);
Fla. Stat. § 775.082 (1994), § 921.141(2)(a), and 8§
921.141(3)(a)(1994). Thus, Florida capital defendants are not
eligible for the death sentence sinply upon conviction of first

degree nmurder. If a court sentenced a defendant immediately
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after conviction, the court could only inpose a |life sentence.
Fla. Stat. 8§ 775.082 (1994). Therefore, under Florida |law, the
death sentence is not within the statutory nmaxi mum sentence, as
anal yzed in Apprendi, because it increased the penalty for first
degree nmurder beyond the life sentence a defendant is eligible
for based solely upon the jury's guilty verdict.

Under the Fl ori da death penalty schenme there are essentially
two |levels of first degree nurder. The first, conviction for
first degree preneditated nurder or felony nurder permts alife
sentence. The second, if aggravating circunstances are proved
beyond a reasonable doubt, the person so convicted can be
sentenced to death. Thus, the Florida death penalty system
di vides nmurders into two categories, anal ogous to felony battery
and aggravated battery. Felony battery, which is punished as a
third degree felony, becones aggravated battery, punished as a
second degree felony, upon proof of certain aggravating
ci rcunst ances. Fla. Stat. 88 784.041, 784.045 (1999). These
circunmst ances which increase felony battery froma third degree
felony to a second degree felony of aggravated battery are
el ements of the crime which nust be charged in the indictnment,
submtted to the jury, and nust be proved beyond a reasonable
doubt by a unani nous verdi ct.

Li kew se, t he Fl ori da deat h penal ty aggravating
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circumstances, which elevate a mnurder punishable by a life
sentence to a murder puni shabl e by death, nust be charged in the
i ndictnent, submitted to the jury, and nust be proved beyond a
reasonabl e doubt. No other crinmes in Florida allow increased
puni shnents based on additional findings (other than prior
conviction) made by a judge; Apprendi disallows this practice.

In Apprendi, the hate crinme sentencing enhancement was
applied after the defendant was found guilty and increased the
statutory maxi num penalty by up to ten years. Apprendi, 120
S.Ct. at 2351. The Apprendi court clearly dispensed with the
fiction that such an enhancenent was not an element which
recei ved Si xth Amendnent protections. The Court wrote “[b]Jut it
can hardly be said that the potential doubling of one’s sentence
from1l0 years to 20 has no nore that a nomnal effect. Both in
terns of absolute years behind bars, and because of the severe
stigma attached, the differential here is unquestionably of
constitutional significance.” Apprendi, 120 S.Ct. at 2365. As
in Apprendi, in M. Ganble s case, the aggravators were applied
only after he was found guilty. The aggravators increased the
statutory maxi mum penalty based on the guilty verdict fromlife
i mprisonment to death. Certainly, the difference between life
and death has nmore than nom nal effect and is of constitutional

significance. “[T]he penalty of death is qualitatively
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different froma sentence of inprisonnent, however | ong. Death,
inits finality, differs nore fromlife inprisonnment than a 100-
year prison term differs from one of only a year or two.”
Wbodson v. North Carolina, 428 U S. 280, 305 (1975). See
Gardner v. Florida, 430 U.S. 349, 357 (1976).

Though Apprendi involved two separate statutes and the
Fl ori da death penalty involves only one, the issue is substance
over form Apprendi 120 S.Ct. at 2350, 2365; Fla. Stat. 8§
921.141 (1999). The effect of the Florida death penalty statute
is simlar to the effect of the federal car jacking statute the

United States Suprene Court addressed in Jones v. United States,
526 U. S. 227, 243, n.6 (1999). Three subsections of the Jones

statute appeared, superficially, to be sentencing factors.
However, the superficial inpression lost clarity when the Court
exam ned the effects of the sentencing factors.

But the superficial inpression |oses clarity
when one |ooks at the penalty subsections
(2) and (3). These not only provide for
st eeply higher penalties, but they condition
them on further acts (injury, death) that
seem quite as inportant as the elenments in
the principle paragraph (e.g. force and
viol ence, intimdation). It is at best
guesti onabl e whether the specification of
facts sufficient to increase a penalty range
from 15 years to life, was nmeant to carry
none of the process safeguards that el enents
of the offense bring with them for a
def endant’ s benefit.
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Jones, 526 U. S. at 233. Because the car jacking sentencing
factors increased the maxi mum penalty for the crinme from 15
years to 25 years or life inmprisonnment, the Court interpreted
them as elenments of the crime which receive Sixth Amendnment
protection. Jones, 526 U.S. at 230, 242-43.

Al t hough the majority of the Court stated in dicta that
Apprendi did not overrule Walton v. Arizona, 497 U.S. 639
(1990), the Apprendi court was not addressing a death case in
whi ch constitutional protections are nore rigorously applied,
and Apprendi did not specifically address the Florida sentencing
scheme. Apprendi, 120 S.Ct. at 2366. Moreover, the majority
dicta did not carry the force of an opinion of the full court.
See Apprendi, 120 S.Ct. at 2380 (Thomas J., concurring)
(“Whether this distinction between capital crinmes and all
ot hers, or sone other distinction, is sufficient to put the
former outside the rule that | have stated is a question for
anot her day.”); Apprendi, 120 S.Ct. at 2387-88 (O Connor, J.,
di ssenting) (“If the Court does not intend to overrule Walton,
one would be hard pressed to tell from the opinion it issues
today.”) Apprendi, 120 S.Ct. 2388.

Because the effect of finding an aggravator exposes the

def endant to a greater punishnment than that authorized by the
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jury’s guilty verdict, the aggravator nust be charged in the
i ndictnment, submtted to a jury, and proven beyond a reasonabl e
doubt. Apprendi, at 2365. This did not occur in M. Ganble’'s
case. Thus, t he Florida death penal ty schenme IS
unconstitutional as applied.

M. Ganble recognizes that this Court has consistently
rejected simlar claims within the past year. See King v.
State, 27 Fla.L.Wekly S65 (Fla. Jan. 16, 2002), stay granted,
No. 01-7804 (U.S. Jan. 23, 2002); MIls v. More, 786 So.2d 532,
536-537 (Fla. 2001), cert. denied 121 S.Ct. 1752 (2001); Brown
v. Moore, 26 Fla.L.Wekly S742 (Fla. Nov. 1, 2001); and Mann v.
State, 794 So.2d 596, 599 (Fla. 2001). On January 31, 2002,
this Court denied the petitioner Apprendi relief in Bottoson v.
Moore, _ So.2d ___ (Fla. Jan. 31, 2002), in accordance wth
the ruling in King.

However, on June 24, 2002, the United States Suprene Court
decided Ring v. Arizona, 122 S.Ct. 2428, ----, 2002 W 1357257.

In Ring, the United States Suprene Court held that the
Arizona statute violates the Sixth Anendment right to a jury
trial in capital prosecutions because the trial judge, sitting
al one and following a jury adjudication of a defendant's guilt

of first-degree nmurder, determ nes the presence or absence of
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t he aggravating factors required by Arizona |aw for inposition
of the death penalty; receding fromWlton v. Arizona, 497 U S.
639, 110 S.Ct. 3047, 111 L.Ed.2d 511. If a State makes an
increase in a defendant's authorized punishnent contingent on
the finding of a fact, that fact--no matter how the State | abels
it--must be found by a jury beyond a reasonable doubt. A
def endant nmay not be exposed to a penalty exceedi ng the maxi num
he woul d receive if punished according to the facts reflected in
the jury verdict al one. The court noted that the “right to
trial by jury guaranteed by the Sixth Anmendment would be
sensel essly dimnished” if it enconpassed the fact-finding
necessary to increase a noncapital defendant's sentence by a
term of years, as was the case in Apprendi, but not the fact-
findi ng necessary to put himto death. Ring v. Arizona, 2002 W
1357257 *10.

Florida s death penalty statutory schenme facially violates
the federal Constitution. |In Florida, death is not within the
maxi mum penalty for a conviction of first degree nurder:

A person who has been convicted of a capital
fel ony shal | be puni shed by life
i mpri sonment and shall be required to serve
no less than 25 vyears before beconi ng
eligible for parole unless the proceeding
held to determ ne sentence according to the
procedure set forthins. 921.141 results in
findings by the court that such person shall
be punished by death, and in the latter
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event such person shall be punished by
deat h.

Fla. Stat. 8 775.082 (1984). The statutory scheme does not
permit a sentence greater than |ife predicated on the jury
verdict alone. A penalty phase nust then be conducted under 8§
921.141. While the jury gives a recommendation, it is the judge
who nekes the findings and i nposes the sentence.

In Walton v. Arizona, 497 U S. 639, 110 S.Ct. 3047, 111
L. Ed. 2d 511 (1990), the United States Suprenme Court recognized
that for purposes of the Sixth Amendnment, Florida s death
penalty statute is indistinguishable from the statute
inval idated in Ring:

We repeatedly have rejected constitutional
challenges to Florida's death sentencing
scheme, which provides for sentencing by the
judge, not the jury. Hildwin v. Florida, 490
U S 638, 109 S.Ct. 2055, 104 L.Ed.2d 728
(1989) (per curiam; Spaziano v. Florida,
468 U. S. 447, 104 S.Ct. 3154, 82 L. Ed.2d 340
(1984); Proffitt v. Florida, 428 U S. 242,
96 S.Ct. 2960, 49 L.Ed.2d 913 (1976). In
Hi |l dwi n, for exanmple, we stated that "[t]his
case presents wus once again wth the
guestion whet her t he Sixth  Amendment
requires a jury to specify the aggravating
factors that permt the inmposition of
capital punishnent in Florida," 490 U. S., at
638, 109 S.Ct., at 2056, and we ultimately
concluded that "the Sixth Amendnent does not
require t hat t he specific findi ngs
authorizing the inposition of the sentence
of death be nmade by the jury.” Id., at 640-
641, 109 S.Ct., at 2057.
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|d. 647-48. The Court reiterated this Sixth Anmendnment

between the Florida and Arizona capital

Ri ng:

Ring v.

The distinctions Walton attenpts to draw
between the Florida and Arizona statutory
schemes are not persuasive. It is true that
in Florida the jury recommends a sentence,
but it does not nmake specific factual
findings with regard to the existence of
mtigating or aggravating circunstances and
its recommendation is not binding on the
trial judge. A Florida trial court no nore
has the assistance of a jury's findings of
fact with respect to sentencing issues than
does a trial judge in Arizona.

In Walton v. Arizona, 497 U.S. 639 (1990),
we upheld Arizona’ s schene against a charge
that it violated the Sixth Amendnment. The
Court had previously denied a Sixth
Amendnment challenge to Florida s capital
sentencing system in which the jury
recommends a sentence but makes no explicit
findi ngs on aggravati ng circunstances; we so
rul ed, Walton noted, on the ground that ‘the
Sixth Anendnent does not require that
specific findings authorizing the inposition
of the sentence of death be made by the
jury’ ld. at 648 (quoting Hldwin v.
Florida, 490 U. S 638, 640-641 (1989) (per
curium. Wal ton found unavailing attenpts
by the defendant-petitioner in that case to
di stinguish Florida’s capital sentencing
system from Arizona’s. In neither State,
according to Walton, were the aggravating
factors ‘elements of the offense’; in both
St at es, t hey ranked as ‘sent enci ng
consi derations’ guiding the choice between
life and death. 497 U.S. at 648 (internal
guotation marks omtted).
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sentencing schemes in

Ari zona, 2002 W 1357257 *9 (U.S.). The parallelism



between the Arizona statute and the Florida statute was the
maj or Walton theme. Walton, supra, 497 U S. at 640-641, 647.
In Ring, the State and its amci agreed that overruling
Wal t on necessarily neant Florida' s statute falls. See Brief of
Respondent in Ring at 31, Tr. of Oral Arg. at 36, and Brief
Am cus Curiae of Crimnal Justice Legal Foundation at 21-22.
Not ably, this Court has previously held that, “[Db]ecause
Apprendi did not overrule Walton, the basic schene in Florida is
not overruled either.” MIlls v. More, 786 So.2d 532, 537 (Fla.
2001). Ring overruled Walton and the basic principle of Hldw n
v. Florida, 490 U S. 638 (1989) (per curiam, which had upheld

the capital sentencing scheme in Florida “on grounds that ‘the
Si xth Anmendnent does not require that the specific findings
aut horizing inposition of the sentence of death be made by the

jury.’” Ring, slip op. at 11 (quoting Walton, 497 U.S. at 648,
in turn quoting Hildwin, 490 U S. at 640-641)).

Addi tionally, Ring underm nes the reasoning of this Court’s
decision in MIIls by recognizing (a) that Apprendi applies to

capital sentencing schenmes,! Ring, slip op. at 2 (“Capital

' I'n MIls, The Florida Suprene Court said that “the plain

| anguage of Apprendi indicates that the case is not intended
to apply to capital [sentencing] schenes.” MIlls, 786 So.2d
at 537. Such statenents appear at least four tinmes in MIIs.
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def endants, no |less than non-capital defendants . . . are
entitled to a jury determnation of any fact on which the
| egi sl ature condi tions an i ncrease in t heir maxi mum
puni shnment”); id. at 23, (b) that States may not avoid the Sixth
Amendnent requirenments of Apprendi by sinply “specif[ying]
‘“death or life inprisonnent’ as the only sentencing options,”?
Ring, slip op. at 17, and (c) that the relevant and di spositive
question is whether under state |aw death is “authorized by a
guilty verdict standing alone.” Ring, slip op. at 19.

Under Florida law, the court conducts a separate sentencing
proceedi ng after which the jury renders an advisory verdict.
Fla. Stat. 8§ 921.141. The ultimte decision to i npose a sentence
of death, however, is nade by the court after finding at | east
one aggravating circunmstance. The jury recomends a sentence but
makes no explicit findings on aggravating circumstances. The
statute is explicit that, wthout these required findings of
fact by the trial judge, the defendant nmust be sentenced to life
i mprisonment: “If the court does not nmake the findings requiring

the death sentence within 30 days after the rendition of the

2 MIIls reasoned that because first-degree nurder is a
“capital felony,” and the dictionary defines such a felony as
“puni shabl e by death,” the finding of an aggravating
circunmstance did not expose the petitioner to punishnment in
excess of the statutory maximum MIlls, 786 So.2d at 538.
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j udgnment and sentence, the court shall inpose [a] sentence of
life inprisonment.”

Because the Florida death penalty statutory scheme thus
requires fact-finding by the trial judge before a death sentence
may be inposed, it is unconstitutional under the hol ding and
rati onal e of Ring.

This Court has previously rejected the i dea that a defendant
convicted of first degree nurder has the right “to have the
exi stence and validity of aggravating circunstances determ ned
as they were placed before his jury.” Engle v. State, 438 So. 2d
803, 813 (Fla. 1983), explained in Davis v. State, 703 So.2d
1055, 1061 (Fla. 1997). The statute specifically requires the
judge to “set forth . . . findings upon which the sentence of
death is based as to the facts,” but asks the jury generally to
“render an advisory sentence . . . based upon the follow ng
matters” referring to the sufficiency of the aggravating and
mitigating circunstances. Fla. Stat. 88 921.141(2) & (3)
(enmphasi s added). Because Florida | aw does not require that any
nunber of jurors agree that the State has proven the existence
of a given aggravating circunstance before it my be deened
“found,” it is inpossible to say that “the jury” found proof
beyond a reasonable doubt of a particular aggravating

circunst ance. Thus, “the sentencing order is ‘a statutorily
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required personal evaluation by the trial judge of the
aggravating and mtigating factors’ that fornms the basis of a
sentence of |ife or death.” Mrton v. State, 789 So.2d 324, 333
(Fla. 2001) [quoting Patton v. State, 784 So.2d 380 (Fla.
2000)] .

As the Supreme Court said in Walton, “[a] Florida trial
court no nmore has the assistance of a jury's findings of fact
with respect to sentencing issues than does a trial judge in
Arizona.” Walton, 497 U.S. at 648. This Court has made the
point even nore strongly by repeatedly enphasizing that the
trial judge’'s findings nust be made i ndependently of the jury’s
recomendati on. See Grossman v. State, 525 So.2d 833, 840 (Fl a.
1988) (collecting cases). Because the judge nust find that
“sufficient aggravating circumstances exist” “notw thstanding
the recommendation of a mpjority of the jury,” Fla. Stat. 8§
921.141(3), the judge may consider and rely upon evidence not
submtted to the jury. Porter v. State, 400 So.2d 5 (Fla.
1981); Davis v. State, 703 So.2d 1055, 1061 (Fla. 1997). The
judge is also pernmitted to consider and rely upon aggravating
circunstances that were not submtted to the jury. Davis, 703
So.2d at 1061, citing Hoffman v. State, 474 So.2d 1178 (Fl a.

1985) (court’s finding of “heinous, atrocious, or cruel”
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aggravating circunstance proper though jury was not instructed
on it); Fitzpatrick v. State, 437 So.2d 1072, 1078 (Fla. 1983)
(finding of previous conviction of violent felony was proper
even though jury was not instructed on it); Engle, supra, 438
So. 2d at 813.

Al t hough “[ Fl ori da’ s] enuner at ed aggravati ng factors operate
as ‘the functional equivalent of an element of a greater
of fense,’” and therefore nmust be found by a jury |ike any other
el ement of an offense, Ring, slip op. at 23 (quoting Apprendi,
530 U.S. at 494), Florida | aw does not require the jury to reach
a verdict on any of the factual determ nations required before
a death sentence could be inposed. Section 921.141(2) does not
call for a jury verdict, but rather an "advisory sentence.”
This Court has made it clear that “‘the jury s sentencing
recomendation in a capital case is only advisory. The trial
court is to conduct its own weighing of the aggravating and
mtigating circunstances . . . .'7 Conbs, 525 So.2d at 858
(quoting Spaziano v. Florida, 468 U S. 447, 451) (enphasis
original in Conbs). “The trial judge . . . is not bound by the
jury’s recommendation, and is given final authority to determ ne
the appropriate sentence.” Engle, 438 So.2d at 813.

Because Florida |aw does not require any two, nuch |ess
twelve, jurors to agree that the governnent has proved an
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aggravating circunmstance beyond a reasonabl e doubt, or to agree
on the sane aggravating circunstances when advising that
“sufficient aggravating circunstances exist” to recommend a
deat h sentence, there is no way to say that “the jury” rendered
a verdict as to an aggravating circunstance or the sufficiency
of them As Justice Shaw observed in Conbs, Florida | aw | eaves
these matters to specul ation. Conmbs, 525 So.2d at 859 ( Shaw,
J., concurring).

In Florida, additionally, the advisory verdict is not based
on proof beyond a reasonable doubt. “If a State makes an
increase in a defendant’s authorized punishnent contingent on
the finding of a fact, that fact - no matter how the State
| abels it — nust be found by a jury beyond a reasonabl e doubt.”
Ring, slip op. at 16. One of the elenments that had to be
established for M. Ganble to be sentenced to death was that
“sufficient aggravating circunstances exist” to call for a death
sentence. Fla. Stat. 8§ 921.141(3).2® The jury was not instructed
that it had to find this elenment proved beyond a reasonable

doubt. In fact, it was not instructed on any standard by which

3 It is inmportant to note that although Florida |aw requires
the judge to find that sufficient aggravating circunstances
exist to formthe basis for a death sentence, Fla. Stat. §
921.141(3), it only asks the jury to say whether sufficient
aggravating circunstances exist to “recommend” a death
sentence. Fla. Stat. § 921.141(2).

28



to make this essential determ nation.

Furthernmore, a unaninous twelve nenber jury verdict is
required in capital cases under United States Constitutional
comon |law.* Florida’s capital sentencing statute is, therefore,
unconstitutional on its face and as applied.?®

"[T]o guard against a spirit of oppression and tyranny on
the part of rulers,” and "as the great bulwark of [our] civil
and political liberties,” 2 J. Story, Comentaries on the
Constitution of the United States 540-541 (4th ed. 1873), trial
by jury has been understood to require that "the truth of every
accusation, whether preferred in the shape of indictnment,
information, or appeal, should afterwards be confirnmed by the
unani mous suffrage of twelve of [the defendant's] equals and
nei ghbours...." 4 W Blackstone, Comentaries on the Laws of
Engl and 343 (1769) (cited in Apprendi, by its ternms a noncapital

case).

“ In Cabberiza v. More, 217 F.3d 1329 (C. A 11 Fla.,2000) the
court noted that the United States Suprene Court “has not had
occasion to decide how many jurors, and what degree of
unanimty, the Sixth and Fourteenth Amendnents require in
capital cases.” 1d. n.15. Duncan v. Louisiana, 391 U S. 145
(1968), and Apodaca v. Oregon, 406 U.S. 404 (1972) were
noncapital cases. Both cases cite in their first footnotes
the applicable state constitutional provisions, which require
t wel ve person unani nous juries in capital cases.

®> The sentencing recomendation in this case was 10 - 2 for
death and was, therefore, not unani nous.
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It woul d be inperm ssible and unconstitutional to rely on
the jury’ s advisory sentence as the basis for the fact-findings
required for a death sentence because the statute requires only
a mjority vote of the jury in support of that advisory
sent ence. In Harris v. United States, 2002 W. 1357277, No. 00-
10666 (U.S. June 24, 2002), rendered on the same day as Ring,
the United States Supreme Court held that under the Apprendi
test “those facts setting the outer limts of a sentence, and of
the judicial power to inpose it, are the elenments of the crine
for the purposes of the constitutional analysis.” 1d. at *14.
And in Ring, the Court held that the aggravating factors
enunerated wunder Arizona |aw operated as “the functional
equi val ent of an elenent of a greater offense” and thus had to
be found by a jury. In other words, pursuant to the reasoning
set forth in Apprendi, Jones, and Ring, aggravating factors are
equi valent to elenments of the capital crinme itself and nust be
treated as such

In WIlliams v. Florida, 399 U S. 78, at 103 (1970), the
United States Suprene Court noted that: “In capital cases, for
exanple, it appears that no state provides for less than 12
jurors—a fact that suggests inplicit recognition of the val ue of
the | arger body as a nmeans of legitim zing society’ s decisionto

i npose the death penalty.” Each of the thirty-eight states that
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use the death penalty require unani nous twelve person jury
convictions.® In its 1979 decision reversing a non-unani nous si X
person jury verdict in a non-capital case, the United States
Suprenme Court held that “We think this near-uniformjudgnent of
the Nation provides a useful guide in delimting the line
between those jury practices that are constitutionally
perm ssi ble and those that are not.” Burch v. Louisiana, 441
U.S. 130, 138 (1979). The federal governnent requires unani nous
twel ve person jury verdicts. “[T]he jury’ s decision upon both
guilt and whet her the puni shment of death shoul d be i nposed nust
be wunani nous. This construction is mre consonant with the
general humanitarian purpose of the Angl o- American jury system”’

Andres v. United States, 333 U S. 740, 749 (1948). S e e

¢ Ala.R Cr.P 18.1; Ariz. Const. Art 2, s.23; Ark. Code Ann.
816-32-202; Cal. Const. Art. 1, 816; Colo. Const. Art 2, 823;
Conn. St. 54-82(c), Conn.R Super.Ct.C R 842-29; Del. Const.
Art. 1, 84; Fla. Stat. Ann. § 913.10(1); Ga. Const. Art. 1,
81, P XlI; ldaho. Const. Art. 1, 87; IlIl. Const. Art. 1, 813;
Ind. Const. Art. 1, 813; Kan. Const. Bill of Rights 85; Ky.
Const. 87, Admin.Pro.Ct.Jus. A P. 11 827; La. C.Cr.P. Art.
782; M. Const. Declaration OO Rights, Art. 5 ; Mss. Const.
Art. 3, 831; Mo. Const. Art. 1, 822a; Mont. Const. Art. 2,
826; Neb. Rev. St. Const. Art. 1, 86; Nev. Rev. Stat. Const.
Art. 1, 83; N.H Const. PH, Art. 16; N.J. Stat. Ann. Const.
Art. 1, p. 9; NM Const. Art. 1 812; N Y. Const. Art. 1, 82;
N.C. Gen. Stat. Ann. 815A-1201; Chio Const. Art. 1, 85; Ckla.
Const. Art. 2, 819; O. Const. Art. 1, 811, O. Rev. Stat.
8136. 210; Pa. Stat. Ann. 42 Pa.C. S. A 85104; S.C. Const. Art.
V, 822; S.D. ST 823A-267; Tenn. Const. Art.1, 86; Tex. Const.
Art.1, 85; Utah Const. Art. 1 810; Va. Const. Art. 1, 88;
Wash. Const. Art. 1, 821; Wo. Const. Art. 1, 89.
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generally Richard A. Prinmus, When Denobcracy |s Not
Sel f - Governnent: Toward a Defense of The Unanimty Rule For
Crimnal Juries, 18 Cardozo L. Rev. 1417 (1997).

Ri ng al so held that the existence of at |east one statutory
aggravating circunstance nust be proven to a jury beyond a
reasonabl e doubt. In essence, the aggravating circunstance is
an essential element of a new crine that mght be called
“aggravated” or “death-eligible” first degree nurder. The death
recomendation in this case was not unani nous.

Florida requires that verdicts be unaninmus.’” Although
Florida' s constitutional guarantee of a jury trial [Art. |, 88
16, 22, Fla. Const.] has never been interpreted to require a
unani mous jury verdict, it has long been the |egal practice of
this state to require such unanimty in all crimnal jury
trials; Fla.R CrimP. 3.440 nenorializes this |ong-standing
practice: "[n]o [jury] verdict may be rendered unless all of the
trial jurors concur init." It is therefore settled that "[i]n
this state, the verdict of the jury nust be unani nous” and that
any interference with this right denies the defendant a fair

trial. Jones v. State, 92 So.2d 261 (Fl a.1956).

" At |east absent a waiver initiated by the defendant.

Fl anning v. State, 597 So.2d 864 (Fla. 3d DCA 1992). See
Nobl es v. State, 786 So.2d 56, (Fla. 4t" DCA 2001) certifying
question. Flanning is flatly inconsistent with Jones.
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Anot her point fromRing is that the harnl ess error doctrine
cannot be applied to deny relief. As Justice Scalia explained
in Sullivan v. Louisiana, 508 U.S. 275 (1993): “IT] he jury
verdict required by the Sixth Amendnent is a jury verdict of

guilty beyond a reasonable doubt.” Sullivan, 508 U.S. at 278.

Where the jury has not been instructed on the reasonabl e doubt
st andar d,

[t] here has been no jury verdict within the
meani ng of the Sixth Amendnment, [and] the
entire prem se of Chapman[®8 reviewis sinmply
absent. There being no jury verdict of
guilty-beyond-a-reasonabl e-doubt, t he
guesti on whether the sane verdict of guilty-
beyond- a- reasonabl e- doubt woul d been
rendered absent the constitutional error is
utterly neaningless. There is no object, so
t o speak, upon which harm ess-error scrutiny
can operate.

Sullivan, 508 U. S. at 280. The sane reasoning applies to |ack
of wunanimty, failure to instruct the jury properly, and
i nportantly, the lack of an actual verdict.

M. Ganble' s death sentence also violates the State and
Federal Constitutions because the elements of the offense
necessary to establish capital murder were not charged in the
indictnent. Jones v. United States, 526 U.S. 227 (1999), held

that “under the Due Process Clause of the Fifth Amendnent and

8 Chapman v. California, 386 U. S. 18 (1967).
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the notice and jury guarantees of the Sixth Amendnent, any fact
(ot her than prior conviction) that increases the maxi numpenalty
for a crime nmust be charged in an indictnment, submtted to a
jury, and proven beyond a reasonabl e doubt.” Jones, at 243, n.6.
Apprendi v. New Jersey, 530 U.S. 466 (2000), held that the
Fourteenth Anendnment affords citizens the sane protections when
t hey are prosecuted under state |l aw. Apprendi, 530 U. S. at 475-
476.° Ring held that a death penalty statute’s “aggravating
factors operate as ‘the functional equivalent of an el ement or
a greater offense.’”” Ring, quoting Apprendi at 494, n. 19. In
Jones, the Supreme Court noted that “[much turns on the
determ nation that a fact is an elenent of an offense, rather
than a sentencing consideration,” because “elenents nust be
charged in the indictnment.” Jones, 526 U.S. at 232.

Like the Fifth Amendnent to the United States Constitution,

Article |, section 15 of the Florida Constitution provides that
“No person shall be tried for a <capital crinme wthout
presentment or indictnent by a grand jury.” Florida lawclearly

requires every “elenent of the offense” to be alleged in the
information or indictment. |In State v. Dye, 346 So. 2d 538, 541

(Fla. 1977), this Court said “[a]ln information nust all ege each

® The grand jury clause of the Fifth Amendnent has not been

held to apply to the States. Apprendi, 530 U S. at 477, n.3.
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of the essential elenments of a crime to be valid. No essenti al
el ement should be left toinference.” In State v. Gay, 435 So.
2d 816, 818 (Fla. 1983), this Court said “[w] here an indictnment
or information wholly omts to allege one or nore of the
essential elenments of the crine, it fails to charge a crine
under the laws of the state.” An indictnment in violation of
this rule cannot support a conviction; the conviction can be
attacked at any stage, including “by habeas corpus.” Gray, 435
So.2d at 818. Finally, in Chicone v. State, 684 So. 2d 736, 744
(Fla. 1996), this Court said “[a]l]s a general rule, an
information nust allege each of the essential elements of a
crime to be valid.”

The Sixth Amendnent requires that “[i]n all crimnal
prosecutions, the accused shall . . . be infornmed of the nature

and cause of the accusation A conviction on a charge
not made by the indictnent is a denial of due process of |aw
State v. Gray, supra, citing Thornhill v. Al abama, 310 U. S. 88
(1940), and De Jonge v. Oregon, 299 U S. 353 (1937).

Because the State did not submt to the grand jury, and the
indictnment did not state, the essential elements of the
aggravated crinme of capital nurder, M. Ganble’ s right under

Article |, section 15 of the Florida Constitution, and the Sixth

Amendnent to the federal Constitution were violated. By wholly
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omtting any reference to the aggravating circumstances that
woul d be relied upon by the State in seeking a death sentence,
the indictnent prejudicially hindered M. Ganble “in the
preparation of a defense” to a sentence of death. Fla. R CrimP
3.140(0).

Lastly, the Petitioner, M. Ganble, is entitled to the
benefit of Apprendi and Ri ng under Wtt v. State, 387 So.2d 922,
929-930 (Fla. 1980).

ARGUMENT | 1|

APPELLATE COUNSEL FOR MR GAMBLE WAS
| NEFFECTI VE FOR FAI LI NG TO RAI SE ON DI RECT
APPEAL THE |ISSUE THAT TRIAL COUNSEL’' S
SEVERANCE DECI SI ON PREVENTED THE JURY FROM
LEARNI NG OF THE CO DEFENDANT' S CULPABILITY
AND DI SPARATE SENTENCE. THI'S ARGUMENT 1S
PRESENTED PURSUANT TO THE DI CTATES OF Sl RECI
V. STATE, 773 SO 2d 34, 41 (FN 14)(FLA
2000) TO PRESERVE THE | SSUE FOR REVI EW

On the direct appeal, appellate counsel properly presented
the issue concerning the |life sentence that the co-defendant,
M chael Love, received followng a plea bargain with the State.
(1. 31). Love made his plea bargain and was sentenced after

M. Ganble s penalty phase but before M. Ganble hinself was
sentenced in this case. Appel |l ate counsel cited Messer .
State, 403 So.2d 341 (Fla. 1981) as his sole authority for
arguing that M. Ganble would have been entitled, under nornal

circunstances, to present the co-defendant’s sentence to the
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penalty phase jury. As to mitigation in M. Ganble’'s case, the
trial court gave sonme weight to the disparate sentence of the
co-defendant, having the matter formally brought to his
attention through the trial counsel’s Menorandum in Support of
Li fe Sentence. (R 477-82). This Court disagreed with the
proposition that the disparate sentence of the co-defendant
“singl ehandedl y” required a sentence reduction for M. Ganble.
Ganbl e, 659 So.2d at 245.

In the direct appeal, appellate counsel solely argued that
the co-defendant’s degree of participation in the prosecuted
crimes made it possible, if not probable, that the penalty phase
jury would have recommended life for M. Ganble. Thi s Court
“refuse[d] to speculate as to what may have occurred had the
Ganble jury been made aware of the posture of Love s case.”
Ganbl e, 659 So.2d at 245. What appellate counsel failed to
present, in addition to Love's “degree of participation” as a
factor and, therefore, culpability, in the crimes charged and
tried, was Love’s crim nal background. In fact, trial counsel
insisted on a severance of M. Ganble’'s trial from that of
M chael Love's (see Motion to Sever Defendants, R 77-8) despite
the fact that the State elected not to introduce Love’s

statenments to | aw enforcenent at M. Ganble’s trial (see State’s

Moti on for Rehearing, R 200-02). Had trial counsel not pressed
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for severance, trial counsel |ikewise could have used Love’s
di sparate crim nal background to his advantage in strengthening
his argunment to the jury and court that Love was the nore
cul pabl e defendant. These factors would have enhanced the
argunent of M. Ganble s trial counsel that the robbery and
murder of the victim was by Love's design, not that of M.
Ganbl e’ s. As trial <counsel testified at the evidentiary
hearing, this aspect of the defense, that “[w e argued that it
was not Guy Ganble’'s plan that was carried out, therefore Guy
Ganble did not intend to rob at that time” (PC-R 2418) was the
key to the guilt phase of the trial.

Appel | ant counsel, consequently, was i neffective by failing
to address this issue on direct appeal. This conclusion is
i nescapabl e because the om ssion was of “such magnitude as to
constitute a serious error or substantial deficiency falling
measurably outside the range of professionally acceptable
perfor mance” and, secondl y, because the deficiency in
performance conprom sed the appellate process to such a degree
as to underm ne confidence in the correctness of the result.”

Groover v. Singletary, 656 So. 2d 424, 425 (Fla. 1995) (quoting
Pope v. Wainwight, 496 So. 2d 798, 800 (Fla. 1986); see, e.g.,
Teffeteller v. Dugger, 734 So. 2d 1009, 1027 (Fla. 1999).

Habeas relief should therefore be granted.
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ARGUMENT |V
MR. GAMBLE' S EI GHTH AMENDMENT RI GHT AGAI NST
CRUEL AND UNUSUAL PUNI SHVENT W LL BE
VI OLATED AS HE MAY BE | NCOVPETENT AT TI ME OF
EXECUTI ON.

I n accordance with Florida Rules of Cri m nal Procedure 3. 811
and 3.812, a prisoner cannot be executed if “the person |acks
the nental capacity to understand the fact of the i mpending
death and the reason for it.” This rule was enacted in response
to Ford v. Wainwight, 477 U. S. 399, 106 S.Ct. 2595 (1986).

The undersi gned acknow edges that under Florida | aw a claim
of inconpetency to be executed cannot be asserted until a death
war rant has been issued. Further, the undersigned acknow edges
that before a judicial review may be held in Florida, the
def endant nmust first submt his claimin accordance with Florida
Statutes. The only time a prisoner can legally raise the issue
of his sanity to be executed is after the Governor issues a
death warrant. Until the death warrant is signed, the issue is

not ripe. This is established under Florida |aw pursuant to
Fla. Stat. § 922.07 (1985) and Martin v. Wainwight, 497 So. 2d
872 (1986)(If Martin's counsel wish to pursue this claim we
direct them to initiate the sanity proceedings set out in
section 922.07, Florida Statutes (1985).

The sane holding exists under federal |aw. Pol and .
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Stewart, 41 F. Supp.2d 1037 (D. Ariz. 1999)(such clains truly are
not ripe unless a death warrant has been i ssued and an executi on

date is

pendi ng); Martinez-Villareal v. Stewart, 118 S.C. 1618, 523
U S 637, 140 L.Ed.2d 849 (1998)(respondent’s Ford claim was
di sm ssed as premature, not because he had not exhausted state
remedi es, but because his execution was not inmmnent and
therefore his conmpetency to be executed could not be determ ned

at that tinme); Herrera v. Collins, 506 U S. 390, 113 S.Ct. 853,
122 L. Ed. 2d 203 (1993) (the issue of sanity [for Ford claim is

properly considered in proximty to the execution).

However, nost recently, in In Re: Provenzano, No. 00-13193
(11t" Cir. June 21, 2000), the 11t" Circuit Court of Appeals has
st at ed:

Realizing that our decision in In Re:
Medina, 109 F.3d 1556 (11" Cir. 1997),
forecl oses us from granting hi m
authorization to file such a claim in a
second or successive petition, Provenzano
asks us to revisit that decision in |ight of
the Supreme Court’s subsequent decision in
Stewart v. Martinez-Villareal, 118 S. Ct.
1618 (1998). Under our prior pane

precedent rule, See United States v. Steele,
147 F.3d 1316, 1317-18 (11" Cir. 1998) (en
banc), we are bound to follow the Mdina
deci sion. W would, of course, not only be
aut horized but also required to depart from
Medina if an intervening Supreme Court
deci sion actually overruled or conflicted
with it.[citations omtted].
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Stewart v. Martinez-Vill areal does not
conflict wth Medina’s holding that a
conpetency to be executed claim not raised
intheinitial habeas petition is subject to
the strictures of 28 U S.C. Sec 2244(b)(2),
and that such a claimcannot neet either of
t he exceptions set out in that provision.
|d. at pages 2-3 of opinion.

Federal lawrequires that, in order to preserve a conpetency
to be executed claim the claimnust be raised in the initia
petition for habeas corpus. Hence, the filing of this petition.
In order to exhaust state court renedies, the claimis being
filed at this tine.

Prior to M. Ganble' s penalty phase at trial Virginia
Chapell, a nurse at the Lake County jail, was summned to his
cell. (R 1641-42). Chapell encountered M. Ganble sitting on
a table, crying and shaki ng uncontrollably. (R 1643). \Y g
Ganbl e, according to Chapell, i ndi cated that he was
contenplating suicide (R 1644), was feeling self-destructive
and that he was hearing voices including that of the victim (R
1644- 46) . Dr. Lowell Cunningham the jail’s psychiatrist,
subsequently increased anti-depressant medi cation based on his
view that M. Ganble was suffering fromclinical depression and
exhi biting a schizo-affect disorder. (R 1668-70).

Further, M. Ganble has been incarcerated since 1991.

Statistics have shown that incarceration over a |ong period of
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time will dimnish an individual’s mental capacity. |nasnmuch as
Petitioner may well be inconpetent at the time of execution, his
Ei ght h Anendnent ri ght agai nst cruel and unusual puni shment wil |
be vi ol at ed.

CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein, Guy Richard Ganble
respectfully urges this Honorable Court to grant habeas reli ef.

Respectfully subm tted,

Robert T. Strain
Fl ori da Bar No. 325961
Assi st ant CCRC

Eli zabeth A. WIIlians
Fl ori da Bar No. 0967350
Staff Attorney

CAPI TAL COLLATERAL REGH ONAL
COUNSEL- M DDLE

3801 Corporex Park Drive
Suite 210

Tanpa, Florida 33619

t el ephone 813-740- 3544

Counsel for Appellant
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General, Ofice of the Attorney GCeneral, 444 Seabreeze
Boul evard, Fifth Floor, Daytona Beach, Florida 32118-3951 and
Guy R Ganbl e, DOC# 123096; Uni on Correctional Institution, 7819
NW 228th Street, Raiford, Florida 32026 on this day of

August, 2002.

Robert T. Strain

Fl ori da Bar No. 325961

Assi stant CCRC
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3801 Corporex Park Drive
Suite 210
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