I N THE SUPREME COURT OF FLORI DA

GUY RI CHARD GAMBLE,

Petitioner, Case No. SC02-1948
V.
M CHAEL W MOORE,

Secretary, Florida Departnment
of Corrections,
Respondent .

/

RESPONSE TO PETITION FOR WRI T OF HABEAS CORPUS

COVES NOW t he Respondent, by and through the undersigned
counsel, and responds as follows to Ganble’'s petition for wit
of habeas corpus. For the reasons set out herein, the petition
shoul d be denied in all respects.

RESPONSE TO | NTRODUCTI ON

The “Introduction” set out on page 1 of the petition is
argunment ati ve and i s denied. Ganble did not receive ineffective
assi stance of counsel during his direct appeal, nor are any
claims or issues contained in the petition based upon case | aw
that is retroactively applicable to Ganbl e.

RESPONSE TO JURI SDI CTI ONAL STATEMENT

To the extent that the jurisdictional statenent set out on
pages 2-3 of +the petition asserts that this Court has
jurisdiction to entertain first-tinme habeas petitions, that
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assertion is correct. To the extent that the jurisdictional
statement asserts that each claim contained in the habeas
petition is properly brought in such a proceeding, or that the
claims present matters of “fundanental error,” such assertions
are denied. To the extent that the jurisdictional statenment
asserts that relief should be granted in this case, that
assertion has nothing to do with the Court’s jurisdiction to
entertain the petition. There is no constitutional error, and no
relief is warranted.
RESPONSE TO GROUNDS FOR RELI EF

The “Grounds for Habeas Corpus Relief” set out on page 3 of
the petition is argunentative and is denied. Ganble is not
entitled to any relief.

RESPONSE TO PROCEDURAL HI STORY

The “Procedural History” set out on pages 3-5 of the
petition is abbreviated and argunmentative, and is denied. The
State relies upon the follow ng statenent of the case and facts,
which is taken fromthis Court’s direct appeal decision:

Guy R Ganble appeals his sentence of death for the

first-degree nurder of Hel nmut Kuehl . We have

jurisdiction. Art. V, 8 3(b)(1), Fla. Const. We affirm

Ganbl e' s conviction and sentence.

On Decenber 10, 1991, Guy R Ganble and M chael Love

nmurdered their |andlord, Hel mnut Kuehl, by striking him

several times in the head with a claw hamer and

choking himwith a cord. (FN1) Ganble and Love al so

stole their victims car and wallet. Wthin the wall et
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was a blank check which Ganble forged and cashed in
t he amount of $8,544. After cashing the check the nen,
acconpani ed by their girlfriends, drove to M ssissipp
in the stolen car. Ganble subsequently abandoned the
group, but was later arrested.

The jury found Ganble guilty of conspiracy to commt
arnmed robbery, armed robbery, and nurder in the first
degree and recommended the death sentence by a
ten-to-two vote. The trial court found in aggravation
t hat the nmurder was col d, cal cul ated, and preneditated
and committed for pecuniary gain. Ganble's age (20)
was a statutory mitigating factor. In non-statutory
mtigation, the court gave substantial weight to
Ganbl e's abused and neglected chil dhood and severe
enotional problens; and sone weight to his drug and
al cohol use, renorseful ness and vol untary confessi ons,
and Love's |ife sentence. (FN2) The court gave little
wei ght to his status as a single parent, his famly's
testimony, and a desire for rehabilitation. Based upon
its findings, the trial court sentenced Ganble to
death. Ganble appeals this sentence and raises the
followng issues: (1) the trial court erroneously
found that the crime was cold, calculated, and
premedi t at ed; (2) hi s deat h sent ence is
di sproporti onate, excessi ve, I nappropri at e, and
i mposed upon hi mcruel and unusual punishment; (3) the
trial court erred in denying his special requested
penalty phase jury instructions; and (4) the death
penalty is unconstitutional. The State's cross-appeal
asserts that the trial court erred in prohibiting the
State from introducing in the penalty phase: (1)
victi minpact evidence; (2) Donna Yenger's testinony;
(FN3) and (3) redacted portions of Ganble's police
statenent. Issues raised in the State's cross-appea

are rendered noot by our affirmance of Ganble's death
sent ence.

(FN1.) The official cause of death was bl unt
head injury due to nultiple blows to the
head, with a neck injury as a contributing
factor.

(FN2.) Love plead guilty to conspiracy to
conmt arnmed robbery, arnmed robbery, and
first-degree nmurder. He was sentenced to



fifteen years for the conspiracy and life
for the arnmed robbery and nurder.

(FN3.) The State asserts that Donna Yenger's
proffered testinony is adm ssible penalty
phase hearsay. Yenger, Love's girlfriend,
woul d have testified that during a
conversation between Ganble, Love and
hersel f, Love stated that "Well, Guy hit the
victim over the head. He didn't go down and
so he hit himagain and he hit himagain...

[ A] pulse was still detected, at which point
Guy got a rope and then choked the man to
make sure he was dead.”

Ganbl e v. State, 659 So. 2d 242, 243-44(Fla. 1995). Ganmble filed
his initial brief on appeal fromthe denial of his Florida Rule
of Crimnal Procedure 3.850 notion at the same time as the

habeas corpus petition.

THE | NDI VI DUAL CLAI MS

| . THE “NELSON FARETTA” CLAIM IS BASED UPON
AN | NVALI D LEGAL PREM SE, AND, FOR THAT REASON, 1S
NOT A BASIS FOR RELI EF.

On pages 5-12 of the petition, Ganbl e argues that “the trial
court failed to conduct a proper Nelson/Faretta hearing” when
the issue of a potential conflict of interest on the part of
def ense counsel was addressed. The “defect” is apparently that
the trial court did not advise Ganble that he had the right to
represent himself, even though Ganbl e never expressed any desire
to exercise his right to self-representation. Instead, the nost

t hat Ganbl e asked for (and that request was sonewhat equivocal)



was the appointnent of substitute counsel based upon the
“conflict” (which the trial court found not to exist). Despite
the total absence of a request for self-representation, Ganble
now clainms that appellate counsel was ineffective for not

raising the “Faretta error” as an issue on direct appeal.

| NEFFECTI VE ASSI STANCE OF COUNSEL - THE
LEGAL STANDARD

The Strickland v. Washi ngton standard applies to clains of
i neffectiveness on the part of appellate counsel:

Clainms of ineffective assistance of appellate counsel
are cogni zabl e in a habeas petition. See Rutherford v.
Moore, 774 So. 2d 637, 643 (Fla. 2000). The standard
of review applicable to «claims of ineffective
assi stance of appellate counsel raised in a habeas
petition mrrors the Strickland v. Wshington, 466
US 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),
standard for trial counsel ineffectiveness. See Jones
v. Moore, 794 So. 2d 579, 583 (Fla. 2001). However,
claims raised in a habeas petition which petitioner
has raised in prior proceedings and which have been
previously decided on the nerits in those proceedi ngs
are procedurally barred in the habeas petition. See
Mann v. Moore, 794 So. 2d 595, 600-01 (Fla. 2001); see
al so Parker v. Dugger, 550 So. 2d 459, 460 (Fla. 1989)
("[ H] abeas corpus petitions are not to be used for
addi ti onal appeals on questions which ... were raised
on appeal or in a rule 3.850 notion ...."). Moreover
it is inproper to argue in a habeas petition a variant
to a claim previously deci ded. See Jones, 794 So. 2d
at 586 (finding procedural bar to habeas claim which
was variant to claimpreviously addressed).

Porter v. Moore, 27 Fla. L. Wekly S606 (Fla. 2002). Appellate
counsel cannot be ineffective for “failing” to raise issues that

were not properly preserved in the trial court, nor can counsel
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be ineffective for not raising neritless issues. Rutherford v.
Moore, 774 So. 2d 637 (Fla. 2000).
THE FARETTA CLAI M

Florida | aw regarding self-representation is clear: “This
Court has repeatedly held that only an unequi vocal assertion of
the right to self-representation will trigger the need for a
Faretta inquiry.” State v. Craft, 685 So. 2d 1292, 1295 (Fl a.
1996); see, Owen v. State, 773 So. 2d 510, 515 (Fla. 2000)
(Faretta is applicable only when the defendant seeks to waive
counsel and proceed unrepresented.); Trease v. State, 768 So. 2d
1050, 1053 (Fla. 2000); Brooks v. State, 762 So. 2d 879, 889
(Fla. 2000); Teffeteller v. Dugger, 734 So. 2d 1009, 1028 (Fl a.
1999) (holding that because Teffeteller never requested to
represent hinself, he was not entitled to a hearing under
Faretta, and that appellate counsel was not ineffective for not
raising the i ssue on appeal.); Howell v. State, 707 So. 2d 674,
680 (Fla. 1998) (“Because Howell never requested to represent
hi msel f, he was not entitled to an inquiry on the subject of

sel f-representation under Faretta.”). Ganbl e never asserted

the right to self-representation in any fashion, and, because

Ganbl e did nothing that would have triggered the Florida
Rul e of Crim nal Procedure 3.111(d) provisions, either.
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that is so, Faretta never cane into play. Because there was no
such request, appellate counsel cannot be faulted for not
rai sing an i ssue which had no | egal or factual basis. OF course,
t he foundation of appellate practice is the selection of issues
to be raised on appeal. Appellate counsel, who has his
credibility before this Court to consider, cannot be faulted for
not raising a Faretta claimin the absence of any support for
it. See, Teffeteller, supra; see al so, Jones v. Barnes, 463 U. S.
745 (1983); Heath v. Jones, 941 F.2d 1126 (11th Cir. 1991). This
claim has no |l egal or factual basis, and there is no basis for
relief.?

To the extent that any further discussion is necessary, the
testi mony bel ow denonstrates that there was no request for self-
representation, nor was there a conpl aint about counsel after
trial court heard testinmony concerning the “conflict” issue.?3
Because that is so, there is no basis for an appellate issue,
and appel | ate counsel cannot be faulted for not raising an i ssue

that did not exist. Teffeteller, supra.

Hardwi ck v. State, 521 So. 2d 1071 (Fla. 1988), upon which
Ganbl e relies, does not support his position, either. Hardw ck,
like the other Faretta decisions, stands for the proposition
that there nust be an unequivocal request for self-
representation before Faretta comes into play.

3The pertinent pages of the trial transcript are attached as
Appendi x A for the convenience of the Court.
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1. THE APPRENDI / RI NG CLAI M
A. On pages 12-32 of the petition, Ganble argues that he is

entitled to relief based under the United States Suprenme Court

deci sions in Apprendi v. New Jersey and Ring v. Arizona. This

claimis not available to Ganble for the follow ng reasons: this

claimwas rejected by this Court in Bottoson v. More and King
v. Moore; it is procedurally barred because it was not raised at

trial or on direct appeal; it is not retroactively available to
Ganbl e; and, because the claimlacks nmerit under the facts of
Ganbl e’ s case.

1. This Court has declined to apply Ring to
Florida s death sentencing system

I n Bottoson v. Moore, 27 Fla. L. Weekly S891 (Fla. Cct. 24,
2002) and King v. Moore, 27 Fla. L. Wekly S906(Fla. Oct. 24,
2002), this Court rejected the petitioners' clainms that Ring v.
Arizona applied to Florida and supplied a basis for relief from

their sentences of death. This Court stated:

Linroy Bottoson, a prisoner under sentence of death
and an active death warrant, petitions this Court for
a wit of habeas corpus. [footnote omtted] He seeks
relief pursuant to Ring v. Arizona, --- US ----
----, 122 S. Ct. 2428, 2443, 153 L.Ed.2d 556 (2002),
wherein the United States Suprene Court hel d
unconsti tuti onal the Arizona capital sent enci ng
statute "to the extent that it allows a sentencing
judge, sitting without a jury, to find an aggravating
circunmstance necessary for inposition of the death
penalty."



Al t hough Bottoson contends that he is entitled to
relief under Ring, we decline to so hold. The United
States Suprenme Court in February 2002 stayed
Bottoson's execution and placed the present case in
abeyance while it decided Ring. [footnote omtted]
That Court then in June 2002 issued its decision in
Ring, summarily denied Bottoson's petition for
certiorari, and lifted the stay w thout nentioning
Ring in the Bottoson order. [footnote omtted] The
Court did not direct the Florida Supreme Court to
reconsi der Bottoson in |ight of Ring.

Significantly, the United States Suprenme Court
repeatedly has reviewed and upheld Florida' s capital
sentenci ng statute over the past quarter of a century,
[footnote om tted] and al t hough Bottoson contends t hat
there now are areas of "irreconcilable conflict" in
t hat precedent, the Court in Ring did not address this
issue. In a conparable situation, the United States
Suprene Court hel d:

If a precedent of this Court has direct
application in a case, yet appears to rest
on reasons rejected in sonme other line of
deci sions, the [other courts] should follow
the case which directly controls, leaving to
this Court the prerogative of overruling its
own deci sions.

Rodri guez de Quijas v. Shearson/ Anmerican Express, 490
U S. 477, 484, 109 S.Ct. 1917, 104 L. Ed.2d 526 (1989).

Bottoson v. Moore, 27 Fla. L. Weekly S891 (Fla., Oct. 24, 2002).
The opinion in Bottoson denying relief is the law in Florida,
and i s dispositive of the claimcontained in Ganble’ s petition.

2. The Ring claimis procedurally barred because it
was not tinely raised.

Ganbl e’ s reliance on Ring to support a Sixth Amendnent cl aim



is also procedurally barred.* The issue addressed in Ring is by
no nmeans new or novel -- that claim or a variation of it, has
been known since before the United States Suprenme Court’s 1976
decision in Proffitt v. Florida, 428 U S. 242, 252 (1976)
(holding that the Constitution does not require jury
sentencing). The basis for a claimthat the sentence inposed in
this case violated Ganble’'s right to a jury trial has been
avai l abl e since Ganble was sentenced to death, but was never
asserted as a basis for relief. Ganble did not raise this claim
inatinmly manner, and it is now barred. This Court shoul d deny
relief on that basis.

There i s not hing magi cal about an Apprendi claim and there
is no justification for a departure by this Court from
application of the well-settled State procedural bar rules. The
Apprendi claimis procedurally barred under settled Florida | aw.
Failure to enforce the procedural bar can only result in
continuing uncertainty in the | aw, and, noreover, may well have
unpredi ctabl e i nfluences on cases which are pending on federal
habeas corpus review. That sort of destabilizationinthe lawis
uncal l ed for, and will undoubtedly create unnecessary del ay.

No Sixth Amendment issue exists because Ganble’'s death

‘Ganbl e does not address the procedural bar/retroactivity
issues in his petition.
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sentence rests on the “pecuniary gain” aggravator, which was
establ i shed by the guilt phase evidence.® See, Ganble v. State,
659 So. 2d at 244. That circunstance does not fall under the
Apprendi / Ring rational e, and, because that is so, Ganble has no
constitutional claimto plead® (or, in other words, no standing
to raise the claim. See, New York v. Ferber, 458 U S. 747, 768
(1982); Grant v. State, 745 So. 2d 519, 521 (Fla. 2nd DCA 1999),
gquashed in unrelated part, 770 So. 2d 655 (Fla. 2000). No Sixth
Amendnent issue exists in this case, and this Court should | eave
resolution of the issue for a case where it does exist. See

e.g., State v. d obe Communi cations Corp., 648 So. 2d 110 (Fl a.

1994) .

3. Ring is not retroactive to Ganble’s case
because it is not a “watershed” rule of |aw

No court to consider the issue has held Apprendi to be

SGanbl e di d not chall enge the applicability of the pecuniary
gain aggravator, thereby conceding its existence. Further,
Ganbl e was convicted of armed robbery in connection with this
of fense. The record does not indicate why the “during the course
of an enunerated felony” aggravator was not also applied.
Clearly, it was avail abl e.

°Li kewi se, any error would be harnl ess beyond a reasonable
doubt based upon the presence of non-Apprendi aggravators.
United States v. Cotton, 122 S.Ct. 1781 (2002) (failure to
recite amount of drugs in indictnment as required by Apprendi was
harm ess due to overwhelm ng evidence); Ring, at 2443, n.7
(remanding for a harm ess error analysis).
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retroactive,” and it is clear that Ring is “sinmply an extension
of Apprendi to the death penalty context.” Cannon v. Miullin, 297
F. 3d 989 (10th Cir. 2002), cert. and stay of execution deni ed,
123 S.Ct. 1 (2002)8 United States v. Sanders, 247 F.3d 139, 150,
151 (4th Cir. 2002) (Apprendi is not retroactive under Teague V.
Lane, 489 U. S. 288 (1989)); United States v. Sanders, 247 F.3d
139 (4th Cir. 2001); Curtis v. United States, 294 F.3d 841 (7th
Cir. 2002)(holding Apprendi is not retroactive because it “is
about nothing but procedure”); United States v. Mdss, 252 F.3d
993 (8th Cir. 2001); Jones v. Smth, 231 F.3d 1227 (9th Cir.
2000); United States v. Sanchez-Cervantes, 282 F.3d 664, 668
(9th Cir. 2002); MCoy v. United States, 266 F.3d 1245 (1l1th
Cir. 2001); Sustache-Rivera v. United States, 221 F.3d 8, 15
n.12 (1st Cir. 2000); Forbes v. United States, 262 F.3d 143, 144
(2nd Cir. 2001); In re Turner, 267 F.3d 225, 227 (3rd Cir.

2001); Inre Tatum 233 F.3d 857, 859 (5th Cir. 2000); Hi nes v.

I'n Hughes v. State, 27 Fla. L. Wekly D2169 (1st DCA, Cct.
2, 2002), the First District Court of Appeals held that Apprendi
is not retroactive, and certified that question to this Court.

8The Cannon Court hel d, post-Ring, that under Tyler v. Cain,
533 U.S. 656, 661 (2001) “‘under this provision, the Suprene
Court is the only entity that can ‘m[k]l]e a new rule
retroactive. The new rule becomes retroactive, not by the
deci sions of the | ower courts or by the conbined action of the
Suprenme Court and the |lower courts, but sinply by the action of
the Suprene Court.’”
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United States, 282 F.3d 1002 (8th Cir. 2002); United States v.
Dowdy, 2002 WL 1352467 (9th Cir., June 20, 2002); United States
v. Wseman, 297 F.3d 975 (10th Cr. 2002); U.S. v. Brown, 305
F. 3d 304 (5th Cir. 2002); Goode v. U.S., 305 F. 3d 378 (6th
Cir. 2002); US. v. Mra, 293 F. 3d (10th Cir. 2002). Since
Apprendi involves the construction of a federal constitutional
right, the question of possible retroactive application should
be governed by the federal principles. Teague v. Lane, 489 U S.
288 (1989).

The one State Suprenme Court that has addressed the
retroactivity of Apprendi has, |ikew se, determ ned that the
decision is not retroactive.® VWisler v. State, 36 P.3d 290 ( Kan.

2001) .19 The United States Suprenme Court has previously held that
a violation of the right to a jury trial is not retroactive.

DeSt ef ano v. Wbods, 392 U. S. 631, 88 S.Ct. 2093, 20 L. Ed.2d 1308

The Al abama Court of Crimnal Appeals has held that
Apprendi is not retroactive to collateral review cases. See,
Poole v. State, 2001 W 996300 (Ala. Crim App. 2001); Call oway
v. State, 2002 WL 1144647 (Ala. Crim App. 2002).

YAn Apprendi claim is not “plain error,”either. United
States v. Cotton, 122 S.Ct. 1781 (2002)(indictment’s failure to
include the quantity of drugs was an Apprendi error but did not
seriously affect fairness, integrity, or public reputation of
judicial proceedings, and thus did not rise to |level of plain
error). If an error is not plain error for direct appeal
pur poses, it is not of sufficient inportance to be retroactively
applicable to collateral proceedings.
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(1968) (refusing to apply the right toa jury trial retroactively
because there were no serious doubts about the fairness or the
reliability of the factfinding process being done by the judge
rather than the jury). If the very right to a jury trial is not
retroactively applicable, it stands reason on its head to
suggest that a wholly procedural ruling |like Ring should be
retroactive. As the Tenth Circuit pointed out in Cannon, it is
the prerogative of the United States Suprene Court to make the
retroactivity determnation -- that Court has not held
Apprendi/Ring retroactive, and has refused to review cases
declining to apply those decisions in that fashion. Cannon,
supra. Ring is nmerely a procedural ruling which falls far short
of being of “fundanmental significance.” This Court should not
reach a conclusion contrary to every other court to consider the
i ssue, and should decline to apply Apprendi/Ring retroactively.

Mor eover, the Ring decision is not retroactively applicable
under Wtt v. State, 387 So. 2d 922, 929-30 (Fla. 1980). Under
Wtt, Ring is not retroactively applicable unless it is a
deci sion of fundanental significance, which so drastically
alters the underpinnings of Ganble' s death sentence that
“obvious injustice” exists. New v. State, 807 So. 2d 52 (Fla.

2001), cert. denied, 122 S. Ct. 2626 (2002). In determ ning
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whet her this standard has been net, this Court nust consider
three factors: the purpose served by the new case; the extent of
reliance on the old law, and the effect on the adm nistrati on of
justice fromretroactive application. Ferguson v. State, 789 So.
2d 306, 311 (Fla. 2001). Application of these factors to Ring,
whi ch did not directly or indirectly address Florida |l aw, offers
no basis for consideration of Ring in this case. Bol ender v.
Dugger, 564 So. 2d 1057, 1059 (Fla. 1990) (“Maynard v.
Cartwright, 486 U S. 356, 108 S.Ct. 1853, 100 L.Ed.2d 372
(1988), and Adanson v. Ricketts, 865 F.2d 1011 (9th Cir. 1988),
had not been decided at the tine of direct appeal and are not
such changes in the law under Wtt v. State, 387 So. 2d 922
(Fla. 1980), cert. denied, 449 U S. 1067, 101 S.Ct. 796, 66
L. Ed. 2d 612 (1980), that the procedural bar should be lifted.”).
Any application of Apprendi/Ring, and the State does not concede

such, nust be prospective only in nature.

B. THE AGGRAVATORS PRESENT I N GAMBLE S CASE

ARE OUTSI DE THE SCOPE OF APPRENDI / RI NG, AND

RELI ANCE ON THOSE DECI SI ONS IS M SPLACED. FOR
THAT REASON, THOSE DECI SI ONS DO NOT AFFECT GAMBLE.

In addition to being procedurally barred, Apprendi/Ring

does not provide a basis for relief in this case because the
rule of law set out in those cases is inapplicable to the facts

of Ganble’s case. The record reveals that the pecuniary gain
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aggravator is outside the reach of the Apprendi/Ring decisions

because the presence of that aggravator is inplicit in the
jury’s verdict of guilt as to the underlying offenses. This
Court shoul d not consider the Ring i ssue beyond the four corners
of this case. 1

On direct appeal, Ganmbl e did not chall enge the applicability
of the pecuniary gain aggravator -- that concession that that
aggravat or exists is, standing al one, dispositive of this claim
To the extent that further discussion is necessary, the fact
that the nurder at issue here was conmtted for pecuniary gain
was wel | -established at the guilt phase of Ganble s trial, and
establishes Ganble's "death eligibility" beyond a reasonable
doubt .

C. ARI ZONA CAPI TAL SENTENCI NG LAW I S DI FFERENT
FROM FLORI DA’ S, AS THI' S COURT HAS HELD. > FOR THAT

UOf course, under Florida | aw, death is the maxi mumpossi bl e
sentence for the crinme of first degree nurder, and that is the
def endant’ s sentence exposure upon conviction. See Section C,
infra. The “higher than authorized by the jury” conponent of
Apprendi is not applicable to the capital sentencing process in
Fl orida, but that distinction does not affect the basic preni se
that a prior felony conviction is a fact that has al ready been
found by a jury beyond a reasonabl e doubt, and does not need to
be (and as a policy matter should not be) “re-proven.”

I'n MIls v. More, infra, this Court discussed the
operation of the Florida death sentencing statute, and expl ai ned
how our statute is unlike Arizona's. Ganble nentions MIIls only
tocriticize this Court for foll ow ng Apprendi’s adnmonition that
it is inapplicable to capital cases.
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REASON, GAMBLE |S NOT “JUST LIKE TI MOTHY RI NG.”
The Arizona statute at issue in Ring is different from

Fl orida’ s death sentencing statutes:

Based solely on the jury's verdict finding
Ring guilty of first-degree felony nurder,
the maxi num puni shnment he could have
received was life inprisonnent. See 200
Ariz., at 279, 25 P.3d, at 1151 (citing
Ariz. Rev. Stat. 8 13- 703). This was so
because, in Arizona, a "death sentence nmay

not legally be inposed ... unless at | east
one aggravating factor is found to exist
beyond a reasonable doubt."™ 200 Ariz., at

279, 25 P.3d, at 1151 (citing & 13- 703).
The question presented is whether that
aggravating factor my be found by the
judge, as Arizona |aw specifies, or whether
the Sixth Amendnent's jury trial guarantee,
[ FN3] made applicable to the States by the
Fourteenth Anmendnent, requires that the
aggravati ng factor determ nati on be
entrusted to the jury. [FN4]

FN3. "In al | crim nal
prosecutions, the accused shal
enjoy the right toa ... trial, by

an inmpartial jury ....

FN4. Ring's claim is tightly
del i neated: He contends only that
the Sixth Anmendnment required jury
findi ngs on t he aggravati ng
ci rcumst ances asserted agai nst
him No aggravating circunstance
related to past convictions in his
case; Ring therefore does not
chal | enge Al mendar ez- Torres V.
United States, 523 U. S. 224, 118
S. Ct. 12109, 140 L.Ed.2d 350
(1998), which held that the fact
of prior conviction my be found
by the judge even if it increases
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Ri ng v.

Arizona | aw,

during

t he statutory maxi num sent ence. He

makes no Sixth Anmendnent claim

wit h respect to mtigating

ci rcunst ances. See Apprendi v. New

Jersey, 530 U S. 466, 490-491, n.
16, 120 S.Ct. 2348, 147 L.Ed.2d

435 (2000) (noting "t he
distinction the Court has often
recogni zed bet ween facts in

aggravation of puni shment and
facts in mtigation" (citation
omtted)). Nor does he argue that
the Sixth Amendnent required the
jury to make t he ultimte
determ nation whether to inpose
t he death penalty. See Proffitt v.
Florida, 428 U.S. 242, 252, 96
S.Ct. 2960, 49 L.Ed.2d 913 (1976)
(plurality opinion) ("[I]t has
never |[been] suggested that jury
sent enci ng IS constitutionally
required."). He does not question
t he Ari zona Supr ene Court's
authority to rewei gh the
aggravati ng and m tigating
circunmstances after that court
struck one aggravator. See Cl enpns
V. M ssissippi, 494 U S. 738, 745,
110 S.Ct. 1441, 108 L.Ed.2d 725
(1990). Finally, Ring does not
contend that his indictnent was

constitutionally defective. See
Apprendi, 530 U. S., at 477, n. 3,
120 S.Ct. 2348 (Fourteenth
Amendnment "has not C been

construed to include the Fifth
Amendnent right to 'presentnent or
indictnment of a Grand Jury' ").

Arizona, 122 S.Ct. at 2437. [enphasis added].

t he

penalty phase proceedings, and
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the determ nation of death eligibility takes place
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determ nation that an aggravating factor exists. Florida lawis
different.

1. In Florida, death is the maxi num sentence for
capital nurder.

“[T]he legislature, and not the judiciary, determ nes
maxi mum and m ni nrum penalties for violations of the law.” State
v. Benitez, 395 So. 2d 514, 518 (Fla. 1981). This Court, |ong
bef ore Apprendi, concluded that the maxi mum sentence to which a
Florida capital defendant is subject follow ng conviction for
capital rmurder is death. See, e.g., Lightbourne v. State, 438
So. 2d 380, 385 (Fla. 1983); Sireci v. State, 399 So. 2d 964
(Fla. 1981). Apprendi led to no change of any sort, by either
the Legislature or this Court. This Court has previously
concl uded that the maxi mum sentence to which a Florida capital
defendant is subject foll ow ng conviction for capital nurder is

death. MIls v. Moore, 786 So. 2d 532, 537-8 (Fla. 2001).°%

BThis Court sunmarized the New Jersey statute at issue in
Apprendi as foll ows:

Apprendi involved a New Jersey statute that authorized
an enhanced penalty for a crinme proven to be a "hate
crime” if the judge found by a preponderance of the
evidence that the crinme was notivated by a purpose to
intimdate an individual or group because of race,
col or, gender, handicap, religion, sexual orientation
or ethnicity. The defendant in Apprendi was not
charged with a "hate crinme” in the indictnent. He pled
guilty on three counts, and the judge enhanced the

penalty on one of the counts beyond the statutory
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[ emphasi s added, footnote omtted]. This Court has consistently
followed that interpretation of Florida s capital sentencing

statute. Porter v. Moore, 27 Fla. L. Weekly S606 (Fla. June 20,

2002) (“Contrary to Porter's claims, we have repeatedly held

t hat the maxi mum penalty under the statute is death.”); Sweet v.
Moore, 822 So. 2d 1269 (Fla. 2002); Cox v. State, 819 So. 2d 705
(Fla. 2002); Hurst v. State, 819 So. 2d 689 (Fla. 2002) (“...
this Court finds no reason to revisit the MIIs decision....”);
Spencer v. State, 27 Fla. L. Weekly S323 (Fla. April 11, 2002);
Gudi nas v. State, 816 So. 2d 1095, 1111 (Fla. 2002) (“This Court
rejected the sanme issue ... in MIls v. More.”); Sireci V.
Moore, 825 So. 2d 882 (Fla. 2002); King v. More, 808 So. 2d
1237, 1246 (Fla. 2002); Brown v. Moore, 800 So. 2d 223 (Fla.

2001); Mann v. Mbore, 794 So. 2d 595, 599 (Fla. 2001); Evans v.

maxi mum in accord with the "hate crinme" enhancement
statute, after he held a hearing to determ ne the
"purpose" of the crine.

MIls v. More, 786 So.2d at 536 n. 2. [enphasis added].

“This Court’s interpretation of Florida law is consistent
with the description of Florida’ s capital sentencing schene set
out in Proffitt v. Florida, and echoed in Barclay v. Florida,
463 U. S. 939, 952 (1983) (“[I]f a defendant is found guilty of
a capital offense, a separate evidentiary hearing is held before
the trial judge and jury to determ ne his sentence.”). If the
def endant were not eligible for a death sentence, there woul d be
no second proceedi ng.
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State, 808 So.2d 92, 110 (Fla. 2002) Hertz v. State, 803 So. 2d
629, 648 (Fla. 2001); Looney v. State, 803 So. 2d 656, 675 (Fl a.

2001) . 15

2. Death eligibility in Florida is deternm ned at the
guilt stage.

In Florida, as this Court has repeatedly held, the
determ nati on of “death-eligibility” is made at the guilt phase
of a capital trial, not at the penalty phase, as is the Arizona
practice. This Court has unequivocally said what Florida s |aw
is, just as the Arizona Suprenme Court did. The difference
between the two states’ capital nurder statutes is clear, and
controls the resolution of the claim Because death is the
maxi mum penalty for first-degree nurder in Florida (and because
it is not in Arizona), Ganble s Apprendi/Ring claimcollapses
because nothing triggers the Apprendi protections in the first
pl ace. See, Barnes v. State, 794 So. 2d 590 (Fla. 2001)
(Apprendi not applicable when judicial findings did not increase
maxi num al | owabl e sentence).

Not hi ng that takes place at the penalty phase of a Florida

P“What ever criticisms Ganble may direct against the MIIs
deci si on cannot change the fundanental fact that this Court’s
expl anation of Florida's <capital sentencing statutes is
unchanged. By nerely stating that Apprendi excluded capita
cases, this Court did not ignore its responsibility in applying
what the Court believed were the applicable cases under Florida
| aw as they applied to the statute.
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capital trial increases the authorized punishment for the
of fense of capital nurder -- eligibility for death is determ ned
at the guilt phase under settled State |law, the penalty phase
proceedi ng (which notably includes the jury) is the selection
phase, which follows the eligibility determ nation, and which
does not inplicate the Apprendi/Ring issue. The state | aw i ssue
which led to the constitutional violation in Arizona s capital
sentencing statute has already been decided differently by this
Court, and that decision (in MIls and the cases relying on it)
differentiates and di stingui shes Arizona’s systemfromFlorida’s
constitutional capital sentencing statute.

Section 782.04 of the Florida Statutes defines capital
mur der
and Section 775.082 clearly and unequivocally states that the
maxi mum penalty for capital nurder is death, in clear contrast
to the Arizona statute, which does not. Arizona, unlike Florida,
does not define any offenses as “capital” in its crimnal
statutes. There is no constitutional defect with Florida's

statute. 16

¥The “eligibility for death” determination takes place at
the guilt phase of a capital trial, and that the sentence stage
is the “selection” phase. Florida's statute is analytically no
different fromthe Texas statute, which was upheld in Jurek v.
Texas, 428 U.S. 262 (1976). The Ring Court noted that the
guestion is one of “effect” -- the effect of Florida’s statute
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3. Ring has no inpact in Florida, and the decisions
uphol ding the constitutionality of Florida | aw
remai n undi st urbed.

Ring left intact all prior opinions upholding the
constitutionality of Florida s death penalty scheme, including
Proffitt, supra, Spaziano v. Florida, 468 U S. 447 (1984),
Hldwn v. Florida, 490 U S. 638 (1989), Barclay v. Fl ori da,
463 U.S. 939 (1983), and Dobbert v. Florida, 432 U S. 282
(1977). As this Court has recognized, “[t]he Suprene Court has
specifically directed | ower courts to ‘leav[e] to this Court the
prerogative of overruling its own decisions.’” Agostini V.
Felton, 521 U S. 203, 237, 117 S.Ct. 1997, 138 L.Ed.2d 391
(1997) (quoting Rodriguez de Quijas Vv. Shearson/ Anmerican
Express, Inc., 490 U. S. 477, 484, 109 S.Ct. 1917, 104 L.Ed.2d
526 (1989)).” MIls v. More, 786 So. 2d 532, 537(Fla. 2001).?%

The United States Suprene Court did not disturb its prior
deci si ons upholding the constitutionality of Florida s capital

sentenci ng process, and that result is dispositive of Ganble’s

is full conpliance with the Sixth and Ei ghth Amendnents.

"To rule in Ganble’s favor, this Court would have to
overrule the five cases cited above, as well as Clenons, infra,
Cabana v. Bullock, infra, Blystone v. California, 494 U S. 299,
306-7 (1990), Harris v. Alabama, infra, and Gardner v. Florida,
430 U. S. 349 (1977).
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clains.'® The Court had every opportunity to directly address

Apprendi/Ring in the context of Florida s capital sentencing
scheme, and expressly declined to do so. Cf. Hodges v. Florida,

506 U.S. 803 (1992), wherein the United States Supreme Court
vacated this Court’s opinion for further consideration in |ight
of Espinosa v. Florida, 505 U S. 1079 (1992). This Court has

already correctly decided the issue, and should not disturb
t hose deci si ons.

On June 28, 2002, the Court remanded four cases in |ight of
Ring: Harrod v. Arizona, 122 S.Ct. 2653 (2002); Pandeli .
Arizona, 122 S. Ct. 2654 (2002); Sansing v. Arizona, 122 S.Ct.
2654 (2002); and Allen v. United States, 122 S.Ct. 2653 (2002).
None of those remands is surprising given that three are Arizona
cases and the other is a Federal Court of Appeal s decision based

on Walton v. Arizona. However, the Court denied certiorari in
seven cases raising the “Ring” issue: Gary Leon Brown v.
Al abama, 122 S. Ct. 2675 (2002); Mann v. Florida, 122 S.Ct. 2669;
King v. Florida, 122 S.Ct. 2670 (2002); Bottoson v. Florida, 122

S.Ct. 2670 (2002); Card v. Florida, 122 S.Ct. 2673 (2002); Hertz

18 Ganbl e’ s petition goes to great |lengths to convince this
Court that the United States Suprenme Court’s recent denial of
certiorari review on this issue, after Ring was released, is
nmeani ngl ess. Recogni zing that the denial of certiorari has no
precedential value, it is clear under the circunstances of this
case that Ganble’'s Sixth Amendnent claimis wi thout nerit.

24



v. Florida, 122 S.Ct. 2673 (2002) and Looney v. Florida, 122
S.Ct. 2678 (2002).% Ooviously, if the Court had intended to
apply Ring to Florida capital sentencing, it had every
opportunity to do so. The fact that it did not speaks for
itself. By virtue of the denial of the petition for wit of
certiorari, Bottoson's case is final for all purposes. See

e.g., Teague v. Lane, 489 U. S. 288 (1989). Further, and of even
greater significance, the United States Suprenme Court denied a
stay of execution in an Okl ahoma case which presented an issue
predi cated on Ring on July 23, 2002. See, Cannon v. Okl ahoma,
123 S.Ct. 1 (2002). This Court should not accept Ganble’s
attempt to disrupt the orderly admnistration of capital
puni shment in Florida by undertaking to “review' the decisions
of the United States Suprene Court. Ganble is entitled to no
relief.

D. RI NG DOES NOT REQUI RE JURY SENTENCI NG, AND THI S
COURT SHOULD NOT ACCEPT GAMBLE' S | NVI TATION TO
EXTEND RI NG

To the extent that Ganble argues that Ring requires jury

sentencing, that argunment is incorrect. That is an Eighth

¥Card, Hertz, and Looney were petitions for wits of
certiorari follow ng affirmance on direct appeal. The Ri ng i ssue
was preserved to the extent that the state argued for a
procedural bar, and this Court addressed the nerits of the
cl ai ms.
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Amendnment argunent, not a Sixth Amendnent one, which confuses
the additional procedures the Florida |legislature provided to
avoid arbitrary jury sentencing (which is the Ei ghth Amendment
conponent)with the death-eligibility determ nation, whichis the
Si xth Amendnent conponent, and which 1is the focus of

Apprendi /Ring.?° I n uphol di ng the constitutionality of Florida’s
death sentencing schene, the United States Suprenme Court said:

In light of +the facts that the Sixth
Amendnent does not require jury sentencing,
that the demands of fairness and reliability
in capital cases do not require it, and that
neither the nature of, nor the purpose
behind, the death penalty requires jury
sentenci ng, we cannot conclude that placing
responsibility on the trial judge to inpose
the sentence in a capital case is
unconsti tutional .

Spaziano v. Florida, 468 U. S. 447, 464 (1984). Apprendi/Ring did
not affect that pronouncenent because it does not involve the
jury’s role in inposing sentence -- it only requires that the

jury find the defendant death-eligible.

1. The death-eligibility determnation is mde
at the guilt phase of a capital trial.

Florida law (as this Court has clearly held) places the

2The Judge’'s sentencing order does not inplicate the 6th
Amendment. That is an 8th Amendnent matter, which is viewed
t hrough the I ens of this Court’s decisions in Canmpbell v. State,
571 So. 2d 415, 419-20 (Fla. 1990) and Ni bert v. State, 574 So.
2d 1059, 1061 (Fla. 1990).
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death-eligibility determ nation at the guilt phase of a capital
trial, and, in so doing, necessarily satisfies the Ring “death
eligibility” conponent. Even in the wake of Ring, the jury only
has to nake the determ nation of death eligibility, and then the
judge may nmake the remai ning findings. Ring speaks only to the
finding of death eligibility; not aggravators, mtigators, or
t he wei ghing of them Ring, supra, (“Wat today’s decision says
is that the jury nust find the existence of the fact that an
aggravating factor existed.”)? (Scalia, J., concurring).
Constitutionally, to be eligible for the death penalty, all the
sentencer nust find is one “narrower,” i.e., one aggravator, at
either the guilt or penalty phase.?® Tuilaepa v. California, 512
U.S. 967, 972 (1994) (observing "[t]o render a defendant eligible

for the death penalty in a hom ci de case, we have i ndi cated t hat

“MWhen this statenment by Justice Scalia is read in the
context of Arizona’s capital sentencing |aw, “aggravating
factor” neans the same thing as “death-eligibility factor”,
because Arizona makes the “eligibility for death” determ nati on,
as well as the selection determ nation, at the penalty phase.
Florida |aw does not function in that fashion, and that
f undanment al structural difference between the statutes
hi ghlights the difficulty inherent in conparing them

2The United St ates Suprene Court has repeat edly acknow edged
that there is no single, constitutional, schene that a state
must enploy in inplenmenting the death penalty. Lowenfield v.
Phel ps, 484 U.S. 231, 244 (1988); Spaziano v. Florida, 468 U.S.
447, 464 (1984)(“The Ei ghth Amendnent is not violated every tinme
a State reaches a conclusion different froma mjority of its
sisters over how best to administer its crimnal laws.”).
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the trier of fact nust convict the defendant of nurder and find
one 'aggravating circunstance' (or its equivalent) at either the
guilt or penalty phase.").? See al so, Zant v. Stephens, 462 U. S.
862, 874-78 (1983). Once the jury has made the death-eligibility
determ nation at the guilt phase, the constitution is satisfied,
and the judge may do the rest.

2. Floridalawis different fromArizona's -- why
Ganbl e is not “Just like Tinothy Ring.”

Ring did not elimnate the trial judge fromthe sentencing
equation or in any fashion inply that Florida should do so. This
di stinction denonstrates the difference between what Ring held
and what Ganble would have this Court read into that decision.
The United States Suprene Court concluded that, under Arizona
law (as explained by the Arizona Suprene Court), additional
findi ngs, which are nmade by a judge al one, are required i n order
for the defendant to be eligible for the death penalty. Under
that capital sentencing statute, the “statutory maximuni for
practical purposes is life until such tinme as a judge has found
an aggravating circunstance to be present. In other words, the

Arizona jury played no role in “narrowing” the class of

BCalifornia lawplaces the eligibility deternination at the
guilt phase by requiring that the jury find one or npre
statutorily defined special circunstances. Tuil aepa, supra, at
969; People v. COchoa, 26 Cal. 4th 398, 453-54, 28 P.3d 78 110

Cal. Rptr. 2d 324 (2001) (rejecting Apprendi-claim.
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def endants eligible for the death penalty upon conviction of
first degree nurder. This conclusion is consistent with the
Arizona Supreme Court’s description of Arizona |aw, which
recogni zed the statutory maximum sentence permtted by the
jury’s conviction alone to belife. Ring v. State, 25 P.3d 1139,
1150 (Ariz. 2001)%. Florida lawis not like Arizona's. MIlIls v.
State, 786 So. 2d 532 (Fla. 2001).

The distinction between a “sentencing factor” (i.e.:
“selection factor,” under Florida's statutory schene) and an
el ement is sharply made in Apprendi, where the Court stated:
“One need only ook to the kind, degree, or range of punishnment
to which the prosecution is entitled for a given set of facts.
Each fact necessary for that entitlenment is an elenent.”
Apprendi v. New Jersey, 120 S.Ct. at 2369. [enphasis added]. A
Fl ori da defendant is eligible for a death sentence on conviction
for capital nurder, and a death sentence, under Florida's

schenme, is not a “sentence enhancenent,” nor is it an “el enment”

This Arizona statute is the one that the United States
Suprenme Court msinterpreted in Walton. Ring, supra. Because the
United States Suprene Court’s description of Arizona |aw was
incorrect in Walton and Apprendi, Ganble’ s efforts to argue that
Florida law is “like the Arizona statute in Walton” are, at
best, disingenuous because the Court was m staken about the
operation of Arizona |aw. Any conparison of the Walton statute
to Florida is therefore based upon an incorrect premse, as is
the claimthat Hldwn falls with Walton.
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of the underlying offense. Al nendarez-Torres v. Unite

523 U. S.

(1986) .

d States,

224 (1998); MMIllan v. Pennsylvania, 477 US. 79

In discussing Florida's sentencing scheme, t

St ates Suprene Court stated:

Nothing in our opinion in MMIllan v.
Pennsyl vania, 477 U. S. 79, 106 S.Ct. 2411,
91 L. Ed.2d 67 (1986), suggests otherw se. W
uphel d a Pennsylvania statute that required
the sentencing judge to inpose a nmandatory
m ni mum sentence if the judge found by a
preponderance of the -evidence that the
def endant visibly possessed a firearm W
noted that the finding under Pennsylvania
law "neither alters the nmaxi mum penalty for
the crime commtted nor creates a separate
offense calling for a separate penalty; it
operates solely to |limt the sentencing
court's discretion in selecting a penalty
within the range already available to it."
ld., at 87-88, 106 S.Ct., at 2417-2418. Thus
we concluded that the requirenent that the
findi ngs be nade by a judge rather than the
jury did not violate the Sixth Amendnent
because "there is no Sixth Amendnent right
to jury sentencing, even where the sentence
turns on specific findings of fact." Id., at
93, 106 S.Ct., at 2420. Like the visible
possession of a firearm in MMIIlan, the
exi stence of an aggravating factor here is
not an el ement of the offense but instead is
"a sentencing factor that comes into play
only after the defendant has been found

guilty." Id., at 86, 106 S.Ct., at 2417
Accordingly, the Sixth Amendnment does not
require t hat t he specific findi ngs

aut horizing the inposition of the sentence
of death be made by the jury.

Hldwmn v. Florida, 490 U S. 638, 640-41 (1989).
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added] . ?®
As Justice Scalia's concurrence enphasizes, Ring is not about
jury sentencing at all:

VWhat today’s decision says is that the jury
must find the existence of the fact that an
aggravating factor existed. Those States
t hat leave the ultimate life-or-death
decision to the judge may continue to do so
-- by requiring a prior jury finding of
aggravating factor in the sentencing phase
or, more sinply, by placing the aggravating-
factor determ nation (where it logically
bel ongs anyway) in the guilt phase.”?®

Ri ng, supra. Florida s capital sentencing scheme conports wth

t hose constitutional requirenents.

3. Florida provides additional Eighth Arendment
protection at the selection (or sentencing) phase
t hrough the jury’ s channel ed discretion in arriving
at a recommended sentence.

The Florida capital sentencing statue provides for the

Al abama’ s capital sentencing schenme is very simlar to
Florida’s. The United States Supreme Court has upheld that
system
“The Constitution permts the trial judge, acting alone, to
i npose a capital sentence. It is thus not offended when a State
further requires the sentencing judge to consider a jury's
recommendation and trusts the judge to give it the proper
wei ght.” Harris v. Alabama, 513 U S. 504, 515 (1995). Like
Fl ori da, Al abama |l aw pl aces t he eligibility-for-death
determ nation at the guilt phase. 8 13A-5-40, Ala. Stat. The
Al abama Suprene Court has expressly rejected the claimthat Ring
invalidated that State’ s capital sentnecing schenme. Waldrop v.

State, 2002 W.31630710 (Ala., Nov. 22, 2002).

®In context, “aggravating factor,” as used by Justice
Scalia, neans “death eligibility factor.”
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jury’s participation:

(1) Separate proceedings on issue of

penalty.-- Upon conviction or adjudication
of guilt of a defendant of a capital felony,
t he court shal | conduct a separate

sentencing proceeding to detern ne whether
t he defendant should be sentenced to death
or life inprisonnent as authorized by §
775.082. The proceeding shall be conducted
by the trial judge before the trial jury as
soon as practi cabl e. I f, t hr ough
i mpossibility or inability, the trial jury
is unable to reconvene for a hearing on the
issue of penalty, having determ ned the
guilt of the accused, the trial judge my
summon a special juror or jurors as provided
in chapter 913 to determ ne the issue of the
i nposition of the penalty. If the trial
jury has been waived, or if the defendant
pl eaded guilty, the sentencing proceeding
shall be conducted before a jury inpaneled
for that purpose, unless waived by the
def endant .

(2) Advisory sentence by the jury.--
After hearing all the evidence, the jury
shall deliberate and render an advisory
sentence to the court, based upon the
follow ng matters:

(a) \Whether sufficient aggravating
ci rcumnmst ances exi st as enuner at ed I n
subsection (5);

(b) Vet her sufficient mtigating
circunstances exist which outweigh the
aggravating circunstances found to exist;
and

(c) Based on these considerations,

whet her t he defendant shoul d be sentenced to
life inprisonment or death.
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8§ 921.141, Florida Statutes.?’

Thi s

participation in narrowi ng the class of

be sentenced to death wunder both the Sixth and

statute secures and preserves significant

jury

I ndividuals eligible to

Ei ght h

Amendnments. I n Spaziano, supra, the United States Suprenme Court

st at ed:

As the Court several tinmes has made cl ear,
we are unwilling to say that there is any
one right way for a State to set up its
capital sentencing schene. See Pulley v.
Harris, 465 US. 37, 104 S.Cc. 871, 79
L.Ed.2d 29 (1984); Zant v. Stephens, 462
UsS., at 884, 103 S.Ct., at 2747, Gegg V.
Georgia, 428 U.S., at 195, 96 S.Ct., at 2935
(j oi nt opi ni on). The Court twice has
concluded that Florida has struck a
reasonabl e bal ance between sensitivity to
the individual and his circunstances and
ensuring that the penalty is not inposed
arbitrarily or discrimnatorily. Barclay v.
Florida, 463 U S. 939, 103 S.C. 3418, 77
L.Ed.2d 1134 (1983); Proffitt v. Florida,
428 U.S. 242, 252, 96 S.Ct. 2960, 2966, 49
L.Ed.2d 913 (1976) (j oint opi nion of
Stewart, POWELL, and STEVENS, JJ.). W are
not per suaded t hat pl aci ng t he
responsibility on a trial judge to inpose
the sentence in a capital <case is so
fundamentally at odds wth contenporary
standards of fairness and decency that
Fl orida nust be required to alter its schene
and give final authority to the jury to make

27 By

exi stence of one or

the terns of the statute, the jury nust

find

t he

nore aggravators before reaching the sub-

section C recommendation stage. In other words, the penalty
phase jury nmust conduct the sub-section A and B anal ysis before
sub-section C cones into play.
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the |life-or-death decision.

Spaziano v. Florida, 468 U S. at 464-5. The Court Ilater

enphasi zed that the jury’'s role is so vital to the sentencing

process that the jury is a “co-sentencer” in Florida. Espinosa
v. Florida, 505 U. S. 1079 (1992). However, the Espinosa Court
did not retreat fromthe prem se of Spazi ano:

We have often recognized that there are nany
constitutionally perm ssible ways in which
States mmy choose to allocate capita
sentencing authority. See id., at 389, 105
S.Ct., at 2736; Spaziano v. Florida, 468
U S. 447, 464, 104 S.Ct. 3154, 3164, 82
L. Ed.2d 340 (1984). Today's decision in no
way signals a retreat fromthat position. W
merely hold that, if a weighing State
deci des to pl ace capi t al sent enci ng
authority in two actors rather than one,
nei ther actor nmust be permtted to weigh
inval id aggravating circunstances.

Espi nosa v. Florida, 505 U S. at 1082. [enphasis added].?®

4. The sentence stage (or selection stage) jury
need not be unanimous in the recommended sentence.

To the extent that Ganble clains a death sentence requires

juror unanimty, or the charging of the aggravating factors in

#lt is ironic that the “co-sentencer” jury, which was
enbraced by so many post-Espinosa defendants, has apparently
“ceased” to exist in the brief time that has passed since Ring
was decided. If Espinosa is right, that the jury is a “co-
sentencer,” then Apprendi and Ring cannot apply to Florida based
upon the United States Supreme Court’s analysis of Florida | aw
When that analysis is coupled with the MIIls analysis by this
Court, the inapplicability of Apprendi and Ring in Florida is
est abl i shed beyond doubt.
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the Indictnment, or special jury verdicts, Ring provides no
support for his clains.?® These issues are expressly not
addressed in Ring, and in the absence of any United States
Suprenme Court ruling to the contrary, there is no need to
reconsider this Court’s well established rejection of these
claims. Sweet v. State, 822 So. 2d 1269 (Fla., 2002) (noting
that prior decisions on these issues need not be revisited
“unl ess and until” the United States Supreme Court recedes from
Proffitt v. Florida, 428 U.S. 242 (1976)); Cox v. State, 819 So.
2s 705, 724 at n. 17 (Fla., 2002) (sane).

Ganbl e’ s argunment that a unanimous jury recomrendation is
constitutionally required has been repeatedly rejected by this
Court .3 See, e.g., Looney v. State, 803 So. 2d 656, 674 (Fla
2001), cert. denied, Looney v. Florida, 122 S.Ct. 2678 (2002).
Florida s death sentencing statute, 8 921.141(3), provides:

Findings in support of sentence  of deat h. - -
Notw t hst andi ng the recommendation of a majority of

XGanbl e reads nore findings into Ring than exist. Florida s
capital sentencing statute has not been disturbed, and there is

no decision fromany court that conpels additional scrutiny of
it.

%The wei ghi ng process that nust be perfornmed by the jury is
based upon whether mtigation outweighs the aggravati on proven
beyond a reasonabl e doubt. In cases |ike Ganble’s, where it can
be inferred fromthe jury's verdict (in the case of underlying
enunerated felonies), the “first” step in the determ nati on of
whet her an aggravator exists is renoved.
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the jury, the court, after weighing the aggravating
and mtigating circunstances, shall enter a sentence
of life inprisonnment or death .

See, Way v. State, 760 So. 2d 903, 924 (Fla. 2000)(Pariente, J.,

concurring)(noting that it is a statute that allows the jury to
recommend the inposition of the death penalty based on a non-

unani nous vote). This Court, prior to Apprendi, has consistently

held that a jury my recomend a death sentence on sinple

maj ority vote, Thonpson v. State, 648 So. 2d 692, 698 (Fla.
1994) (hol ding that it is constitutional for a jury to recomend
deat h based on a sinple majority and reaffirm ng Brown v. State,

565 So. 2d 304, 308 (Fla. 1990)); Alvord v. State, 322 So. 2d

533 (Fla. 1975)(holding jury's advisory recommendati on as the
sentence in a capital case need not be unaninmus). And, after

Apprendi, this Court has consistently rejected clainms that
Apprendi requires a unaninobus jury sentencing recomrendati on.
Card v. State, 803 So. 2d 613, 628 & n. 13 (Fla. 2001)(rejecting
an argunent that Apprendi requires a unaninous jury verdict
because “this Court consistently had held that a capital jury
may reconmmend a death sentence by a bare mpjority vote.”); Hertz
v. State, 803 So. 2d 629, 648 (Fla. 2001)(rejecting claimthat,
in light of Apprendi, the trial court erred in denying a notion

to require unanimty in the jury's sentencing recomendation);
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Brown v. Mbore, 800 So.2d 223 (Fla. 2001)(rejecting claimthat
aggravating circunmstances are required to be found by unani nous
jury verdict).

Further, the United States Supreme Court has held that a
finding of guilt does not need to be unani nous. 3 Cf. Johnson v.
Loui siana, 406 U S. 356, 92 S.C. 1620, 32 L.Ed.2d 152

(1972) (hol ding a conviction based on plurality of nine out of
twelve jurors did not deprive defendant of due process and did
not deny equal protection); Apodaca v. Oregon, 406 U.S. 404, 92
S.Ct. 1628, 32 L.Ed.2d 184 (1972)(holding a conviction by |ess
t han unani nous jury does not violate right to trial by jury and
explaining that the Sixth Amendnent’s inplicit guarantee of a
unani nous jury verdict is not applicable to the states)?3. Nor do
jurors have to agree on the particul ar aggravators just as they
are not required to agree on the particular theory of liability,

Schad v. Arizona, 501 U S. 624, 631, 111 S.Ct. 2491, 2497, 115

3See al so, People v. Fairbank, 16 Cal.4th 1223, 1255, 947

P.2d 1321, 69 Cal. Rptr.2d 784 (1997) (unanimty not required as
exi stence  of aggravators, wei ght given to them or
appropri ateness of a sentence of death).

#The Court did not set a standard “that a crininal verdict
must be supported by at |east a ‘substantial mpjority’ of the
jurors.” Rather, it stated that with both a unaninous jury and
with a nonunaninmous jury “the interest of the defendant in
havi ng t he judgnent of his peers interposed between hinself and
the officers of the State who prosecute and judge himis equally
wel | served.” Apodaca v. Oregon, 92 S.Ct. 1628, 1633 (1972).
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L. Ed. 2d 555 (1991)(plurality opinion)(holding that due process
does not require jurors to unaninmously agree on alternative
theories of crimnal liability but declining to address whet her
the constitution requires a unaninmous jury verdict as to guilt
in state capital cases) and; has specifically rejected any
requirenment that mtigating circunstances have to be found
unani nously. McKoy V. Nort h Carol i na, 494 U. S. 433
(1990)(allowing a jury to consider only those mtigating
circunst ances found unaninously inpermssibly limted jurors’
consideration of mtigating evidence in violation of the Eighth
Amendnment); MIIls v. Maryland, 486 U S. 367 (1988)(stating that
it would be the “height of arbitrariness” to require jury
unanimty in finding mtigating circunstances).

VWhen the hyperbole of Ganble's argunent is stripped away,
Ring affirms the distinction between “sentencing factors” and
“elements” of an offense which has |ong been recogni zed. See
Ring at *14; Harris v. United States, 122 S.Ct. 2406 (2002). To
the extent that Ganble clains that Ring requires that the
aggravating circunstances be charged in the indictnment and
presented to a grand jury, that argunent is based upon an
inval id conpari son of Federal cases, which have wholly different

pr ocedur al requirements, to Florida's capital sent enci ng
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schene. 3 For exanple, in United States v. Allen, 247 F.3d 741,
764 (8th Cir. 2001), the Court of Appeals based its decision
that the statutory aggravating factors under the Federal Death
Penalty Act do not have to be contained in the indictnment
exclusively on Walton v. Arizona, which, of course, Ring
overruled in significant part. It is hardly surprising that the
United States Suprenme Court remanded Allen for reconsideration
in light of Ring.

The fact that two jurors did not recommend that Ganble be
sentenced to death does not nean, contrary to Ganble’s
interpretation, that those jurors found that no aggravators
existed. The jury' s vote reflects its considered wei ghing of the
aggravating and mtigating circunstances, not whether any
particular juror rejected some or all of the aggravating
circunmst ances. Based upon the plain | anguage of the statute, the
only conclusion that can be drawn from the jury’s sentencing

vote is that two jurors thought that |ife was a nore appropriate

B course, the Fifth Anmendnent’s grand jury cl ause has not
been extended to the States under the Fourteenth Amendnent. Ring
v. Arizona, supra, at n.4, citing, Apprendi v. New Jersey, 530
U S 466, 477 n.3 (2000); Hurtado v. California, 110 U. S. 516
(1884) (holding that, in capital cases, the States are not
required to obtain a grand jury indictnent). This distinction,
standing alone, is dispositive of the indictnment claim
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sentence than death. 3

Any Florida death sentence which was inposed follow ng a
jury recomrendation of death necessarily satisfies the Sixth
Amendnent as construed in Ring -- in such a case, the jury
necessarily (and by definition) found beyond a reasonabl e doubt
that at | east one aggravating factor existed. Rogers v. State,
783 So. 2d 980, 992-3 (Fla. 2001) (stating that aggravator nust
be proven beyond a reasonabl e doubt, citing Geralds v. State
601 So. 2d 1157, 1163 (Fla. 1992)); see also, Archer v. State,
673 So. 2d 17, 20-21 (Fla. 1996). Since the finding of an
aggravating factor authorizes the inposition of a death sentence
under any interpretation of Ring, and since Ganble' s penalty
phase jury recommended that the death penalty was justified by

a vote of 10-23% after weighing the aggravating and mtigating

*The npost that can be said for the two votes agai nst a death
sentence are that they amount to what can be called a “jury
pardon” based upon the mitigation to the effect that Ganbl e was
a “good guy.” Dougan v. State, 595 So. 2d 1, 4 (Fla. 1992).

®To the extent that this Court has fashioned, in the past,
percei ved, necessary, additional procedures (such as Spencer
hearings, the preference for individualized voir dire, the
Tedder st andard, the Canpbel |/ Nei bert sentencing order
requirenents, and limtations on aggravators) not found in the
capital statute, recent discussions calling for special jury
forms or clarification as to the capital jury instructions are
issues that may arise, at some point, in an appropriate case.
However, neither Ring nor Apprendi require such additional
nodi fi cations.
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factors under the statute, the requirenent that a jury determ ne
the conviction to have been a capital offense has been fulfilled
twice -- at the guilt phase (as Ring requires under the Sixth
Amendnent), and at the sentence stage (under the 8" Anmendnent
wei ghi ng process upheld in Proffitt, and reaffirmed in the cases
following it). There is no constitutional error.

Ring’s Sixth Amendnment jurisprudence is satisfied by the
conviction in Florida and by the Florida Suprene Court’s
pronouncenent that death is the maxi mnumsent ence avai |l abl e under
Florida | aw for the offense of capital nurder. These matters do
not change the Ei ghth Amendnment requirenment of channeling of the
jury’s discretion, which is done, and nust still be done under
Florida law, at the penalty phase of a capital trial. Ganble’s
di scussi on of the weighing of aggravators and mtigators is an
Ei ght h Amendnent issue, not a Sixth Anmendnent one, and is a
matter of Florida, not federal, |aw. % Florida |l aw over-neets the
requi rements of the Eighth Anendment, and satisfies the Sixth

Amendment, as well. This case presents the ultimate irony

BWhile Florida law limts the consideration of aggravation
to the aggravators set out in the Florida Statutes, Federal |aw
does not. There is no constitutional requirenment that only
statutorily-specified matters can be consi dered as “aggravators”
for a death sentencing scheme to be valid. See, Gegg V.
CGeorgia, 428 U.S. 153 (1976); Wainwright v. Goode, 104 S.Ct. 378
(1983); see also, 8§ 26-1101, Ga. Code.
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because, despite the fact that Florida has gone far beyond the
m ni mum requirements of the Ei ghth Amendnent, the Sixth
Amendnent i s being used as a wedge to challenge Florida s death
sentencing schenme and erode many of the Eighth Amendment
provisions included by the statute and this Court, such as
proportionality review. See Pulley v. Harris, supra.
5. The co-sentencers utilized in Florida supply
an extra layer of Eighth Amendnment protection, but
have nothing to do with the Sixth Amendnent,
which is the basis of Ring.

Ri ng does not directly or indirectly preclude a judge from
serving in the role of sentencer. There is no |anguage in Ring
whi ch suggests that, once a defendant has been convicted of a
capital offense, a judge nmay not hear evidence or nmake findings
in addition to any findings a jury my have made. And, as
Justice Scalia commented, “those States that |eave the ultimte
life-or-death decision to the judge my continue to do so.”

Ri ng, supra, (Scalia, J., concurring) (enphasis added). The fact

that Florida provides an additional | evel of judici al
consideration in the capital sentencing process does not render
Florida s capital sentencing statute unconstitutional. Ganble
unfairly criticizes state law for requiring judicial
participation in capital sentencing, but does not identify how

judicial findings after a jury recommendation can interfere with
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the right toa jury trial. Any suggestion that Ring has renoved

the judge fromthe sentencing process has no factual basis. The
judicial rolein Florida alleviates Ei ghth Anmendnent concerns as
well, and in fact provides defendants with another “bite at the
apple” in securing a life sentence, in addition to enhanci ng
appel l ate revi ew and provi di ng a reasoned basis for this Court’s
proportionality review See, Spencer v. State, 615 So. 2d 688
(Fla. 1993).

To the extent that further discussion of this claimis

necessary, the United States Suprene Court’s holding in Clenpons
V. M ssissippi is dispositive:

Any argunent that the Constitution requires that a
jury inpose the sentence of death or make the findings
prerequisite to inmposition of such a sentence has been
soundly rejected by prior decisions of this Court.
Cabana v. Bullock, 474 U.S. 376, 106 S.Ct. 689, 88
L. Ed.2d 704 (1986), held that an appellate court can
make the findings required by Ennund v. Florida, 458
U S 782, 102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982), in
the first instance and stated that "[t]he decision
whet her a particular punishnment -- even the death
penalty -- is appropriate in any given case i s not one
t hat we have ever required to be made by a jury." 474
U.S., at 385, 106 S.Ct., at 696. Spaziano v. Florida,
468 U.S. 447, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984),
rul ed that neither the Sixth Amendnment, nor the Eighth
Amendment, nor any other constitutional provision
provides a defendant with the right to have a jury
determ ne the appropriateness of a capital sentence;
neither is there a double jeopardy prohibition on a
judge's override of a jury's recomended sentence

Li kewi se, the Sixth Amendnment does not require that a
jury specify the aggravating factors that permt the
i mposition of capital punishment, Hldwn v. Florida,
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490 U. S. 638, 109 S.Ct. 2055, 104 L.Ed.2d 728 (1989),
nor does it require jury sentencing, even where the
sentence turns on specific findings of fact. McM I I an
v. Pennsylvania, 477 US. 79, 93, 106 S.Ct. 2411,
2420, 91 L.Ed.2d 67 (1986).

Cl emons v. M ssissippi, 494 U S. 738, 745-6 (1990). There is no
constitutional infirmty with Florida law, and Ganble is not
entitled to any relief. Ganble’s claimfor relief has no |egal
basi s. 3

E. FLORI DA LAW IS NOT | NCONSI STENT W TH APPRENDI .
RING IS THE APPLI CATI ON OF APPRENDI TO ARI ZONA LAW HOWEVER
ANY APPLI CATI ON OF RI NG TO FLORI DA |'S PROSPECTI VE ONLY.

In Ring, the United States Suprene Court di scussed at | ength
t he m sapprehensi on of Arizona |aw which |led to the Walton and
Apprendi decisions. Utimtely the Court concl uded:

The Arizona Supreme Court, as we earlier
recounted, see supra, at 2435-2436, found
t he Appr endi maj ority's portrayal of
Arizona's capital sentencing |aw incorrect,
and the description in Justice O CONNOR s
di ssent precisely right: “Defendant's death
sentence required the judge's factual
findings.” 200 Ariz., at 279, 25 P.3d, at
1151. Recognizing that the Arizona court's
construction of the State's own law is
authoritative, see Millaney v. W/l bur, 421
U S. 684, 691, 95 S.Ct. 1881, 44 L. Ed.2d 508
(1975), we are persuaded that Walton, in
rel evant part, cannot survive the reasoning
of Apprendi.

SFlorida’s capital sentencing scheme is replete wth
saf equards, which inure to the benefit of the defendant, and
whi ch, under any view of the State and Federal Constitutions,
nore than satisfy all requirenments.
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Ring, supra. [italics in original; enphasis added]. The true
facts are that Walton, and, in turn, Apprendi, were based upon
an error about Arizona capital sentencing. Those cases turned on
t hat opinion, which proved to be erroneous. 3 However, the
United States Supreme Court in remaining conpletely silent,
rendered the application of Apprendi/Ring, prospective only.
This Court has “expressly stat[ed] that this Court does not
intentionally overrule itself sub silentio.” Puryear v. State,
810 So. 2d 901, 905 (Fla. 2002). This Court should not presune
that the United States Suprenme Court does not follow the sane

practice. Likewise, in Florida,® upon a determ nation that

¥Had the Apprendi Court been correct in believing that
Arizona' s statute provided for a maxi num sentence of death based
upon conviction for a capital offense, Ring would have been
decided differently. The fact remains that the United States
Suprenme Court believed the Arizona statute was |ike Florida s
statute when that Court upheld it. That the Court was m staken

about Arizona |aw does not affect Florida's statute -- the
United States Suprene Court struck Arizona’'s statute upon
di scovering that that statute was not like Florida s, and did
not question the continuing validity of the Florida system
Ganble, in his eagerness to inject confusion into this
proceeding in order to capitalize on Ring, continues the
fallacious argunment that “Arizona is just |like Florida.” The

United States Supreme Court has inplicitly rejected that
argument, and it is pal pably fal se.

¥Conparison of the Florida and Arizona schenes requires
caution because they are conpletely different in operation and
in term nology. Unlike the Arizona statute, aggravating factors
in Florida are not the “functional equivalent of an el enent of
a greater offense” because a Florida defendant who has been
convicted of first degree nurder enters the penalty phase with
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potential Apprendi/Ring violations occur under the present
statute, nodifications* such as special jury forns and detail ed
capital jury instructions can only be applied prospectively. 4
The aggravating circunstances contained in Florida | aw are
not, unlike their Arizona counterparts, equal to “elenents of a
greater offense” -- Florida determ nes death eligibility at the

guilt stage, and Arizona did not. That distinction is the end of

his eligibility for a death sentence established by virtue of
the jury’'s verdict of guilt. This nmust be so, because capita
def endants often argue that the “during the course of an
enuner ated fel ony” aggravator is an “automati c” aggravator that
is established at the guilt phase. See, e.g., Francis v. State,
808 So. 2d 110 (Fla. 2001); Hudson v. State, 708 So. 2d 256, 262
(Fla. 1998); Blanco v. State, 706 So. 2d 7, 11 (Fla. 1997);
Banks v. State, 700 So. 2d 363 (Fla. 1997); MIlls v. State, 476
So. 2d 172, 178 (Fla. 1985).

““To the extent Ganble argues that the entire sentencing
structure is flawed, he is in error. This Court can and has
fashi oned workable solutions to enhancing the application of

Florida’s sentencing procedure. Any call for a wholesale
revanping by the Florida Legislature because of Ring, is
unwarranted. This Court may craft procedures and rules or
instructions that will address concepts discussed in Ring.

“Li kewi se, the fact that the Apprendi rationale has been
extended to apply to the sentenci ng phase of capital cases does
not nmean that this Court committed sone error in MIls by
follow ng the plain | anguage of Apprendi and declining to extend
it beyond the limtations set out in the opinion itself. That
does not change the analysis of Florida |law contained in M11s,
nor does it sonehow invalidate this Court’s opinion.
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the i ssue. 42

[11. THE “I NEFFECTI VENESS | N REGARD TO
THE SEVERANCE” CLAIM

On pages 33-35 of the petition, Ganble argues that his
appel l ate counsel was ineffective for not presenting the co-
def endant’s “crim nal background” and for not raising an issue
relating to trial counsel’s notion for severance of the
def endants. To the extent that Ganble’'s claimis that appellate
counsel shoul d have raised an ineffective assistance of counsel
claimwi th respect to the severance,* that claimis procedurally
barred -- it is inappropriately presented in a petition for
habeas corpus relief because it is properly brought in a Rule

3. 850 proceeding. 4

“This Court correctly followed binding precedent in MIIls
when it declined to extend Apprendi to capital cases in |ight of
the explicit |anguage of that opinion. The fact that the Ring
Court did so apply Apprendi does not nmean that this Court
msinterpreted Florida law -- those conponents of the MIIs
deci sion are independent of each other, and nothing has called
this Court’s plain statenent about the functioning of Florida
aw into question. That portion of MIls is undisturbed by
Ring, and, if for no other reason than stare decisis, should not
be reconsidered in this case.

“The clainmed “ineffectiveness” is trial counsel’s seeking
to have Ganble’'s trial several from that of his co-defendant,
and in appellate counsel’s “failure to present” facts about the
co-defendant. The first conmponent is procedurally barred, and
the second if frivol ous.

“The spurious nature of this claimis apparent on its face
-- direct appeal counsel cannot be ineffective for not raising
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I n denying relief on Ganble’s “proportionality” claim this
Court stated:

One of the non-statutory mnmitigating factors given
"some" weight was Love's sentence of life. Ganble
asserts that his jury would have also recomended a
life sentence if it had been infornmed of Love's
sent ence. Ganble proffers that this factor
si ngl ehandedly requires a sentence reduction. W
di sagree. Love's sentence was based on a guilty plea
entered after Ganble's penalty phase proceedings.
Clearly the Ganble trial judge was not required to
post pone Ganbl e's sentencing and await Love's plea and
sentence. We refuse to speculate as to what may have
occurred had the Ganble jury been made aware of the
posture of Love's case. We find no error relative to
the i ssue. W have al so reviewed the sentencing order
and find that the trial court properly considered and
wei ghed the aggravating and mtigating factors. See
Ferrell v. State, 653 So. 2d 367 (Fla. 1995). We find
Ganbl e's sentence of death proportionate in light of
our previous opinions, our review of the sentencing
order, and the instant facts.

Ganble v. State, 659 So.2d at 245. This claimhas already been
decided, at least in large part, by this Court -- for that
reason, it is procedurally barred at this point in the
proceedings. In any event, Ganble has raised this claimnerely
to preserve it rather than arguing for reversal based upon it.
See, Petition, at 33, where Ganble states that this claimis
raised merely to preserve it for possible |ater reviewin accord

with this Court’s comments in Sireci v. State, 773 So. 2d 34, 41

a claimof ineffectiveness on the part of trial counsel. That

sort of claimbelongs in a Rule 3.850 nmotion, not as a frivol ous
claimin a habeas petition.
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n.14 (Fla. 2000). Under any view of the circunstances, this
claimis unworthy of review, and deserves no attention formthis
Court.
V. THE COVPETENCY FOR EXECUTI ON CLAI M

On pages 35-38 of the petition, Ganmble argues that he “may be”
i nconpetent for execution at sonme point in time in the future,
and acknow edges that this claimis not ripe for review because
no death warrant is pending at this time. Florida |law, as Ganbl e
concedes, is clear that the issue of sanity for execution is not
properly raised until such tinme as the Governor has issued a

death warrant. Petition, at 43. Hunter v. State, 817 So. 2d 786,
799 (Fla. 2002); Brown v. Moore, 800 So. 2d 223, 224 (Fla
2001); Mann v. Mbore, 794 So. 2d 595, 600 (Fla. 2001); Hall v.
Moore, 792 So. 2d 447, 450 (Fla. 2001); see also, Fla. R Crim

P. 3.811(c). This claimis not yet ripe for review

CONCLUSI ON

Wher ef or e, based upon the foregoing argunents and
authorities, the Respondent submts that the petition for wit
of habeas corpus should be denied in all respects.

Respectfully submtted,
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