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STATEMENT REGARDI NG ORAL ARGUMENT

Oral argunment is unnecessary in this case. The issues
contained in this brief are not conplex and do not present
novel or difficult |egal issues. Mreover, sone of the issues
contained in Ganble’s brief are insufficiently devel oped, and,
as a result, Ganble has failed to carry his burden of proof.
Si nce Ganbl e obviously cannot add to the facts he has already
briefed, there is no point in expending the tinme necessary for

oral argument because nothing will be gai ned thereby.

STATEMENT OF THE CASE AND FACTS
On direct appeal from his conviction and sentence, the
Fl ori da Supreme Court summari zed the facts of Ganble’ s case in
the foll ow ng way:

On Decenber 10, 1991, Guy R Ganble and M chael Love
murdered their |andlord, Helrmut Kuehl, by striking
hi m several tines in the head with a claw hamer and
choking himwith a cord. (FNl1) Ganble and Love al so
stole their victims car and wallet. Wthin the
wal l et was a blank check which Ganble forged and
cashed in the anount of $8,544. After cashing the
check the nen, acconpanied by their girlfriends,

drove to Mssissippi in the stolen car. Ganble
subsequently abandoned the group, but was |ater
arrest ed.

The jury found Ganmble guilty of conspiracy to commt
arnmed robbery, arnmed robbery, and nmurder in the
first degree and recommended the death sentence by a
ten-to-two vot e. The trial court f ound in
aggravation that the nurder was cold, calculated,
and preneditated and commtted for pecuniary gain.
Ganbl e's age (20) was a statutory mtigating factor.
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I n non-statutory mtigation, t he court gave
substantial weight to Ganble's abused and negl ected
chil dhood and severe enotional problens; and sone
weight to his drug and al cohol use, renorseful ness
and voluntary confessions, and Love's |ife sentence.
(FN2) The court gave little weight to his status as
a single parent, his famly's testinony, and a
desire for rehabilitation. Based upon its findings,
the trial court sentenced Ganble to death. Ganble
appeals this sentence and raises the follow ng
issues: (1) the trial court erroneously found that
the crime was cold, calculated, and preneditated;
(2) hi s deat h sent ence i's di sproportionat e,
excessive, inappropriate, and inposed upon him cruel
and unusual punishnment; (3) the trial court erred in
denying his special requested penalty phase jury

i nstructions; and (4) t he deat h penal ty i's
unconstitutional. The State's cross-appeal asserts
that the trial court erred in prohibiting the State
from introducing in the penal ty phase: (1)
victiminpact evi dence; (2) Donna Yenger's
testi nony; (FN3) and (3) redacted portions of
Ganble's police statement. |Issues raised in the

State's cross-appeal are rendered nmoot by our
affirmance of Ganble's death sentence.

(FN1.) The official cause of death was
bl unt head injury due to nultiple blows to
the head, with a neck injury as a
contributing factor.

(FN2.) Love plead guilty to conspiracy to
commit arnmed robbery, arned robbery, and
first-degree nurder. He was sentenced to
fifteen years for the conspiracy and life
for the armed robbery and nurder.

(FN3.) The State asserts that Donna
Yenger's proffered testinmony is adm ssible

penalty phase hearsay. Yenger, Love's
girlfriend, would have testified that
during a conversation between Ganble, Love
and herself, Love stated that "Well, Guy

hit the victimover the head. He didn't go
down and so he hit him again and he hit him
again.... [A] pulse was still detected, at
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whi ch point Guy got a rope and then choked
the man to make sure he was dead.”

Ganble v. State, 659 So. 2d 242, 244 (Fla. 1995).
THE EVI DENTI ARY HEARI NG FACTS

Gamble filed an initial 3.850 Mdtion to Vacate on March
17, 1997. (R610-650). He filed an Amended 3.850 Modtion to
Vacat e Judgrment and Sentence with Special Request for Leave to
Amend on Septenmber 20, 1999. (R995-1038). On July 20, 2000,
Ganbl e supplemented his 3.850 Motion with clains XI and XII.
(R1147-1157). An Order granting an evidentiary hearing on
claims I-V, XI, and XIl, and denying clains VI-X was filed on
Cct ober 20, 2000, nunc pro tunc to February 10, 2000, and
August 23, 2000. (R1198-1206). An evidentiary hearing was held
before the Honorable G Richard Singletary, Circuit Court
Judge for the Fifth Judicial Circuit of Florida, in and for
Lake County, on August 23-24, 2000. (R2372-2627). An Order
denying Ganble's Mtion to Vacate was issued on January 8,
2002. Ganble filed a Notice of Appeal on January 17, 2002.
(R1270- 1332) .

Ganble's first witness was Bruce Duncan, one of Ganble's
trial attorneys. (R2383-4). In 1991, he was working at the
Public Defender's office. (R2383). Although he had done

"ancillary work"” on capital cases, and had tried "a nunber of



felony cases,” he had never sat first or second chair on a
capital case. (R2384). He was assigned to Ganble's case within
twenty-one days of his arrest. He stated that it was the
policy of the Public Defender's office at that tinme that two
attorneys were assigned to try a capital nurder case. (R2385).
After M. Nacke was also assigned to the case, he and Nacke
went to Indiana in the fall or winter of 1992 to interview and
depose Ganmble's famly and friends. In addition, t hey
interviewed Dr. Newberg, a psychologist (or counselor) that
had seen Ganble. (R2385-6, 2391, 2440). Duncan left the Public
Defender's Office in February or March 1993, approxinmtely
three nmonths prior to the start of Ganble's trial. (R2386-7).
During his representation of Ganble, he was not involved with
deci sions on what woul d be said during opening statenments nor
any decisions on trial strategy. (R2387-8). Although he was
considered to be the "lead attorney” on this case, he shared
responsibilities with Mrk Nacke "fifty-fifty" as well as
drawi ng on the experience of M chael Johnson, Chief Assistant
Publ i c Defender. Johnson advised them on how to handle certain
matters. (R2389). Upon his departure from the Public
Defender's Office, Mark Nacke took over as |ead counsel.

( R2389- 90) .



On cross exam nation, Duncan reiterated that M ke Johnson
was available to him and M ke Nacke in preparing for Ganble's
trial. (R2390). Both Duncan and Nacke, along with Investigator
M ke Lupton, "spent extensive time" traveling in [Indiana
interviewing people in order to prepare mtigating evidence
for Ganble. (R2391).

Assi stant Public Defender Mark Nacke was Ganble's next
w tness. (R2392). Prior to 1991, he worked for a law firm that
handl ed the conflict cases from the Public Defender's Office,
so he did "quite a bit of defense work" at that time. (R2393).
He did not recall the exact date when he was assigned to
Ganble's case but renmenbered Bruce Duncan handled it
initially. (R2395). He thought that he was |ead counsel after
bei ng assi gned because Duncan did not have any experience with
First Degree Mirder cases at that tine. (R2396). Prior to
Ganbl e's case, he sat second chair for one capital nurder case
but handl ed "many, many other felony, serious felony trials."!
(R2396). He stated that the defense team

talked to M. Ganble. W also had investigators

that ... talked to him ... got information from him
deposed witnesses, State's wi tnesses
pursuant to discovery ... talked to any w tnesses

The other death penalty case that M. Nacke had been
involved in was the WIliam Fredrick Happ case. That case
mstried the first time, and was tried to conpletion about a
year |ater. (R2448-9)



that M. Ganble would have given us, or tried to

track down wtnesses that may have possibly

testified.
Nacke and Duncan went to |Indiana together to talk to potenti al
mtigation wtnesses. (R2397). He stated that it was a
"standing rule" to have two attorneys on a First Degree Muirder
case because of the usual "conplexity of them and difficulty
in the amount of work" as well as the "nunber of wtnesses.”
(R2397-8). He said that this case took approximately the sane
ampunt of time to get to trial as nost First Degree Mirder

trials because " . of t he nunber of wi t nesses and

preparation for two phases, and having to go out of state to

talk to witnesses ... just getting everything done ... all the
wi tnesses deposed ... talking to witnesses ... doing second
phase investigation, getting psychologists ... just making

sure that vyou've got everything done."” (R2398-9). He and
Duncan kept Ganble apprised of different aspects of the case,
but that they did not always visit Ganble together all of the
time. (R2399-2400). Nacke testified that he recalled filing a
Motion to Suppress Statenents but Ganble decided not to
testify on his own behalf at the hearing so the notion was
wi t hdrawn. (R2401-2403, 2406). Nacke testified that Ganble,
"... basically admtted to possibly a First Degree Felony

Murder” when interviewed by the Indiana Police upon his arrest



for this case. (R2404, 2405). He did not concede guilt in his
opening statenent to the jury at Ganble's trial. (R2408). He
testified that the defense team " ... had decided as a
strategy was to try and convince the jury of Second or Third
Degree Miurder, and that's what | am trying to do in ny
opening." (R2409). Nacke stated that, "W just nade a deci sion
in our own mnds that there would be no way to have any hopes
of prevailing, thinking a total not guilty across the board

we had to ... give the jury a lesser included offense and
just hope that the jury would agree to that ... third degree
murder would possibly fit...that was our best case scenario
and our second best ... a Second Degree Murder finding by the
jury, i f not Third. " (R2416) . They discussed these
possibilities with Ganble and he told them to do whatever they
t hought was best. (R2416). Nacke said that they discussed the
facts and strategy with the office attorneys, asked for
opi ni ons, but knew "the evidence was against us." He said, "

it would have been great if the confession hadn't cone in

' m sure our whole strategy would have changed ... but it
did and we had to deal with it."” (R2418). Ganble also relied
on the defense attorneys' expertise regarding the concession
of proof of pecuniary gain as an aggravating factor in the

closing statement of the penalty phase. (R2420). Nacke stated



that Hugh Lee replaced Bruce Duncan as his co-counsel when
Duncan | eft the Public Defender's O fice. (R2422). He was not
aware that Lee was on suspension from the Bar, and, although
he could not practice as a |awer, he assisted with research,
drafted nmotions for review and interviewed w tnesses. (R2423-
4). Nacke and Lee decided that one attorney would handle the
maj ority of the guilt phase of the trial and the other would
handl e the penalty phase. (R2425). He did not feel that Lee's
suspension hurt their ability to prepare for Ganble's trial
(R2428). Ganble was evaluated by Dr. MMhon a forensic
psychol ogist in Gainesville, Fl orida. (R2439, 2440). I n
addition, the Lake County, Florida, jail psychiatrist, Dr.
Cunni ngham also interviewed Ganble and "may have prescribed
some nedication ... " (R2440).

On cross-exam nation, Nacke explained that Dr. MMahon

had prepared a report based on her exam nation of Ganble.

Nacke stated, " ... in her report, she indicted that she could
not help us, could not give any statutory mtigators ... if
she was pressed, ... she ... mght actually hurt our case in
some way." (R2441, 2442)2. In a telephone conversation, she

indicated that Ganble was a sociopath. (R2443) . Nacke

2Dr . McMahon said “something to the effect of ‘I don’t think
you want ne testifying.’” (R2422).
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testified that he consulted with M ke Johnson, Chief Assistant
Public Defender, "on a regular basis" as Johnson was "al ways
avai lable to any of the lawers in the office" and was "a very
good crimnal attorney ... one of the better ones."” (R2446
2447).3% He did not feel "over burdened" working as a single
attorney on this case while M. Lee (who was a very
experienced felony defense attorney (R2449)) was suspended,
and he stated, "I would have probably asked soneone in the
office for help if | thought that ... | couldn't handle it."
(R2452). He said it was a strategic decision to concede Second
or Third Degree Mirder due to Ganble's own statenments
regarding his involvenment. (R2454). Nacke believed that
concession was a way to retain credibility with the jury.
( R2455) . 4

Hugh Lee was Ganble's next wtness. (R2459). He is
currently the Chief Assistant Public Defender, and had
assisted M. Nacke with Ganble's case in 1993. (R2459, 2460).
He stated that while he was under suspension by the Florida

Bar, he "cane on as an investigator, to do all the background,

M. Nacke had attended the “Life Over Death” semi nar,
presented by the Public Defender’s Association, at |east once
prior to this trial. (R2450).

“The nost incrimnating statement given by Ganble was not
admtted after a defense objection. (R2456). In that statenent,
Ganble fully admtted the nmurder. (R2456).

9



the nmotions and things like that, not in the practice of |aw,
but assisting M. Nacke in the preparation of the case. And
then as an attorney throughout the defense of the case in the
actual trial." (R2460-61). He was originally assigned to
Sunt er County, Florida, but was reassigned to Lake County,
Florida, to work "solely on this case." (R2462, 2463). Three
days before the start of Ganble's trial, his suspension was
lifted and he sat second chair with M. Nacke during "all of
the preparation, at trial" and "handled nost of the penalty
phase at the trial." (R2463, 2464). He had been involved, as
counsel of record, in at least three prior capital cases.
(R2464). He and Nacke discussed the case to "brainstorm the
case" and "talk about theory," but Nacke's deci sions
controlled. (R2467).° It was decided "at the trial level" that
he would be handling the penalty phase because of "the
credibility issue of the guilt phase and penalty phase that
anot her attorney would be handling it to the jury throughout."
(R2467). Although Nacke was the only attorney that signed any
pl eadi ngs, Lee stated that he and Nacke "brainstormed wth
other attorneys"” in the office and "everyone was involved in

it." (R2468). Lee said that they argued that "there was to be

°The facts were di scussed with Ganble, and it was very clear
t hat a defense of conpl ete i nnocence was not an option. (R2466).

10



a theft as opposed to a robbery" and argued for “third degree
Fel ony Murder, or Second."” He and Nacke tried to "mnimze
what M. Ganble had done" in the hope of defeating the cold,
cal cul at ed, and prenedit at ed aggravati ng circunst ance. ®
(R2473-74). He and Nacke felt they had a chance at getting a
life recommendation for Ganble and he stated, " ... we worked
for it." (R2477).

On cross-exam nation, Lee agreed that he had tried
several hundred felony trials. He knew how inportant it was to
mai ntain credibility with the jury and had di scussed retaining
credibility with Ganble during his strategy sessions with him
He woul d not have conceded an aggravating circunstance w t hout
first discussing it with Gamble. (R2484-85).

Guy Ganble testified next. (R2487). He said that his
trial attorneys did not seek his approval regarding the trial
strategy they used for his defense. (R2487-88). He had not
approved or authorized the "type of opening statenent”
utilized by M. Nacke nor did he approve of conceding to the
pecuni ary gain aggravating factor mentioned at the close of
the penalty phase. (R2488). He said that M. Nacke "never told

me or informed me that | had a right to self-representation,

°®Def ense counsel believed that there was substanti al
mtigation, and their objective was to |limt the State to
proving only one aggravator. (R2473).
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or to bring that -- you know, to the Court's attention ... "
(R2489) .

On cross-exam nation, Ganble said that he spoke to his
attorneys on a nunber of occasions. He trusted M. Nacke "to
an extent" and relied upon his expertise as his |lawer. He
said it was possible that he had agreed with either M.
Duncan, M. Lee, or M. Nacke as to the trial strategy used,
and that they spoke to him about "wanting to argue Second
Degree” mnmurder. (R2490-91). He testified that he understood
that they wanted to argue Second Degree and that it was okay
with him He did not think that he "was going to walk free"
and had agreed to a life sentence. (R2491, 2494). He said that
he never discussed the pecuniary gain aggravating factor wth
M. Lee nor did he discuss conceding guilt. However, Ganble
under st ood they would concede that what he had done anpbunted
to Second or Third Degree Murder. (R2492). He said that he and
his attorneys "comrunicated very little between the guilt and
sentencing tine." (R2493). When asked if he mght have
forgotten a conversation between hinself and his attorney
regardi ng concession of the pecuniary gain aggravator, he
replied, "I can't say it's an inpossibility.” In addition, he

said he sonmetines has a problemw th his nenmory. (R2493).
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Dr. Russell Bauer was Ganmble's next w tness. He stated
that he is "a professor of clinical and health psychol ogy and
the Director of the Graduate Program at the University of
Florida in Gainesville."” (R2509). He stated that he is "Board
certified in clinical neuropsychol ogy, which is basically a
clinical study of individuals who have behavi oral or enotional
changes secondary to brain inpairnment.” (R2510). Upon a
request from defense counsel's office, Dr. Bauer conducted an
eval uation of Gamble on July 29, 1999, at Union Correctional
Institution. (R2513). He testified that Ganble was very

cooperative, answered all of the questions that he asked, and,

he "seemed to put forth his best effort.”™ In addition, Dr.
Bauer st at ed, " did not see any gross evidence of
neur ol ogi cal or psychol ogi cal abnormalities.” (R2516). It was
Dr. Bauer's opinion that the results from the testing

accurately reflected Ganble's neuro-psychol ogical status at
that tine. (R2517). According to the tests adm nistered by Dr.
Bauer, Gamble's full-scale 1Q was 113, i ndicating an
"intellectual ability as neasured in 1999, in the high average
to above average range." (R2517-18, R2534). Dr. Bauer
testified that Ganble had "a significant substance abuse
problem starting at the age of nine, and sonme of these

substances produced "subtle 1long-lasting neuropsychol ogical
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deficits.”" Ganble also exhibited "features of anti-social
personality disorder."” (R2525). At the time of Dr. Bauer's
exam nation of the defendant, Ganble had been on death row
approximately six years and did not show any signs of "gross
psychiatric problens.” His report indicated that Ganble was
"articul ate, appeared to be socially skilled, no signs of
serious psycho-pathology.” The report also indicated that
Ganble did not have "any obvious inpairnment in |anguage or
motor skills or nmenmory." (R2533). Ganble was able to
"effectively focus his attention on the various tasks
under rather difficult circunmstances for virtually the whole
day ... " (R2534). VWhen Dr. Bauer evaluated Ganble in 1999, it
was his understanding that he was evaluating him for "fetal
al cohol syndrome” and not to determ ne what his nental status
was in 1991. (R2547).

Mark Nacke was recalled as the State's only wtness.
(R2554) . He confirmed that there were plea negotiations
offered to Ganble. In addition, there was an Order entered on
March 17, 1992, appointing a confidential expert to evaluate
Ganble's mental status, as well as a bill submtted by Dr.

McMahon after the work had been conpl eted. (R2556-7).
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An Order denying Ganble's Mdtion to Vacate was issued on
January 8, 2002. Ganble filed a Notice of Appeal on January
17, 2002. (R1270-1332).

SUMVARY OF THE ARGUNMENT

The collateral proceeding trial court properly denied
relief on Ganble’'s claim that trial counsel was ineffective
for not anticipating subsequent changes in the law with regard
to the jury instruction given on the cold, calculated, and
premedi tated aggravating circunstance. No objection to the
jury instruction was preserved under settled Florida law. In
any event, the nmurder commtted by Ganble was cold,
cal cul ated, and preneditated under any definition of that
aggravat or.

The col |l ateral proceeding trial court correctly concl uded
that there was no error under Nixon. The court found, as fact,
that Ganble had, in fact, consented to a |limted adm ssion of
guilt in the hope of avoiding a first degree nurder
convi cti on.

The penalty phase N xon claim for relief was also
properly denied by the trial <court. N xon has not been

extended to the penalty phase, and, as the trial court found,
in the face of the jury having already returned a conviction

for robbery, it would have been “preposterous” to argue that

15



pecuni ary gain had not been proven. Counsel did no nore than
adm t the obvious, a tactic that cannot anount to
i neffectiveness of counsel.

The “inadequate preparation” <claim is insufficiently
bri efed because Ganble has not identified either deficient
performance or prejudice. Because of that deficiency, he has
failed to carry his burden of proof under Strickl and.

ARGUMENT

I . COUNSEL WAS NOT | NEFFECTI VE W TH RESPECT TO THE
COLD, CALCULATED AND PREMEDI TATED AGGRAVATOR

On pages 8-15 of his Initial Brief, Ganble argues that
the collateral proceeding trial court erroneously denied
relief on his ineffective assistance of counsel claim
regarding the cold, calculated and preneditated aggravating
circunstance.’ Specifically, Ganble argues that the coll ateral
proceeding trial court was wong when it held that “counse
cannot be ineffective for failing to predict the evolution of
case law.” Initial Brief, at 9. Ganble asserts a second error

when the trial court “seiz[ed] upon this Court’s ruling that

This claim and the facts underlying it, were decided on
direct appeal to this Court in 1995. Florida lawis well-settled
t hat counsel is not required to predict evolutionary
devel opnents in case law, and the trial court did not abuse its
di scretion in so hol ding.
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the CCP aggravator was applicable to the facts of the case.”

id., at 12.8

In denying relief on Ganble' s clainms concerning the CCP
aggravator, this Court stated:

Ganble's first issue is divided into two separate
chal l enges. The first challenge asserts that the
col d, cal cul at ed, and preneditated aggravati ng
factor i's i nappl i cabl e. We di sagr ee. Thi s
aggravating factor is properly found when

the killing was the product of cool and
calmreflection and not an act prompted by
enmotional frenzy, panic, or a fit of rage
(cold), and that the defendant had a
car ef ul plan or prearranged design to

commit nurder before the fatal incident
(cal cul at ed), and t hat t he def endant
exhi bi ted hei ght ened premeditation
(preneditated), and that the defendant had
no pretense of nor al or | egal

justification.

Jackson v. State, 648 So. 2d 85, 89 (Fla. 1994)
(citations omtted). A chronol ogical review of the
facts indicates that approximtely six days before
the nmurder Ganble told his girlfriend that he was
going to "take-out" Kuehl. The day before the nurder
he i nstructed hi s girlfriend to pack their
bel ongi ngs because they would be leaving town. He
also had her sit at a table pretending to wite a
rent receipt, whereupon he would sneak up behind her
and practice choking her with a cord. The day of the
murder Ganble picked up his final paycheck and
returned honme, where he and Love gathered noney to
use as a gqguise for rent paynent. They approached

8 course, if stare decisis and res judicata have any
meani ng, the Circuit Court did nothing for which it can be
criticized when it followed this Court’s prior decisioninthis
case.
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Kuehl, who was sitting in his garage, engaged himin
conversation, and asked for a rent receipt. Wen
Kuehl went to his apartnent to obtain the receipt,
Love searched the garage for a weapon, found a claw
hamrer, and placed it on a counter. (FN4) Wen Kuehl
returned to the garage, Ganble picked up the claw
hamer and struck Kuehl in the head with such force
t hat Kuehl fell to the floor. Ganble then got on top
of Kuehl, held him down, and instructed Love to shut
t he garage doors. After shutting the doors, Love
took the claw hammer and preceded to repeatedly
strike Kuehl in the head. After the hitting ceased,
Love wrapped a cord around Kuehl's neck and began
choking him Ganble stated that there was no reason
to choke their victimand urged that they just |eave
him Ganmble then wapped the hamer and cord in
newspaper and left them lying on the floor. After
cl eansing thenselves of their victims blood, Ganble
and Love stole Kuehl's car, picked wup their
girlfriends, went to Kentucky Fried Chicken, forged
and cashed a check on Kuehl's account, and |eft
towmn. These facts, which speak for thenselves,
conpletely support the trial court's finding of
col d, cal cul ated, and preneditated.

The second chal | enge asserts t hat the jury
recommendation of death is unreliable due to
i nadequate jury instruction on the cold, calcul ated,
and preneditated factor. The instruction stated:

The crime for which the defendant is to be

sentenced was commtted in a cold,
cal cul ated and preneditated manner w thout
any pretense of nor al or | egal

justification.

In Jackson, this Court found that the above
i nstruction suffered from a "consti tutional
infirmty" but, in so doing we stated that "[c]lains

that the instruction on the cold, calculated, and
prenmedi tated aggravator is unconstitutionally vague
are procedurally barred unless a specific objection
is mde at trial and pursued on appeal." 648 So.2d
at 90. Ganble asserts that his objection was
essentially an objection to the trial court's
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instruction on cold, calculated and preneditated. W
di sagree. The record clearly shows that Ganble's
objection was premsed on his belief that the
evidence was insufficient to prove preneditation.
Since Ganble failed to raise the objection he now
asserts, we find that this issue is procedurally
barred.
(FN4.) Before entering the garage, Ganble
and Love had discussed the need for
securing an alternate weapon in case Ganbl e
was unable to get the cord around Kuehl's
neck.
Ganble v. State, 659 So.2d at 244-45. [enphasis added].
The clainms pressed by Ganble on appeal are the functional
equi valent of the clains that this Court decided in its 1995
opinion affirm ng Ganble’'s conviction and sentence. When the
hi strionics of this claimare stripped away, the fact remains
that even if the CCP jury instruction issue had been preserved
for appellate review, Ganble would not have been entitled to
any relief under Jackson because the facts, which were found
by this Court, establish that this nurder was cold, cal cul ated
and preneditated under any definition of that aggravating
circunstance. See, Jennings v. State, 782 So. 2d 853, 862
(Fla. 2001); Monlyn v. State, 705 So. 2d 1, 5-6 (Fla. 1997);
Larzelere v. State, 676 So. 2d 395 (Fla. 1996); Reese .
State, 694 So. 2d 678, 684 (Fla. 1997); Jones v. State, 690
So. 2d 568 (Fla. 1996); Foster v. State, 654 So. 2d 112 (Fla
1995); Fennie v. State, 648 So. 2d 95 (Fla. 1994). Ganble’s
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claim has no legal basis, was not properly subject to
evidentiary devel opnent, and was correctly decided by the
Circuit Court. There is no basis for relief of any sort, and
this legally invalid claimshould be denied.

To the extent that any further discussion of this claim
is necessary, the procedure required to preserve a Jackson
chall enge to the CCP aggravating circumstance jury instruction
is well-settled, and was properly applied by this Court in
denying relief on direct appeal. See, Crunp v. State, 654 So.
2d 545, 548 (Fla. 1995) (specific objection nust be nade at
trial and pursued on appeal -- objection nust challenge the
instruction as worded or submt a limting instruction); Walls
v. State, 641 So. 2d 381, 387 (Fla. 1994) (Sane). In any
event, as the trial court held, counsel cannot be ineffective
for failing to pursue an objection based upon a change in the
| aw. Cherry v. State, 781 So.2d 1040, 1053 (Fla. 2000)
(“However, even if counsel should have objected to the wording
of the statute, there is no prejudice shown because the trial
court likely would have found the nmurder of Ms. Wayne to be
HAC under any definition.”); Rutherford v. Moore, 774 So. 2d
637, 644 (Fla. 2000) Francis v. Barton, 581 So. 2d 583, 585
(Fla. 1991) (“Slappy is nerely a refinement of Neil, not a
maj or constitutional change in the law. That Francis now has
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new counsel who thought of raising this issue does not save it
from the inposition of a procedural bar.”)® Nelns v. State,
596 So. 2d 441, 442 (Fla. 1992) (“Defense counsel cannot be
held ineffective for failing to anticipate the change in the
law.”); Stevens v. State, 552 So.2d 1082, 1085 (Fla. 1989)
(same); Darden v. State, 475 So. 2d 214, 216-17 (Fla. 1985)

(appel l ate counsel's performance not deficient for failing to
anticipate a change in the law). Ganble can show neither
deficient performance nor prejudice, and, for those reasons is
not entitled to relief.
[1. THE “NI XON/ CRONI C* CLAI M

On pages 15-18 of his brief, Ganble argues that counsel’s
limted adm ssion of guilt, which was made with the know edge
and consent of the defendant, was a denial of effective

assi stance of counsel wunder Cronic v. United States, which

The Federal Courts have resolved the issue in the sanme
f ashi on:
A counsel's pre-Batson failure to rai se a Batson-type
claim does not fall below reasonable standards of
pr of essi onal conpetence, and thus does not render
counsel ' s assi stance constitutionally ineffective. See
Poole v. United States, 832 F.2d 561 (11th Cir. 1987).
While the ability to think creatively can be a great
asset to trial lawers, |lawers rarely, if ever, are
required to be innovative to performwthin the w de
range of conduct that enconpasses the reasonably
effective representati on mandat ed by the Constituti on.
Pitts v. Cook, 923 F.2d 1568, 1574 (11th Cir. 1991).
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triggered the presunption of ineffectiveness created in Cronic
and applied in Nixon v. Singletary, 758 So. 2d 618, 623 (Fla.

2000) . 1% The issue is whether the defendant consented:

Under Cronic, a defendant need not show prejudice
prejudice is presuned. See 446 U S. at 658-60, 100
S.Ct. 1932. See also State v. Harbison, 315 N.C
175, 337 S.E.2d 504, 507 ("[When counsel to the
surprise of his client admts his client's guilt,
the harmis so likely and so apparent that the issue
of prejudice need not be addressed.”). On the other
hand, if N xon did consent to trial counsel's
strategy, then it could not be said that trial
counsel was ineffective, and Ni xon would not be
entitled to relief on this claim

We recognize that in certain unique situations,
counsel for the defense may make a tactical decision
to admt guilt during the guilt phase in an effort
to persuade the jury to spare the defendant's life
during the penalty phase. Of course, in such cases,
the dividing line between a sound defense strategy
and ineffective assistance of counsel is whether or
not the client has given his or her consent to such
a strategy. See Francis v. Spraggins, 720 F.2d 1190

%Whet her counsel was ineffective under Strickland v.
Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),
is reviewed de novo. Stephens v. State, 748 So. 2d 1028 (Fl a.
1999) (requiring de novo review of ineffective assistance of
counsel); Sims v. State, 754 So. 2d 657, 670 (Fla. 2000). Both
prongs of the Strickland test, i.e., deficient performnce and
prejudi ce, present m xed questions of |aw and fact revi ewed de
novo on appeal. Cade_v. Haley, 222 F.3d 1298, 1302 (11th Cir.
2000) (stating that, although a district court’s ultimte
conclusions as to deficient performance and prejudice are
subject to plenary review, the underlying findings of fact are
subject only to clear error review, citing Byrd v. Hasty, 142
F.3d 1395, 1396 (11th Cir. 1998); Strickland, 466 U. S. at 698,
104 S.Ct. 2052 (observing that both the performance and
prejudi ce conponents of the ineffectiveness inquiry are m xed
questions of |law and fact).
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(11th Cir. 1983); Wley v. Sowders, 647 F.2d 642

(6th Cir.1981); Jones v. State, 110 Nev. 730, 877

P.2d 1052 (1994); State v. Anaya, 134 N. H 346, 592

A .2d 1142 (1991); State v. Harbison, 315 N.C. 175

337 S.E.2d 504 (1995).
Ni xon v. Singletary, 758 So. 2d 618, 623 (Fla. 2000) (enphasis
added) . ¢

Following the evidentiary heari ng, t he col | ateral

proceeding trial court found the follow ng facts:

Havi ng considered N xon and having conpared
those facts to those presented here, this Court

di stingui shes the case at hand. In Nixon, defense
counsel admtted that the defendant was gquilty of
the charged offense - - first degree nurder. Such is

not the case here. Wiile trial counsel did admt
that the Defendant was guilt of a |esser included

offense of first degree nurder, counsel never
admtted that Defendant had commtted first degree
mur der, the offense wth which Defendant was
charged. Counsel, in fact, stated that

the evidence [would] show that [co-
defendant] ,while [victim was lying on the
ground picked up a hamer hinself and beat
[victin] to death. [Co-defendant] then went
through [victims] pockets, retrieved his
keys and wal let, briefly went through that
wal |l et and handed it to [defendant]. [ Co-
def endant ] was driving the car. [ Co-
def endant] we believe the evidence will

M'n his brief, Ganble criticizes the trial court for
“treating this case as sinply one of first degree nurder.” That
argument nekes no sense -- Ganble does not disclose that the
focus of the closing was to shift the blane to Ganble’ s co-
def endant. The coll ateral proceeding trial court, on the other
hand, did not overlook this distinction. (R1212). As the Court
found, Ganble’s counsel never adm tted that Ganbl e had comm tted
first degree murder. Id.
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show forged the check, [victinm s] check,
and the evidence wlls how that [co-
def endant] kept the car and continued on
his way after [defendant] left.

(R at 592)(enphasis added). Additionally, during
the closing Defendant's counsel advised the jury
that they "[would] concluded that M. Ganble [was]
guilty of second or third degree nurder but not
first degree nurder." (R at 1421). This limted
adm ssi on does not anount to the "conpl ete
concession of guilt” contenplated in Nixon, N xon v.
Singletary, 758 So. 2d 618, 623 (Fla. 2000) (quoting
Wley v. Sowders, 647 F.2d 642, 650 (6th Cir.
1981)), and therefore des not <create the Cronic
presunption that effective assistance was deni ed.

Even were this Court to apply N xon to the instant
facts, it could not be shown that Defendant's
counsel was ineffective. In the instant case, there
was consi derable focus at the evidentiary hearing on
the strategy utilized by the defense counsel and
whet her it was appropriate despite the neager facts
facing the attorneys. The strategy of defense
counsel was to first show the jury that there was no
premeditation on Defendant's part to rob or nurder
the victim and then urge the jury to find Defendant
guilty of only a lesser included offense of first
degree nmurder. The record is clear that trial
counsel did admt the limted guilt of Defendant.
Ni xon hol ds, however, that the key is whether or not
t he defendant agreed to such an adm ssion of quilt.
Here that preci se question was presented to
Def endant at the evidentiary hearing. On cross
exam nation, Defendant stated that he had indeed
given his consent to the strategy of admtting to
second or third nurder. (H'g Tr. at 120-121).
Def endant, hinmself, maintained no hopes of going
free and was even prepared, had the Ofice of the
State Attorney been wlling, to plea to a life
sentence. 1d.

Finding Nixon to be an inappropriate standard by

which to judge Defendant's instant claim this Court
applies Strickland where it is the duty of the court
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to "determ ne whether, in |ight of al | t he
circunstances, the identified acts or om ssions were
outside the w de range of professional conpetent
assi stance."” Strickland v. Washington, 466 U.S
668, 690 (1984). In Strickland the Supreme Court
acknow edged that it was far too easy to criticize
an attorney's performance after a verdict had been
reached. To prevent such second-guessing, the Court
made it clear that an evaluating court "nust indul ge
a strong presunption that counsel's conduct falls

within the range of professional assistance.” | d.
at 689.

Applying Strickland to the instant claim this Court
finds that defense counsel's limted adm ssion of
Defendant's guilt was strategy falling within the
accept abl e range of reasonabl e pr of essi ona
assi stance. It is clear to this Court that defense
counsel did not adopt this strategy without
carefully considering all of its options, limted as
they were. (Hr'g Tr. at 44-48). Any hopes of

preventing Defendant's nultiple confessions from
bei ng offered were dashed when Defendant refused at
the last mnute, to testify at the scheduled

suppressi on hearing. (H'g Tr. at 31-33). I n
addition to Defendant's own statenments, was other
overwhel m ng evidence against Defendant, including

detailed testinmony by Defendant's girlfriend of
Defendant's plan to "take out"” the victim a w ndow
blind cord which Defendant used in a trial run on
his girlfriend before actually strangling the victim
with it, and clothes recovered from Defendant
stained with the wvictims blood. Defense counsel
also had to deal with the loom ng possibility of a
death sentence if Defendant were convicted of first
degree. In this regard, Defense counsel recognized
t he I nportance of mai nt ai ni ng a degree of
credibility with the jury if and when the case
proceeded to the penalty phase. (Hr'g Tr. at 44-45).
In light of the evidence against Defendant and the
lack of defense options, admtting to a |esser
offense of first degree nurder was a reasonable
deci sion on the part of defense counsel.
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(R1212-14). [enphasis added]. Trial counsel clearly made a
strategic choice, after consultation with his client, to admt

the obvious and try to save his client’s |life. Under these
facts, Ganble’s consent obviates any claim for relief under

Ni xon.

This Court nost recently stated, with regard to
i neffective assi stance of counsel cl ains:

Pursuant to Strickland v. Wshington, 466 U S. 668
(1984), in order to establish a claimof ineffective
assi stance of counsel during the guilt phase, a
def endant nust prove two el enents:

First, the defendant must show that
counsel’s performance was deficient. This
requires showing that counsel nade errors
so serious that counsel was not functioning
as the “counsel” guaranteed the defendant

by the Sixth Amendnent. Second, the
def endant nust show that the deficient
performance prejudiced the defense. Thi s

requi res showi ng that counsel’s errors were
So serious as to deprive the defendant of a

fair trial, a trial whose result i's
reliable. Unl ess a defendant nmkes both
showi ngs, it cannot be said that the
conviction . . . resulted from a breakdown

in the adversary process that renders the
result unreliable.

Valle v. State, 778 So. 2d 960, 965 (Fla. 2001)
(quoting Strickland, 466 U.S. at 687). A cl ai mant
is not entitled to relief if the claim nerely
expresses di sagr eement with trial counsel ' s
strategy. (FN6)

FN6. See, Occhicone v, State, 768 So. 2d

1037 (Fla. 2000) (" Moreover, strategic
decisions do not constitute ineffective

26



assi stance of counsel i f alternative

courses have been considered and rejected

and counsel's decision was reasonabl e under

t he nornms of professional conduct.")
Marquard v. State, 2002 W. 31600017 (Fla., Nov. 21, 2002).

Because that is so, the trial court properly denied

relief. As the Circuit Court found, defense counsel had very
little to work with, and the course of action taken at trial
can be described as a tactical retreat, not the conplete
surrender portrayed by Ganble. See, Messer v. Kenp, 760 F.2d
1080, 1090 n.6 (1l1th Cir. 1986) (“There is a distinction

bet ween a statenment which constitutes a tactical retreat, and
one which amounts to a ‘surrender of the sword.’”). See also,
Cl ozza v. Murray, 913 F.2d 1092, 1099 (4th Cir. 1990). Since
this course of action was taken with the consent of the client
(with the result that it was clearly an inforned choice of
trial strategy), the Cronic standard does not cone into play.
See, Lawrence v. State, 27 Fla. L. Wekly S877, S880 (Fla

Oct. 17, 2002). Counsel made a reasonable strategic decision,
and, under controlling case |law, that decision is not subject
to being second-guessed. Ganble cannot establish that no
reasonabl e attorney would have taken this course of action

and, because that is so, he has not carried his burden under

Strickland v. Washington, 466 U. S. 668 (1984) of denobnstrating
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not only deficient performance, but also prejudice. See,
Waters v. Thomas, 46 F.3d 1506 (11th Cir. 1995).% Ganble has
shown neither of the two prongs, and is not entitled to
relief.
[11. THE PENALTY PHASE NI XON/ CRONI C CLAI M

On pages 19-22 of his brief, Ganble argues that he
received ineffective assistance of counsel at the penalty
phase of his capital trial when counsel conceded the existence
of the pecuniary gain aggravating circunstance. As with the
preceding issue, Ganble attenpts to cast this claim as a
Ni xon/ Cronic presunptive prejudice claim The collateral
proceeding trial court rejected this claim noting that Ni xon
has not been extended to apply to a penalty phase proceeding

where guilt is no longer an issue,'® and further pointing out

20f course, “[i]t is not good trial tactics to attenpt to
persuade a jury of the verity of a proposition when it is
mani festly i npossible to do so.” Alvord v. Wainwight, 725 F. 2d
1282, 1290 n.15 (11th Cir.), nodified, 731 F.2d 1486 (1984).
Ganbl e woul d have this Court hold that counsel nust try to do
exactly that, wthout recognizing the overwhel m ng evidence
agai nst Ganble, which included his own statenents. Ganble
refused to testify at the suppression hearing, thus insuring the
adm ssion of those statenments. See, R1214.

B¥Because guilt is not an issue at the penalty phase, the
anal ytical basis of N xon does not exist -- under the facts of
this case, the jury had already found the pecuniary gain
aggravator by convicting Ganble of robbery. Counsel had no
chance at all of convincing the jury that the pecuniary gain
aggravator did not exist, and to try and do otherwi se (nuch | ess
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that “it would have been preposterous for the defense attorney
to argue in the penalty phase that pecuniary gain was not
proven when only the day before, a unaninous jury had found
that the evidence proved beyond a reasonable doubt that the

def endant had conmm tted arned robbery of the victim” (R1220).

As di scussed in connection with the preceding issue, it
is not good trial tactics to attenpt to convince the jury of a
proposition that cannot be proven. Alvord, supra. Far from
being ineffective, counsel’s recognition that the pecuniary
gai n aggravator had been established (which was done with the

know edge and consent of the defendant(R1220)) was “sinmply a

to require counsel to do otherwise) is to elevate form over
subst ance.

“Whet her counsel was ineffective under Strickland v.
Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),
is reviewed de novo. Stephens v. State, 748 So. 2d 1028 (Fl a.
1999) (requiring de novo review of ineffective assistance of
counsel); Sims v. State, 754 So. 2d 657, 670 (Fla. 2000). Both
prongs of the Strickland test, i.e., deficient performnce and
prejudi ce, present m xed questions of |aw and fact revi ewed de
novo on appeal. Cade_v. Haley, 222 F.3d 1298, 1302 (11th Cir.
2000) (stating that, although a district court’s ultimte
conclusions as to deficient performance and prejudice are
subject to plenary review, the underlying findings of fact are
subject only to clear error review, citing Byrd v. Hasty, 142
F.3d 1395, 1396 (11th Cir. 1998); Strickland, 466 U. S. at 698,
104 S.Ct. 2052 (observing that both the performance and
prejudi ce conponents of the ineffectiveness inquiry are m xed
questions of |law and fact).
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sensi bl e concession to the realities of the penalty proceeding
in a capital case.”®™ Brown v. Dixon, 891 F.2d 490, 499 (4th
Cir. 1989).' |t was clearly a reasonable trial strategy to
admt the obvious, and argue that Ganble should not be
puni shed nore harshly than was his co-defendant. See R1378-
1388. Had counsel been successful, his strategy m ght well
have been regarded as brilliant -- however, the fact that he
was not successful does not establish a violation of the Sixth
Amendnent .

Ganbl e was not sentenced to death because of anything
that his trial attorneys did or did not do -- Ganble was
sentenced to death because he conmtted a cold, calculated and
premeditated nurder during the course of a robbery. Thi s
Court has already deternm ned that Ganble’'s sentence of death

is not disproportionate, and that concludes the Strickland

®Ganbl e did not testify that he did not agree to counse
conceding the pecuniary gain aggravator, as the trial court
noted. (R1283). Ganbl e has not carried his burden of proof, even
assum ng that Nixon applies to the penalty phase of a capita
trial, which is wholly different from the guilt phase of the
pr oceedi ngs.

YStated in different terns, counsel had no chance of
arguing, with any credibility at all, that the pecuniary gain
aggravator did not exist. See, Clisby v. Alabam, 26 F.3d 1054
(11th Cir. 1994); Clozza v. Murray, 913 F.2d 1092, 1100 (4th
Cir. 1990) (“To say that he had even a rempte chance of success
is sinmply to contest the inevitable.”).
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inquiry -- because the pecuniary gain aggravator was
established (and is not contested here), and because this
Court has affirnmed Ganble's death sentence against a
proportionality chall enge, Ganble cannot, as a matter of | aw,
establish the prejudice prong of Strickland. Under those
facts, there is no basis for relief.

To the extent that Ganble argues that penalty phase
counsel took positions that were inconsistent with those taken
by guilt phase counsel, it is axiomatic that Ganble did not
enter the guilt phase with a clean slate. “There is nothing
unusual about arguing inconsistent or alternative theories of

def ense,” Singleton v. Lockhart, 871 F.2d 1395, 1400 (8th Cir.
1989), and that observation applies with full force to the
facts of this case. Ganble’s attorneys made the best of a bad
situation, and should not be faulted for failing to achieve

the inpossible.! Counsel used legitimate trial strategy, and

Ganbl e cannot establish deficient performance or prejudice

YI'n the words of the Fourth Circuit, “Recalling that the
sanme jury sat during both phases of [petitioner’s] trial, we
concei ve of defense counsel as approaching the penalty phase
necessarily cognizant that the jury is not, as at the beginning
of the guilt phase, disposed in [petitioner’s] favor." Brown v.
Di xon, 891 F.2d 490, 499 (4th Cir. 1989).
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under Strickland. Because that is so, he has not carried his
burden of proof and is not entitled to any relief.?!®
V. THE “1 NADEQUATE PREPARATI ON’ CLAI M
On pages 22-25 of his brief, Ganble argues that he is
entitled to relief on ineffective assistance of counsel
grounds because his trial attorneys had little capital case
experience. Apparently, Ganble also regards this claimas per
se grounds for relief, because he has not identified what
aspect of counsels’ performance was deficient, nor has he
identified how he was prejudiced by the unknown deficiencies.
Despite the hyperbole of this claim Ganble is not entitled to
relief because he has not established (and has not even
argued) deficient performance and prejudice as required under

Strickl and. 1®

BGanbl e does not claimthat the pecuniary gain aggravator
does not exist. That om ssion is critical, because he cannot
prove Strickland prejudi ce unl ess that aggravat or woul d not have
been found but for counsel’s argunent. That cl ai mhas never been
made, and, because that is so, the nobst that present counsel has
done is establish that he would try this case in a different,
t hough unspecified, fashion.

PBecause this claim is insufficiently briefed, no true
standard of review exists for it. In the absence of identified
deficiencies in performance and resulting prejudice, it is not
possible to apply the settled ineffective assi stance of counsel
st andar d.
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It is axiomatic that “[e]lvery experienced crim nal
defense attorney once tried his first crimnal case.” United
States v. Cronic, 104 S.Ct. 2039, 2050 (1984). Ganble, in his
efforts to find a basis for relief, ignores that fact, and
asks this Court to find a Sixth Amendnment violation in the
absence of even an identified claimof deficient performance,
much less a claim of prejudice. Even attenpting to frane
Ganbl e’ s argunments for him none of the alleged specifications
of ineffective assistance of counsel contained in his brief
can denonstrate prejudice to the defense. In the absence of
such prejudice, Ganble has not carried his burden of proof.
The collateral proceeding trial court properly denied relief
on this claim finding that there was no deficient performnce
or prejudice to the defense. That finding should not be
di st ur bed.

CONCLUSI ON

Wher ef or e, based upon the foregoing argunents and
authorities, the State submits that the Circuit Court‘s deni al
of Rule 3.850 relief should be affirnmed in all respects.

Respectfully subnmitted,
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