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PRELI M NARY STATENMENT

This is the appeal of the circuit court’s denial of CGuy
Ri chard Ganble’s notion for post-conviction relief which was

br ought pursuant to Florida Rule of Crim nal Procedure 3.850.

Citations shall be as follows: The record on appeal
concerning the original trial court proceedings shall be
referred toas "R ___" followed by the appropriate page nunbers.

The post-conviction record on appeal will be referred to as "PC-
R _ " followed by the appropriate page nunbers. Al'l ot her
references will be self-explanatory or otherw se expl ai ned.
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This appeal is being filed in order to address substanti al
claims of error under the Fourth, Fifth, Sixth, Eighth and
Fourteenth Amendnments to the United States Constitution, clains
denonstrating that M. Ganble was deprived of his right to a
fair and reliable trial and that the proceedings resulting in
his conviction and death sentence violated fundanental
constitutional inperatives. Furthernore, as to the denial of
M. Ganble’s notion for post-conviction relief, there has been
an abuse of discretion and a lack of conpetent evidence to

support certain of the trial judge's concl usions.

REQUEST FOR ORAL ARGUMENT

Because of the seriousness of the clains at issue and the
st akes i nvol ved, Guy Richard Ganbl e, a death-sentenced i nmate on
Deat h Row at Uni on Correctional Institution, urges this Court to

permt oral argunment on the issues raised in his appeal.



STATEMENT OF CASE AND FACTS

Guy Richard Ganmbl e, the defendant, was charged by way of
| ndi ctment for conspiracy to commt arned robbery, arnmed robbery
with a deadly weapon and first degree murder of Hel nut Kuehl.
(R. C08-07) The case proceeded to a jury trial in Lake County
Circuit Court before Judge Richard Singletary. This Court
summari zed the facts in its direct appeal opinion by noting

that “[ QO n Decenmber 10, 1991, Guy R Ganble and M chael Love



murdered their | andl ord, Helnut Kuehl, by striking him several
times in the head with a claw hammer and choking him with a
cord. Ganble and Love also stole their victims car and wall et.
Wthin the wallet was a blank check which Ganble forged and
cashed in the anmount of $8, 544. After cashing the check the
men, acconpanied by their girlfriends, drove to M ssissippi in
t he stolen car. Ganble subsequently abandoned the group, but

was | ater arrested.” Ganble v. State, 659 So.2d 242, 244 (Fla.

1995) .

On June 25, 1993, the jury returned unani mous verdicts of
guilty on all counts. (R 1462-63).

On June 28, 1993, the case proceeded to penalty phase before
the sanme jury. After hearing matters in aggravation and
mtigation, the jury advised and recommended by a vote of 10 to
2 that defendant be sentenced to death. (R 1859).

On August 10, 1993, the Court sentenced defendant to death,
a consecutive life sentence for armed robbery and consecutive 15
years prison term for conspiracy to commt arnmed robbery.
(R. 2082- 83) .

On May 25, 1995, this Court affirnmed defendant’s sentence
and conviction in State v. Ganble, 659 So. 2d 242 (Fla. 1995).

On February 20, 1996, the United States Supreme Court denied

defendant’s Petition for Wit of Certiorari in Ganble v.




Florida, 516 U S. 1122, 116 S.Ct. 933, 133 L.Ed.2d 860 (1996).
Fla.R. CrimP. 3.850(c)(2).

On or about March 17, 1997, defendant filed a Mdtion to
Vacat e Judgnments of Conviction and Sentence Wth Speci al Request
for Leave to Amend.

On Septenmber 20, 1999, M. Ganble filed his amended Motion
to Vacate Judgment under authority of Fla.R CtrimP. 3.850 and
Fla. Stat. 8 924.066 seeking collateral relief from his
judgnments of conviction for first degree nurder, armed robbery,
conspiracy to commt armed robbery, sentence of death,
consecutive |ife sentence and consecutive 15 year sentence
respectively. Fla.R CrimP. 3.850 (c)(5). M. Ganble filed a
Motion to Suppl enment Rul e 3.850 Motion with Additional Clains Xl
and XI'l on July 20, 2000.

A hearing was held on February 10, 2000, pursuant to Huff
v. State, 622 So.2d 982 (Fla. 1993). On October 20, 2000, the
court entered its Huff order nunc pro tunc to February 10, 2000,
as to Clainms | - X and August 23, 2000, as to Clains XI and Xl 1I.
In that order, the court granted an evidentiary hearing on
Claims | through V and XI and Xl I while denying Clains VI
t hrough X of the Rule 3.850 Motion as anmended and suppl enent ed.

An evidentiary hearing was held by the trial court on August

23 and 24, 2001, on Claine | - V and XI and XlIlI of his Rule



3.850 notion. By order dated January 8, 2002, the court denied
relief to M. Ganble as to the evidentiary hearing clainms and an
appeal to this Honorable Court was subsequently and duly
noti ced.

M. Ganble remains incarcerated at Union Correctional
Institute under a sentence of death by a Court established by
the Laws of Florida within the meaning of Fla.R CrimP. 3.850(a)
and Fla. Stat. § 924.066.

This appeal is properly before this Court.

SUMVARY OF ARGUMENT




1. I n denying the claimregardi ng the CCP aggravator, the
evidentiary court erred twice. First, the court was wong for
finding (even as a matter of law) that counsel cannot be
ineffective for failing to predict the evolution of case |aw
In fact, trial counsel did anticipate the evolution of case |aw
to a point and materially so. The evidentiary court, secondly,
erred in seizing upon this Court’s ruling that the CCP
aggravat or was applicable to the facts of the case. But for the
failure of trial counsel to nake a proper objection at trial
counsel, the Appellant would have received a new sentencing
upon the direct appeal.

2. The evidentiary court was wrong i n denyi ng the opening
argument adm ssion of guilt claim because the court was wrong
for indicating that M. Ganble was charged with “first degree
mur der.” In fact, the indictment charged prenmeditated first
degree nurder and the alternative of first degree fel ony nmurder.

3. The evidentiary court was wong in denying the claim
regardi ng the concessi on of pecuniary gain at the penalty phase
because the second chair’s penalty phase concessi ons damaged any
“degree of credibility” with the jury by directly contradicting
the guilt phase counsel’s argunents.

4. Because the evidentiary court relied on conpletely

i nconsistent portions of the record, on contradictory sworn



statenments of attorney involvenent and case work-up that cannot
be reconciled with each other, the basis for the court’s ruling
in denying the claim regarding ineffectiveness based on

i nexperience was in error.



ARGUMENT |

THE EVI DENTI ARY COURT ERRED WHEN
| T DENI ED W THOUT AN EVI DENTI ARY
HEARING MR. GAMBLE' S CLAIM THAT
TRI AL COUNSEL WAS | NEFFECTI VE AND
PREJUDI Cl ALLY DEFI CI ENT | N FAI LI NG
TO CHALLENGE THE
UNCONSTI TUTI ONALLY VAGUE
AGGRAVATOR OF COLD, CALCULATED AND
PREMEDI TATED, | N VI OLATI ON OF THE
SI XTH, ElGHTH AND FOURTEENTH
AMENDMVENTS TO THE UNI TED STATES
CONSTI TUTI ON.

The evidentiary court erred in denying ClaimVll of the Rule
3.850 notion. It did so without an evidentiary hearing. Inits
order denying the claim the court expl ai ned:

In this claim Defendant first argues that the cold,

cal cul at ed and prenedit at ed instruction was
unconstitutionally vague in that it did not include
any limting instructions. As authority for this

poi nt, Defendant cites Jackson v. State, 648 So.2d 85
(Fla. 1994) where the Florida Suprene Court held that
the then standard CCP instruction, which did not
include limting instructions, provided insufficient
gui dance for determ ning whether the factor existed.
Jackson v. State, 648 So.2d 85, 90 (Fla. 1994).
However, the Court also held that clains that the CCP
instruction were unconstitutionally vague were
procedurally barred wunless a specific objection
regardi ng that issue was nmade at trial. [|d. In the
i nstant case Defendant argued on direct appeal that he
had sufficiently objected to the specific form of the
CCP aggravator at the trial level. Ganble v. State,
659 So.2d 242, 245 (Fla. 1995). The Florida Suprene
Court, on the other hand, found that defendant had
failed to properly raise the objection and found this
issue to be procedurally barred. Ld. As to

9



Def endant’ s argunent that counsel’s failure to object
appropriately constituted i neffective assi stance, this
Court finds that as a matter of |aw counsel cannot be
ineffective for failing to predict the evolution of
case law. (Need cite)l

Def endant al so contends that the CCP instruction was
i napplicable to this case. This issue was raised by
the Defendant on direct appeal, thereby making it
procedurally barred. 1In addition, the Florida Suprene
Court specifically addressed this issue on direct
appeal and found that ‘[t] hese facts, which speak for
t hensel ves, conpletely support the trial <court’s
finding of cold, calculated and preneditated.’
Ganbl e, 659 So.2d at 245. Even beyond this, the
Fl ori da Suprenme Court has cited Ganble as an exanple
of when the CCP aggravator is applicable. Gordon v.
State, 704 So.2d 107 (Fla. 1997). Accordingly, this
claimis denied. (PC-R 1201-02).

In this ruling, the evidentiary court erred twice. First,
the court was wong for finding (even as a matter of |aw) that
“counsel cannot be ineffective for failing to predict the
evolution of case law.” (PC-R 1201). |In fact, trial counse
did anticipate the evolution of case law to a point and
materially so.

Specifically, trial counsel challenged the subject cold,

cal cul ated and preneditated aggravator by his pre-trail notions

! VWile the evidentiary court never supplenented its order
with a citation of authority for this ruling, it can be
presuned that the court had in mnd such a case as Wlliams v.
State, 516 So.2d 975, 977 (Fla. 5'" DCA 1987), review deni ed,
525 So.2d 881 (Fla. 1988) (Defense counsel not required to

rai se specific argument on notion for judgnment of acquitta

whi ch had been recently rejected by the en banc deci sion of
the district court of appeal), as cited in M. Ganble’'s
initial brief on direct appeal (IB. 22).

10



entitled Mdtion to Declare Florida Statutes 775.082(1) and
921. 141 Unconstitutional (arguing that “[t]he aggravating
ci rcunstances as enunerated in Florida Statute Section 921. 141
is [sic] inmpermssibly vague and overbroad...” (R 230-36) and
by his Mtion to Declare Section 921.141 Florida Statues
Unconstitutional (arguing that F.S. 921.145(5)(i) (1979) nmade
premedi tated nurder inherently an aggravating factor that woul d
mandat e a death sentence in all premeditated first degree nurder

cases in violation of Wodson v. North Carolina, 428 U S. 280

(1976)) (enphasis added) (R 237).°2

Trial counsel did not fail to predict the evolution of case
law in this respect. What trial counsel failed to do was renew
t he CCP vagueness argunent already presented by his pre-trial
nmotions. Trial counsel failed in not making a subsequent and

proper argunment and obj ection at the appropriate tinme during the

2 Not only did trial counsel anticipate the limting
instructions to CCP from Jackson, supra, but some of his pre-
trial notions seened to anticipate the issues presented by
Ring v. Arizona, —U.S. — 2002 W 135257 (deci ded June 24,
2002) as shown in the follow ng: Mdtion for Statenment of
Aggravating Circunstances and Mtion for Special Verdict Form
with Specific Findings (R 14044); Motion to Dism ss

I ndi ctment or to Declare that Death Is Not a Possible Penalty
(R 136-39 and 330-31); Mdtion for Specific Guilt Phase Verdict
Form (R 297-99); Mdttion for Interrogatory Penalty Phase
Verdict (R 289-92); Mtion to Preclude Judicial Override of
Jury Recommendation for Life Sentence; Mdtion for Special Jury
Verdi ct Form Menorandum of Law in Support Thereof (R 114-
135) .

11



trial. 1t makes no sense in analyzing the record in this case
to give counsel such a pass on his ineffectiveness. He knew the
issue regarding vagueness in the CCP instruction had
constitutional inportance and so presented themin the pre-tri al
noti ons. But instead of renewing this position, he nerely
argued at trial that the evidence was insufficient to prove
premeditation. This led to the procedural bar of raising the
issue on direct appeal. See Ganble, 659 So.2d at 245.

The United States Supreme Court requires that a defendant
show two elenments in establishing a claim of ineffective
assi stance of trial counsel:

"First, the defendant nust show that counsel's
performance was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the 'counsel' guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires showi ng that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both show ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.”

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L. Ed. 2d 674, (1984), at 687.

Furthernore, establishment of prejudiceis controlledbythe
foll ow ng requirenment:

"The defendant nust show that there is a reasonable

probability that, but for counsel's unprofessional

errors, the result of the proceeding would have been

12



different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.”

Strickland, 466 U. S. at 694.

As presented in the Rule 3.850 Motion, after the guilt phase
of a <capital trial, defense counsel nmust discharge very
significant constitutional responsibilities at the sentencing
phase of a capital trial. The United States Supreme Court has
held that in a capital case, "accurate sentencing information is

an indi spensable prerequisite to a reasoned determ nation of

whet her a defendant shall live or die [made] by a jury of people
who may never have nmde a sentencing decision.” Gregg V.
Georgia, 428 U.S. 153, 190 (1976)(plurality opinion). M.

Ganble was thereby prejudiced by trial counsel's |lack of
functioning as guaranteed by the Sixth Amendnent to the United
States Constitution because trial counsel only went “half-way”
with his CCP vagueness argunment. He filed the proper pre-trial
notions but failed to renewthe issue(s) with a proper objection
during the trial. M. Ganble is prejudiced because, but for
appellate counsel's deficiencies in failing to raise the
objection for appeal, M. Ganble would have been entitled to a
new sentencing upon the direct appeal in order to cure the
“constitutional infirmty” of the CCP instruction identified in

Jackson, supra. Strickland, 466 U.S. at 694.

The evidentiary court, secondly, erred in seizing upon this

13



Court’s ruling that the CCP aggravator was applicable to the
facts of the case. Ganble, 659 So.2d at 244-45. Evidentiary
Court Order, (PC-R 1201-02). Even though such cases as Gordon

v. State, 704 So.2d 107 (Fla. 1997) use Ganble, supra, as CCP

precedent, the point is that a proper Jackson objection by tri al
counsel at trial would have called for a new sentencing (upon
the direct appeal) before a jury receiving proper CCP
l[imtations, t her eby preventi ng t he “applicability”
determ nation on direct appeal in the first place.

In explaining that “a jury may automatically characterize
every preneditated nurder as invol ving the CCP aggravator,” this
Court noted in Jackson:

“[B]ecause the CCP factor 1is so susceptible of
m sinterpretation and has been the subject of so many
expl anat ory deci sions, we cannot say that the current
instruction sufficiently informs the jury of the
nature of this aggravator.

For all these reasons, Florida s standard CCP jury
instruction suffers the sane constitutional infirmty
as the HAC-type instructions which the United States
Suprene Court found | acking in Espinosa, Maynard, and
&odf rey—t he description of the CCP aggravator is ‘so
vague as to |eave the sentencer w thout sufficient
gui dance for determining the presence or absence of
the factor.’ Espinosa, 505 US at — 112 S. Ct. at
2928."

Jackson, 648 So.2d at 89-90 (citations omtted in original).
To support summary denial of a Rule 3.850 claimwthout a

hearing, a trial court nust either state its rationale in its

14



decision or attach those specific parts of the record that

refute each claimpresented in the notion. Diaz v. Dugger, 719

So. 2d 865, 867 (Fla. 1998), citing Anderson v. State, 627 So.2d

1170, 1171 (Fla. 1993). Accord: Brown v. State, 755 So.2d 616,

628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989 (Fla

2000) ("this Court's cases decided since Hoffman [571 So.2d 449
(Fla. 1990)] have made <clear that an order denying an
evidentiary hearing is sufficient if it sets forth a clear
rational e explaining why the motion and record conclusively
refute each claim..")(enphasis added).

The October 23, 2000, order (PC-R 1198-1205) contains
neither a clear rationale nor record attachments for the deni al
of a hearing or the claimitself. Additionally, the evidentiary
court’s ruling that “as a matter of |aw counsel cannot be
ineffective for failing to predict the evolution of case |aw’
(PC-R 121) is in error because it ignores that there are facts
to be devel oped and considered as to why trial counsel abandoned
his CCP jury instruction argunents by the time of the penalty
phase of the trial. When trial counsel did not renew his
written objections to the CCP aggravator and its instructions at
trial, he may have had a tactical reason for doing so. But
wi t hout an evidentiary hearing, neither the evidentiary court,

not this Court, have any record of facts regarding tactics for

15



resolution of this matter in violation of such authority as Ford

v. State, --- So.2d ---, 2002 W 1926633 (Fla. Aug. 22, 2002).

The presentation of a rationale for its ruling as opposed
to an attachnment of those specific parts of the record that
refute the claimwould ordinarily conply with the requirenents

of Diaz v. Dugger, 719 So.2d 865, 867 (Fla. 1998), Anderson v.

State, 627 So.2d 1170, 1171 (Fla. 1993), Brown v. State, 755

So. 2d 616, 628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989

(Flla. 2000). However, the trial court’s rational is, as stated,
erroneous. Consequently, an erroneous, inconplete or non-
existent rationale, in the absence of a record attachnent,

cannot conply with Diaz v. Dugger, 719 So.2d 865, 867 (Fla

1998), Anderson v. State, 627 So.2d 1170, 1171 (Fla. 1993),

Brown v. State, 755 So.2d 616, 628 (Fla. 2000) and Asay V.

State, 769 So.2d 974, 989 (Fla. 2000).
ARGUMENT |
THE EVI DENTI ARY COURT ERRED I N DENYI NG
RELI EF ON THE NI XON/ CRONI C CLAI M OF THE RULE
3.850 MOTION REGARDING TRIAL COUNSEL'S
OPENI NG ARGUMENT.
In denying relief on Claim | of the Rule 3.850 Mdtion, the

evidentiary court distinguished Nixon v. Singletary, 758 So.2d

618 (Fla. 2000) from M. Ganble s case as foll ows:
Havi ng consi dered N xon and having conpared its facts

16



to those presented here, this Court distinguishes the

case at hand. |In Nixon, defense counsel admtted that
t he defendant was guilty of the charged offense -
first degree nurder. Such is not the case here.

VWhile trial counsel did admt that Defendant was
guilty of a lesser included offense of first degree
murder, counsel never admtted that Defendant had
commtted first degree nurder, the offense with which
Def endant was charged.... Additionally, during closing
Def endant’s counsel advised the jury that they
‘[woul d] conclude that M. Ganble [was] guilty of
second or third degree nmurder but not first degree

murder.” (R At 1421). This limted adm ssion does
not amount to the ‘conplete concession of quilt”
contenplated in N xon (citations omtted) and

t herefore does not create the Cronic presunption that
ef fective assi stance was deni ed.

(PC-R 1212).

The evidentiary court was wwong with this ruling because it
was wong for indicating that M. Ganble was charged with “first
degree nurder.” In fact, the indictment charged preneditated
first degree nurder and the alternative of first degree felony
mur der :

[t]he Grand Jurors do present that M CHAEL W LLIAM

LOVE AND GUY RI CHARD GAMBLE in the county of Lake, and

the State of Florida, on the 10'" day of Decenber,

1991, in the County and State aforesaid did unlawfully

and feloniously, froma preneditated design to effect

the death of a human being, or while engaged in the

perpetration of the felony of Armed Robbery, kill and

murder HELMJUT G KUEHL, a human being, by beating,
cutting and choking him in violation of Florida

Statute 782.04(1)(a)...

(R 8).

The error in treating the case as sinply one of “first

degree nurder” ignores the trap that trial counsel created for

17



hi msel f by conceding to second degree nurder in his opening
statenent to the jury. In doing this, trial counsel was presuned

i neffective under the rule presented in United States v. Cronic,

466 U.S. 648, 659 (1984). When trial counsel did so, he was
ignoring the facts regarding the planned robbery of the victim
that counsel knew was to part of the State' s case. The
evidentiary court recognized this evidence and described it as
fol | ows:

It is clear to this Court that defense counsel did not
adopt this strategy without carefully considering all
of its options, limted as they were. (Hr'g Tr. At 44-
48) . Any hopes of preventing Defendant’s nultiple
confessions from being offered were dashed when
Def endant refused, at the last mnute, to testify at
t he schedul ed supression hearing. (H'g Tr. At 31-
33). In addition to Defendant’s own statenents, was
ot her overwhel m ng evidence against Def endant ,
i ncluding detailed testinony by Defendant’s girlfriend
of Defendant’s plan to “take out” the victim a w ndow
blind cord which Defendant used in a trial run on his
girlfriend before actually strangling the victimw th
it, and clothes recovered from Defendant stained with
the victim s blood. Defense counsel also had to dea
with the |oom ng possibility of a death sentence if
Def endant were [sic] convicted of first degree nurder
In this regard, Defense counsel recognized the
i mportance of maintaining a degree of credibility with
the jury if and when the case proceeded to the penalty
phase. (Hr'g Tr. At 44-45). 1In |light of the evidence
agai nst Defendant and the |ack of defense options,
admtting to a |lesser offense of first degree nurder
was a reasonable decision on the part of defense
counsel .

(PC-R 1213-14).

Counsel knew the evidence regarding the plans for the robbery,

18



the details of the robbery and the cord involved in the robbery
were going to come in. Therefore, any tinme and every tine that
trial counsel adnmitted to second or third degree nurder he was
conceding to the actual alternative charge of felony murder

Just as the evidentiary court was ni staken about the
percei ved charge as being sinmply “first degree nurder,” trial
counsel also failed to understand that the indictnment charged
prenmeditated nurder with felony nurder in the alternative. An
exanpl e of trial counsel’s understandi ng and preparation for the
trial is shown by the followng statement mde at the
evidentiary hearing:

[I]n this case, | thought we needed to plant the seed

in the jury’s mnd that, hey, we're not — we don't

want you, with all this mountain of evidence, we're

not saying ridiculously that Guy Ganble shouldn’t be

responsi bl e and shoul d be punished to sonme degree. W

just don’t think that this punishnment should be, or

that his offense is First Degree Murder and we don’t

think the punishment should be the death penalty.

(PC-R. 2438) (enphasi s added).
I n making that statenent, trial counsel was explaining why he

did not use the option of waiving opening argunent as was

enphasi zed in Nixon, supra: “Yeah. |I always realize that option,

but | also realize that if you waive opening that you don't get
your theory before the jury before the State starts their
case... {Il]f you say nothing then they are going - in ny
opi nion, the jury is wondering why, you know, silence can be an
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adm ssion al nost.” (PC-R. 2438). At trial, defense counsel
ended his opening statement by saying “... that you wll
conclude that M. Ganble is guilty of second or third degree
murder but not first degree nurder.” (R 1421).

The evidentiary hearing court also felt the *“Defendant
stated that he had indeed given his consent to the strategy of
admtting to second or third degree nurder on cross-exam nation
at the evidentiary hearing. (PC-R 1213, citing “H’'g Tr. At
120-21").

M. Ganble did respond to the prosecutor that the second degree
argument was “okay” with him (PC-R 2491). But an additional
response to the prosecutor’s cross examnation at the
evidentiary hearing m ght show that M. Ganbl e’ s understanding
of the issues was | ess than conpl ete because he said the consent
was “okay” “as far as | understood it.” (PC-R 2492). Tria
counsel further testified at the evidentiary hearing that M.
Ganble “[l]eft it up to us because, you know, he didn’'t have the
experience and didn’t know, you know, the procedures or what was
goi ng on, that we were the |awers and he was relying on us to,
you know, whatever we thought we needed to do, that we - he
would rely on us.” (PC-R. 2420). This hardly conprises the
pi cture of “indeed [ having] given his consent to the strategy of

admtting to second or third degree nurder.” (PC-R 1213).
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Under these circunstances, M. Ganble is entitled to relief

under Cronic, supra.

ARGUMENT | I'1
THE EVI DENTI ARY COURT ERRED I N DENYI NG
RELI EF ON THE NI XON/ CRONI C CLAI M OF THE RULE
3.850 MOTION REGARDING TRIAL COUNSEL’ S
CLOSI NG ARGUMENT DURI NG THE PENALTY PHASE
In denying relief on ClaimXl of the Rule 3.850 Motion, the

evidentiary court felt that “there is no indication that the

holding [in Nixon v. Singletary, 758 So.2d 618 (Fla. 2000)]

woul d even apply as here to the penalty phase where guilt is no
| onger an issue.” (PC-R 1220). The appellant concedes t hat
Ni xon spoke only to concessions of gqguilt as charged during
openi ng argunent. However, the point of the claim and the
thrust of the evidentiary hearing was the way in which second-
chair trial counsel conceded the pecuniary gain aggravator

In the instant case, counsel nade the follow ng remarks in
t he penalty phase cl osing argunent:

“As M. Gross told you, the State has to prove aggravati ng
factors sufficient to inpose the death penalty before you
even consi der anything in mtigation. W’'re all clear that
the death penalty in Florida is saved for the nost
aggravated and unmtigated first degree nurder, but that’s
not this case. The first thing you have to decide is if
the murder of M. Kuehl is sonmething set apart from the
other murders that justifies the death penalty. | would
suggest that it’s not. It was committed for financial
gain, there’s no question about that, it was a robbery. CGuy
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Ganbl e was involved in that robbery. You have heard all the
testinmony.” (R 1816-17) (enphasis added).

Furt her, defense counsel stated:

“We're tal king about sonebody who was killed during the
conmm ssi on of a robbery and Guy Ganbl e was i nvolved in that
robbery. He was involved in planning that robbery. That’'s
not in dispute and never has been.” (R 1819) (enphasi s
added) .

I n addition, counsel told the jury:

“And the evidence in this case, listen to Guy’'s statenent,

what he said, he intended to rob him he never nmeant to

kill him. . . It was as a result of and part of a robbery
and that’'s part of the pecuniary gain. That’'s been proven.

Nobody is going to tell you there are no aggravators in

this case. It is aggravated because it was for financial

gain. Try to think about what nurder can there be where
there wasn’t sonet hing aggravating. 1In this case, | would
submt you' ve got one aggravator, it was commtted for
financial gain. That the evidence you have before you is

of a heightened preneditation for robbery.” (R 1820-

21) (enphasi s added).

The defense theory of the case largely repeated that of the
State and conpounded the harm when the defense conceded in
opening statenent that the defendant was guilty of felony
murder. As the evidentiary court noted in its order, “[t]here
was considerable focus at the evidentiary hearing on the
strategy utilized by defense counsel and whether it was
appropriate despite the neager facts facing the attorneys.”
(PC-R 1212). A key conponent of that “strategy” was that
“[d] efense counsel recognized the inportance of maintaining a

degree of credibility with the jury if and when the case
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proceeded to the penalty phase (citing “Hr’g Tr. at 44-45") (PC-
R 1214).

M . Ganbl e argues here that the second chair’s penalty phase
concessi ons damaged any “degree of credibility” with the jury
because the second chair’s chairs concessions anounted to a
direct contradiction of the guilt phase counsel’s argunents. To
say that “there’s no question” that it [the crinme] was committed
for pecuniary gain, that “it was a robbery” and “Guy Ganbl e was
involved in that robbery”is to say that guilt phase counsel was
untrut hful or wrong when he argued that “we were trying to go on
the theory of a possibility that M. Ganbl e had no i ntenti ons at
this time of killing M. Kuehl or being involved with it, that
it came up suddenly, with, you know, M ke Love suggesting it and
it caught Guy off guard and that he had no intent to kill or rob
M. Kuehl at the tinme he was actually killed, but that as an
after affect, after the death, then that he participated in a
theft fromM. Kuehl.” (PC-R 2409-10).

Guilt phase counsel’s theory of theft after the killing is
simlarly destroyed by penalty phase counsel’s acknow edgment
that M. Ganble “was involved in planning that robbery. That's
not in dispute and never has been.” (R 1819). Because it was
di sputed by guilt phase counsel, it is inpossible to see how

“mai ntaining credibility with the jury” was being carried out by
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t he penalty phase counsel. This is the penalty phase counse
who tells the jury “[t]ry and think about what nurder an there
be where there wasn’t sonething aggravating.” (R 1820-21).

Adans v. State, 727 So.2d 997 (Fla. 2d DCA 1999) stands for

t he proposition that a wholly deficient | egal strategy can never

wi t hstand both prongs of Strickland, supra. In the instant

case, both trial counsel pursued a legally unsound theory that
could not fall under the guise of a legitimte trial strategy.
Because of trial counsel’s deficient |egal strategy, this case
was nothing nore than a plea to first degree felony nurder with
a given aggravator rather than a true adversarial contest.
While Nixon indicates that defense counsel’s opening
argument adm ssion of guilt as charged is per se ineffective
assi stance of counsel in the absence of the defendant’s consent
to such strategy, M. Ganble urges the Court to find that
penal ty phase concessions that contradict guilt phase argunents,
as here in M. Ganble’'s case, is also entitled to the per se
i neffectiveness of counsel analysis of Ni xon and Cronic, supra.
ARGUMENT |V

THE EVI DENTI ARY COURT ERRED |N DENYI NG

RELI EF ON THE CLAI M OF THE RULE 3. 850 MOTI ON

REGARDI NG TRI AL COUNSEL' S | NEFFECTI VENESS

DUE TO | NEXPERI ENCE AND | NADEQUATE

PREPARATI ON FOR TRI AL.

The OFfice of the Public Defender was appointed to represent
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M. Ganble on Decenber 19, 1991. (R 6). The assigned | ead
counsel had no capital case experience either as a first or
second chair. (PC-R 2384). The office already had a policy of
al ways assigning two assistants to a capital nurder case. (PC
R. 2385). First chair counsel recalled that a second chair was
“probably” assigned to the case in the fall or early w nter of
1992. (PC-R 2385). This assigned |ead counsel worked on M.
Ganble’s case until he left the office in either February or
March of 1993. (PC-R. 2386).

The second chair, who took the assignnment as lead chair in
March of 1993, had no capital case experience as | ead chair and
sat through one one capital case as a second, penalty phase
chair. (PC-R 2396). Three days before the start of the trial,
t he next assigned second chair counsel canme off a sixty-day Bar
suspension. He was working in Sunter County, took a thirty day
vacation, but returned to the office to perform “paral egal” work
exclusively on M. Ganble’s case. (PC-R 2460-63).

In denying relief, the evidentiary court found the |ead
chair’s “experience was adequate to hold the position of |ead
counsel in the underlying trial” and that the second chair’s
“had considerable previous trial experience” which included
capital case experience.” (PC-R 1222). The court ignored the

second chair’s testinony that he could recall experience on only
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three capital cases (PC-R 2464) and that he had taken a
vacation for half of the tinme of his Bar suspension, thereby
working on M. Ganble’'s case for approximtely 33 days instead
of a full sixty days. (PC-R 2460-63; Order, PC-R 1222).

| nportantly, the evidentiary court’s ruling was |largely
founded on |ead counsel’s hearing testinmony that “[h]e had
available to himand did consult with other veteran and highly
experienced attorneys in the Public Defender’'s Ofice.” (PCR
1222). The court was referring to the testinony regarding tri al
counsel regularly consulting with the chief assistant for his
advice of M. Ganble’s case. (PC-R 2445-46).

This reliance by the court was a significant error. It
ignored the trial record in this case where the consultations
were effectively denied by the chief assistant in the Public
Defender’s Office. During the June 16, 1993, hearing in which
the trial court considered the Public Defender conflict and
wai ver issue, the chief assistant testified under oath as
fol | ows:

[Flor the record, let the record reflect what ny

responsibility has been. As the Court indicated, | am

responsi bl e for supervision on a day-to-day basis. |

have had no direct involvenment in this case other than

one afternoon | took a couple of depositions in this

case. Beyond that, | have had no contact with this

case whatsoever. | haven't told M. Nakcke to do or

not do anythign with regard to the case other than
nmove to wi thdraw based upon this conflict before the
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Court today. | have instructed himit’s our position

we are not noving to withdraw because there is no

conflict.

(R. 1880-81) (enphasi s added).

Sinply put, there is no need to make further argunment wth
the trial court’s ruling on this claimbecause either the |ead
counsel s evidentiary hearing testi nony about consultations with
the chief assistant was inaccurate and baseless or the chi ef
assistant’s pre-trial testinony about “no contact” [other than
an afternoon’s depositions] “whatsoever” was inaccurate and
basel ess. The Public Defender’s O fice was trying to have it
bot h ways: when consi dering advi se given to i nexperienced tri al
counsel, the chief assistant was there on a regul ar basis; when
denying that +the chief assistant’s relationship wth co-
def endant’ s counsel could be a potential conflict of interest to
M. Ganble’'s case, the chief assistant’s involvenent was
significantly di m nished.

Because the evidentiary <court relied on conpletely
i nconsi stent portions of the record, on contradictory sworn
statenments of attorney involvenent and case work-up that cannot
be reconciled with each other, the basis for the court’s ruling
is indefensible. Counsel was, in fact, inexperienced and
ineffective; relief should have been granted on this claimdue

to the resulting prejudice to M. Ganble by going to trial with
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counsel that denies the potential for conflict anong the co-
defendants’ trial counsel and thereafter that admts to felony
murder in the guilt phase and admts to pecuniary gain in the

penalty phase. Strickland v. WAshi ngton, 466 U S. 668, 104 S.Ct.

2052, 80 L.Ed.2d 674, (1984), at 687.

CONCLUSI ON AND RELI| EF SOUGHT

Based on the foregoing, the lower court inproperly denied
Rule 3.850 relief to Guy Richard Ganble. This Court should
order that his conviction and sentence be vacated and remand t he

case for such further relief as the Court deens proper.
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