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PRELI M NARY STATENMENT

Appel l ee, the State of Florida, the prosecuting authority
inthe trial court, will be referenced in this brief as
Appel | ee, the prosecution, or the State. Appellant, Jernmine
Lebron, the defendant in the trial court, will be referenced
in this brief as Appellant or by his proper nane.

The record on appeal consists of 15 consecutively
pagi nat ed vol unmes, which will be referenced by the letter “R,”
foll owed by any appropriate page nunber. The suppl enment al
record consists of two non-pagi nated vol unmes, which will be
referenced by the letters “SR,” followed by any appropriate
designation fromthe Clerk’s index. "IB" will designate
Appellant's Initial Brief, followed by any appropriate page
number .

Al'l bol d-type enphasis is supplied, and all other
enphasis is contained within original quotations unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

This Court set out the facts of the instant case as

foll ows:

Appel | ant, Jermai ne Lebron (“Lebron”) was arrested in
New York City for the nmurder of Larry Neal Jdiver.
During the first trial concerning the charge, Lebron
was represented by M. Slovis (a New York attorney,
appearing pro hac vice on Lebron’s behalf) and M.
Norgard (a Florida | awer, al so representing Lebron on
appeal). nl This first trial resulted in a mstrial,
based upon the trial <court's finding of a jury



deadl ock.

nl Although Slovis conducted the mpjority of the
venire questioning in the first trial, and was present
during voir dire inquiry regarding the death penalty,
Norgard assuned the lead with regard to interrogating
prospective jurors concerning death penalty issues.

At the beginning of Lebron’s retrial, Norgard was
i nvol ved in another capital case, and, therefore, the
pretrial and guilt phase proceedings were conducted
with only Slovis appearing on Lebron’s behal f. During
this second trial, it was established that Lebron was
a mpjor participant in the robbery and nurder of the
victim (who worked with one of Lebron’s acquai ntances,
Danny Sumrers). Indeed, all of the eyew tnesses
testified that it was Lebron (nicknanmed “Bugsy”) who
had directed the events both before and after the
victims death, and who, using a sawed-off shotgun
(which he called “Betsy”), had fatally shot the
victim

According to eyew tnesses, the victim had been |ured
to a house in Osceola County (the “Gardenia house”)
where Lebron and several others were staying after
Lebron offered to sell the victimsonme “spinners” for
his truck. Shortly after the victim arrived at the
home, Lebron called to himto come toward the back
bedroons. As the victimentered the hallway | eading to
t he bedroons, he was forced to |lie face down, and was
shot at short range in the back of the head.
Eyewi t nesses testified that, after the victim was
shot, Lebron was smling and | aughing, yelling, “I did
it. I didit,” and describing howit felt to kill the
victim and what it | ooked |ike. Miney, checks, and a
credit card were taken from the victim and stereo
equi pment was stripped fromhis truck. Lebron directed
others present at the time to burn the victins
identification papers, to dispose of the victims
body, and to clean up the area where the victim had
been shot.

Over the next several days, Lebron and sone of the
others wused the victinms credit card, pawned his
stereo equi pnment, and cashed his checks. An attenpt
was al so made to burn the victims truck. During this
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time, Lebron admtted to his former girlfriend, Danita
Sullivan, that he had shot a man, that “he had kill ed
soneone.” He also told his current girlfriend,
Christina Charbonier, that he had killed a man for his
truck. Shortly thereafter, Lebron left for New York
City, the place where “Legz Di anond,” a topless juice
bar owned by his nother, was | ocated.

The victim s body was | ater discovered in a rural area
near the Walt Di sney Worl d property. Although the body
was covered with a blanket and sone shrubs, it was
still visible fromthe road.

The nedical examner, Dr. Julia Martin, perfornmed the
autopsy on Oiver’s body after it was di scovered. She
testified that the head was badly deconposed, and t hat
the trauma to the head, which incorporated the |eft
portion of the lip, was consistent with a gunshot
wound or other type of trauma, with no evidence of any
abrasion around it. The entrance of the gunshot wound
was to the right back of the head, slightly to the
right of the mdline and lowin the back of the head.
X-ray films showed the shot pellets traveling in a
slightly upward fashion, right to left. There was a
| aceration of the scalp consistent with a shot at
cl ose or contact range. There were sonme bones m Ssing
from the back of the head. There were no bruises to
t he hands consistent with defensive wounds. The cause
of death, which was instantaneous, was froma shot gun
wound to the head.

After Lebron left for New York, the others having
knowl edge of the event reported the nurder to |aw
enforcement officers. Al of the wtnesses clainmed
that they had foll owed Lebron’s directions throughout
the unfolding events because Lebron had threatened
them and they were afraid that he m ght do to one of
t hem what he had done to Oiver. Initially, two of
t hese individuals, Joe and Mark Tocci, did not tell
the conplete truth concerning the extent to which
menbers of the group had been involved in the nurder.
During the course of the interview, however, the
wi t nesses, who were questioned by the officers
separately, eventually recounted the events of the
murder and its aftermath consistently with their
testinony at trial. Al of the witnesses other than
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the Tocci brothers gave statenments which were
consi stent throughout, and also consistent with what
the police were able to verify with evidence and ot her
statenments (such as where the body was hidden; where
the truck was burned; how the checks were cashed; and
where Oiver's property was pawned).

At about the same time, a crine-scene investigation
was being conducted by the Osceola County Sheriff’s
Departnment. |nvestigators observed several drops of
what appeared to be dried blood in a big area at the
sout heast bedroom door of the home where the event
al |l egedly occurred. They al so di scovered what appear ed
to be bl ood that had sone foreign substance onit. The
area was at least twelve to fourteen inches in
di ameter. A very strong stench of dried blood was
det ected i mmedi ately upon entering the residence.

Pl astic balls were found inside the southeast bedroom
along with sponges and pellets. A spent Wnchester
t wel ve- gauge pheasant shotgun shell was found in a
drawer in another bedroom 1In a third bedroom the
police found four shotgun shells and the decedent’s
ring in a pair of sneakers.

Shortly after these eyewitness reports were made to
| aw enforcenment, Lebron, acconpanied at the tinme by
Stacie Kirk and Howard Kendall (who was involved in
burning diver's truck), was apprehended in a car
parked on the street outside of Legz Dianond, and
arrested. Incident to the arrest, a search of the
vehi cl e was conducted, and a day pl anner was recovered
from the center console underneath the dashboard
bet ween t he passenger seat and the driver’s seat. Upon
openi ng the planner, an identifying card with the nanme
“Larry N. Odiver” was found. Detective Rodriguez
retrieved the planner and secured it for saf ekeeping.
He also found four shotgun shells in the center
consol e.

After searching the vehicle, Detective Rodriguez
returned to the precinct offices where Lebron was
bei ng held, and was present while Detective Thonpson
interrogated Lebron. Prior to speaking with Lebron

Thonpson read himthe standard Mranda rights fromtwo
forms. Lebron was also allowed to read the forms, and
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he signed or initialed the forns, indicating that he
under stood their content.

Rodri guez and Detective Delroco from the Manhattan
precinct were also present. They began questioning
Lebron at approximately 3:15 in the norning. Thonpson
obt ai ned Lebron’s statenment, and it was recorded on a
m crocassette. This was received into evidence, and
pl ayed for the jury. In his recorded statenent, Lebron
told the officer that he had stayed at the Gardenia
house, sl eeping on the couch, or in one of the roons.
He denied being at the house on the night of the
mur der, claimng to have gone to his forner
girlfriend s house that night. He repeatedly said he
did not know Oiver, although, at the end of the
statenment, he said “it could have happened” that he
met O iver that night, but sinply did not remenber the
meeting. He recalled that one of the others had pawned
a stereo in Olando, and admtted having gone to
Kinko’s with the others (where they had initially
gat hered on the night of the nurder). He acknow edged
havi ng seen i nformati on about the m ssing red truck in
a flyer, and having heard Oiver’'s parents make an
appeal on the news. When questioned about whether he
had noticed any blood spot at the house, or snelled
any strange odors there, he said: “It always snelled
like that. We always--everybody said it was Mary.
That’ s what everybody al ways said, it was Mary.”

After he was arrested, Lebron was charged with first-
degree nurder and arned robbery. While in jail, Lebron
wote letters to Christina, who did not respond to
them In the letters, which were witten in his own
hand, Lebron stated that he |oved Christina, called
her his fiancee, and referred to her testifying as an
alibi witness for him About a week before trial
however, Christina went to the GOsceola County
Sheriff's office with the information to which she
testified (as a State’s witness) at trial. She stated
that Lebron threatened her at that tine, so she had
sought advi ce about what she shoul d do. She decided to
testify, Dbecause she “started thinking about if
anything happened to, if anything happened to ny
daughter | woul d want sonebody to cone forward.”

Use of Special Verdict Fornms at Trial
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When it canme tine for the jury’'s deliberation, special
verdict fornms were presented to the jurors. Pursuant
to these forns, the jury was to determ ne whether
Lebron was or was not guilty of preneditated nmurder or
felony nmurder, first degree (Count 1). If the jury
found Lebron guilty of felony nurder, it was to
indicate whether Lebron had a firearm in his
possession at the time the offense was conm tted. The
jury was also to determ ne whether Lebron was or was
not guilty of robbery (Count Il1). If the jury found
Lebron guilty of robbery, it was to indicate whether
Lebron had a firearmin his possession at the tine the
robbery was commtted. Lastly, the jury was provided
with a special verdict formwhich applied only if the
jury found Lebron guilty of the felony nmurder charge,
and which contained the followi ng options: “We, the
jury, having found the defendant guilty of felony
first degree nurder, find as follows: [Option 1]
Jermai ne Lebron is the person who killed Larry Nea
Oiver, Jr. [Option 2] Larry Neal OJOiver, Jr. was
killed by a person other than Jermai ne Lebron.”

The jury expressed sone confusion in attenpting to use
these forms. The jurors sent the judge the follow ng

note: “Does option # 2 nmean the sane as the “or” in
(3) under Felony Murder - First Degree. Is this a
standard docunent can an option be added.” After

consulting with counsel, the judge clarified with the
jury foreman (in counsels’ presence) what this
gquestion neant --i.e., was the second option on the
special verdict form (“Larry Neal OJdiver, Jr. was
killed by a person other than Jernmaine Lebron”) the
sanme as the (3) “or” option in the Fel ony Murder-First
Degree instruction (“Larry Neal Oiver, Jr. was killed
by a person other than Jermaine Lebron but both
Jermai ne Lebron and the other person who killed Larry
Neal Oiver, Jr. were principals in the conm ssion of
robbery”). The jury was then advised that “the
following part of the felony murder first degree
instruction, ‘(3) Larry Neal Oiver was killed by a
person other than Jermai ne Lebron but both Jermaine
Lebron and the person who killed Larry Neal Oiver
were principals in the comm ssion of robbery,” is
reflected by special finding as to felony nurder
option nunmber 2, which reads ‘Larry Neal Oiver, Jr.
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was killed by a person other than Jernmaine Lebron.’”
The jury was al so asked, “What other options are you
referring to?” However, the jury did not, thereafter,
send the judge any further notes.

Upon full deliberation, the jury returned the verdict
forms and found, as to Count I, that Lebron was guilty
of felony murder first degree. It found that diver
was killed by a person other than Lebron, and that
Lebron did not have a firearmin his possession during
the comm ssion of the offense charged in Count I. As
to Count 11, the jury found Lebron guilty of robbery
with a firearm It found that Lebron did have a
firearm in his possession during the comm ssion of
Count Il. Based upon the jury's findings, Lebron was
convicted of first-degree murder and armed robbery.

Lebron v. State, 799 So.2d 997, 1001-04 (Fla. 2001).

This Court affirmed Lebron’s convictions, but remanded
the case to the trial court “for a new penalty phase
proceedi ng before a jury and resentencing, consistent with
this opinion.” |d. at 1022.

The State accepts Lebron’s statenment of the facts as
bei ng generally supported by the record, and provides the
follow ng testinony relied upon by the trial court inits
sent enci ng order.

W tness Charissa WIlburn testified that when
they were | eaving the home of Mary Lineberger's
father to return to Kissinmee, she saw t he def endant
get his shotgun from Dwayne Sapp's truck and pl ace
it in Mark Tocci's vehicle. Charissa WIburn

testified:

Q As you were driving down Orange Avenue
towards Kissimee, did - - Was there any



conversati on about another car or another
vehicle on the road?

Yes, there was.
VWhat was that conversation?

Jermai ne turned around and spotted a pickup
truck and commented on how nice it was.

After Jermai ne had drawn your attention to
this pickup truck did anyone else in the
car say anything about the truck or its
rider?

Yes, Danny Summers commented on the fact it
| ooked |i ke someone he had known.

After Danny said that, did Jernaine say
anything to Danny?

Yes, he told himwhen we stop at the
traffic light to turn around and say hi to
hi m or ask him what was up.

And did Danny do that?

Yes, he did.

Was there conversation between the driver
of the red pickup truck and the people in
the car?

Bet ween Danny and the driver.

After that conversation did you pull off
t he road?

Yes, we did.
Was there nore conversation?

Yes.



VWhat do you renenmber being said by anyone
in your car to the driver of the red pickup
truck?

| remenmber Danny Summers asking the driver
how he was, what he was doing, was he still
wor ki ng?

Do you renmenber the driver being asked if
he had any weed?

Yes, | did.

And did the driver respond that he didn't
have any?

Yes, he did.

Was anyt hing said about a car parked (sic)
[part]?

Yes, the driver had asked Jernmine if he
knew of anyone who had sonme spinners for
his car.

Jermai ne was in the passenger side rear
seat of the car you were in?

Yes.

And what conversation did you hear about
t he spinners?

Jermaine told the driver, yes, he did have
sone, they were back at his house and the
driver asked Jermmine did he have a whole
set, Jermaine said, yes, the driver asked
"*Jermai ne how nmuch did he want for them
Jermai ne sai d whatever you want to pay,
since you' re Danny's friend, 1'll trust you
and told the driver he could follow us back
to the house.

After this conversation did Mark start
driving again?



o > O P

o > O P

Yes.
The pickup truck started follow ng?
Yes.

After you started driving away did Jermai ne
say anyt hi ng?

Yes. He said that he was going to jack this
guy, that he was going to do it for all the
guys to see.

Now, at this point, at that tinme, were you
famliar with the termjack?

Not really.

At that tine what did you think that neant?
That he was going to rob him

After saying that he was going to jack this
guy and do it for all the guys to see, did
Jermai ne say anything el se about the person
in the pickup truck?

Yes, he commented he couldn't believe how
stupid the driver was to follow us back to
t he house.

On the way back to the house in Kissimee
whil e you were on the way back, did you see
t he shot gun?

Not i nmedi ately.

At sone point did Jernmaine have the shotgun
in his hand?

Yes.
Was he doing anything with it?

He began loading it, cocking it.
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Playing with it?
Yes.

Was he continuing to talk about what he was
going to do?

Yes. He just kept repeating the same thing
over.

At this point what did you do?

| sat there and | ooked over at Mark and |
asked hi m what was going on and he said he
didn't know

Charissa Wlburn testified to the foll ow ng
concerni ng what occurred when they arrived back at
t he house:

Q

A

When you got back to the house did you see
t he shotgun agai n?

Yes, | did.

Where did you see it at this tine?
Jermai ne had wapped it in a sweatshirt,
threwit inm lap. and told ne to t ake
it in the house.

At that point what did you do?

| picked it up and ran into the house and
put it in Mark's roomon - in Joe's room on
t he bed.

Now, you had heard Jermai ne tal king about
what you said he was tal king about on the
way down. Did you know what Jermai ne was

going to do?

| thought nmaybe he was going to rob him

Did you know Jernaine to be a big talker?
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o r» O » O »

Yes, | did.

Did you have any certainty what was goi ng
to happen when you got back to the house?

No, | wasn't sure.

Based on what he had been saying you
t hought he was going to rob this person?

Yes.

VWhen you got back to the house you put the
gun in Joe's roonf

Yes.

And you went in Mark's roonf

Yes.

Why did you go to Mark's roonf

I'"mnot sure. | went in there and sat down.
While you were sitting there on the bed, did
you hear any conversation outside t he
bedroomin the hallway?

Yeah, shortly after Mark left | heard
Jermai ne scream ng at someone to get down,

don't ook at me, [|'m gonna bl ast you.

As best you recall, you're using the sanme
wor ds when you recall what he said?

Yes.
That is what he was sayi ng?

He said get down on the floor or I'll bl ast
you, don't | ook at ne.

Do you remenber any cuss words being used?
Yes.
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VWhat was that?

He said get down notherfucker or I'll bl ast
you right here.

Q After he said those words at sone point did
you hear sonething el se?

A Yes.
What did you do (sic)?
A shot gun.

Charissa Wlburn testified further that after
hearing the shotgun bl ast, the defendant came into
the roomand told her it was over and that "he's
dead, you can get up now." Charissa Wl burn |ater
observed the defendant going through the victims
personal property and saw the defendant take the
victim s noney, checks and credit cards.

W t ness Danny Sunmers testified simlarly as the
ot her wi tnesses about going to Kinko's and Mary
Li neberger's father's house. He testified that he,
Jermai ne Lebron, Mark Tocci, and Charissa W burn
left to return to the house in Kissimee. On the way
to the house, they cane into contact with the
victim Larry Neal Oiver, Jr., a young man that
Summers knew from work. After sonme brief
conversation, the victimfollowed themto the house.
Summers additionally testified that the defendant
asked Charissa Wl burn to bring the shotgun into the
house. Once at the house, Danny Summers showed the
victimaround parts of the house and then took him
into the living room They remained in the living
roomuntil the defendant called theminto the back
part of the house.

Danny Summrers testified concerning what occurred
once they got to the back of the house:

Q As you're wal king down the hall do you see
someone cone out of one of the roons?

A Yeah, Jer mai ne.
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Did he have anything in his hand?
He had Betsy.

Q Betsy, is that the shotgun you've been
referring to in your testinony?

A Yes. Yep.

Q So he has the gun. Tell the jury what
happens?

A He stuck it in Larry's face and tells him
to get down on the fucking floor.

Q So he points the gun at Larry, tells himto
get on the fucking floor, does Larry do
anyt hi ng?

A Larry went to make a nove |i ke he was going
to get the gun fromhim but Jermine just
wasn't hearing that.

And then Jermi ne, what happened?

Told himagain, | ain't playing, get down
on the fucking floor, |oud.

What did Larry do?
He got on the floor.

Tell us what happened next?

> O » O

He ended up, Larry was |ying down backwards
and Jernmai ne had the gun, to the back of
hi s head and he shot him

Q What do you renmenber seeing happen to the
victims head when the shot was fired?

A It was disintegrated, his head.
Wt ness Dwayne Sapp testified that he was with
t he defendant and the others at Kinko's and at the

honme of Mary Lineberger's father. He |ater went to
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the house in Kissimee with Mary Lineberger and Joe
Tocci. When he went inside, he saw t he defendant
with a shotgun in his hand.

Dwayne Sapp testified as foll ows concerni ng what
happened after he saw the defendant with the
shot gun:

Q Tell us what happened next?

A He cane up to nme, handed ne a pager and
then he said go check out ny new ride in
t he garage, so | went to the garage, | ooked
inside, there was a red pickup truck and I
asked hi mwhere he got it and he said go

| ook inside. | wal ked back inside, |ooked
down the hallway and saw a body |ying on
the fl oor.

The defendant instructed Dwayne Sapp and Vern
WIilliams to get rid of the body.

W t ness Joe Tocci testified to the foll ow ng
concerni ng what happened when he arrived at the
house:

A VWhen we got home, all the lights were on
in the house, and that never happens, so |
wal ked in the door, | don't renmenber what
order, | think I was after Dwayne, and |

wal ked in and Jermai ne cane around the
conmer with the shotgun on his shoul der and
he was all excited and told Mary to sit
down. And ny roomwas to the right, and
she wanted to go to bed, and he said sit
your girl down, she needs to sit down. |
got Mary to sit down - - He opened the
garage and | saw the truck and said, where
did you get that, and he said, turn
around, and | saw the body laying in the
hal | way.

Q Vhat was your action when Jermi ne showed
you this truck and then you saw a body?
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A The first thing | asked was, was he dead,
and he was |ike, what do you think, and it
was the first time | had ever seen a dead
body and | kind of freaked, but | wasn't
going to say anything with Jernmai ne al
hyper like that, so | went with the flow
like it was.

Q While you all were there, did Jermine
tell anybody to do anything?

A Yes.

Q What do you recall?

A He told everybody el se basically since he
did it everybody else has to cl ean up-after
hi m
(R, 111-18).

Dr. MClane testified that preparation in this case
consisted of listening to the live testinony and review ng the
deposition of the defendant’s nother, Jocelyn Ortiz, and the
def endant’ s school records. Dr. MC ane further testified

t hat :

1. Jocelyn Ortiz did not "have a nurturing | oving
not her experience with [her] own nother," thus
people |like that "are sonewhat warped in the way
and limted in their own ability to show
appropriate affection and nurturing to their own
child."

2. Jocelyn Ortiz, due to her drug use, was forced
to be separated fromthe defendant for a few
years.

3. "A baby who doesn't have warnth and security and
hasn't been shown appropriate love will often be
warped, in a sense, and find it difficult to
form meani ngful relationships in society and to
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have a mature nmoral and et hical standards and
ot her standards for treating other people.”

4. "It appears that she [Jocelyn Ortiz] was torn
within herself between her feeling of duty
toward the child and her apparent, from what she
sai d, rather consistently during her testinony,
absence of real loving feelings. She didn't want
the child, didn't want the child back. She has
never wanted the child. But she felt guilty
about that. And it appears conpensated for that
by overindulging at tine with noney to try to
conpensate for her physical and geographi cal
absence, at tines, and for her |ack of warm
| oving, nurturing behaviors."

5. The defendant had synptons consistent with
soneone with Attention Deficit Disorder

6. The defendant had an exaggerated need for
approval and |ikely had shall ow enpti ona
attachnents.

7. The defendant had a "chil dhood that's fraught
with difficulties from pregnancy through the
first few nonths, through the first few years of
separation fromnmom through the doubl e-whamy
of mama not being able to show | ove and yet
overindulging in material things and ot herw se.
It seens |ike a situation where there was little
of what we would normally call normal
not heri ng. "

The cross-exam nation of Dr. MCl ane by the
State of Florida revealed the follow ng:

Q You repeatedly in your testinony referred
to what inpact sonething could have had,
what it can have, what it may have?

A Yes.

Q You don't know in this situation in point
of fact what, if any, affect any of those
t hings had on this defendant who sits in
this courtroomtoday; Isn't that right?
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A That's correct. To the extent - | was
merely tal king about statistical
probabilities.

Q And generalities?
Certainly not certainties.

Q Okay. Now, that's because you have not
done a conplete workup (sic) on this
defendant; Is that correct?

A That is correct. | have never met him
bef ore today.

Dr. McClane testified that in performng a
t horough nental health eval uati on of someone for a
death penalty case he would normally interviewthe
def endant for an hour and a half to two hours. The
doctor would al so give sone psychol ogical testing to
assess a defendant's psychol ogi cal status concerning
organic matters, |earning problens, personality
probl ens, or intelligence problens.

Here, Dr. MCl ane did not interviewthe
def endant nor did he do any psychol ogical testing on
him Dr. MCl ane was not given any informtion about
t he defendant's foster parents or any other persons
who ni ght have known t he def endant.

Dr. McClane testified as foll ows:
Q Al right. Now, you were not asked to do
that conplete kind of nmental health

evaluation in this case; |Is that correct.

A That's correct.

Q Al'l you were asked to do is read the
deposition and | ook at the records and cone
to concl usi ons based on those?

A Concl usi ons regardi ng him

Q Let ne rephrase that. To render sone
opi ni ons based on those sources?
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A That's correct.

Q Now, would you not agree that it is - That
that information is not sufficient to cone
to any reliable conclusions or final
concl usi ons about the defendant?

A Per haps not final conclusions. Reliability
is a different word. If | assume that the
records are accurate and that the
deposition and court testinony-is accurate,
| can conme to sone probabl e concl usions,
yes.

Q Let me put it to you this way: As a
doctor, you would not start on a course of
treatment of an individual based on that
m ni nrum anount of i nformation, would
you?

A No.

On the issue of whether the defendant suffered
fromAttention Deficit Di sorder or conduct disorder,
Dr. MClane testified:

Q So based upon the records you reviewed, we
don't know whet her we have a sufferer from
A.D. H D. or conduct disorder or el ements of
bot h?

A That's right. | would favor the latter, but
don't know for sure. There is not enough
i nformation.

(R, 125-28).

SUMVARY OF ARGUMENT

1. This Court has repeatedly held that a prospective juror’s
vi ew agai nst the death penalty is a legitimte, race neutral
reason for a perenptory challenge. Here, Ms. Nel son-Brown,
unli ke the jurors identified by Lebron, specifically stated
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t hat she was agai nst the death penalty. On this record, that
reason was sufficient to provide a race neutral reason for the
perenpt ory chal |l enge.

2. Lebron cannot show reversible error on this claimbecause
the State presented the facts as they existed, the trial Court
tw ce specifically instructed the jury that it could not base
its recomendation on a finding that Lebron was the shooter,
and Lebron has not conme forward with any vestige of proof that
the jury violated those instructions.

3. Below, Lebron clainmed that the New York docunents showed
yout hful offender treatment; however, he provided the trial
court with no authority to support his claim Further, the
certificate of disposition signed by the New York clerk of
court certifies a “crinme convicted of.” Mreover, Lebron
conceded that he was given “five years probation, the sane as

a felony.” As to Lebron's Florida felonies, the relevant facts
fromthose convictions were the facts detailing the use or
threat of violence during the comm ssion of those felonies;
and, Lebron cites to no authority for those facts to have been
changed to conformto the verdicts rendered on the other
charges fromthe sane epi sode.

4. Ring has no application to the facts of this case.

Lebron’s death sentence was based in part on his previous
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convictions for felonies involving the use or threat of

viol ence. (R, 107-32). See Jones v. State, Nos. SC01l-734 &

SC02-605 (Fla. May 8, 2003)(citing Bottoson v. Mbore, 833

So.2d 693, 723 (Fla. 2002)(Pariente, J., concurring in result
only) (explaining that “in extending Apprendi to capital
sentencing, the Court in Ring did not elimnate the *prior
conviction’ exception”)).
5. Although the trial court gave little weight to the
exi stence of Lebron’s enotional and nental health probl ens
because of the absence of any evidence that it caused Lebron’s
actions on the night of the nurder, the sentencing order
clearly reflects that the trial court considered the evidence
and wei ghed it accordingly. “The fact that [Lebron] disagrees
with the trial court’s conclusion does not warrant reversal.”
ARGUMENT
Jurisdiction

This Court has jurisdiction pursuant to Article V,

section 3(b)(1) of the Florida Constitution.
| SSUE |

VWHETHER THE STATE | MPERM SSI BLY EXERCI SED A

PEREMPTORY CHALLENGE TO EXCUSE AN AFRI CAN- AMERI CAN

JUROR W THOUT PROVI DI NG A RACE NEUTRAL REASON FOR

THE EXCLUSI ON?

Statenent of the |ssue
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Appel | ee restates the issue because Appellant’s
formulation is not posed in the formof a neutral question
which franes the issue to be decided by this Court.

St andard of Review

The standard of review applied by an appellate court when
addressing a trial court’s decision concerning perenptory
chal l enges is the abuse of discretion standard established in

Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 1980). FEiles v.

State, 613 So.2d 1301 (Fla. 1992).
Ar gunment

Lebron argues that “[t]he ‘race-neutral’ explanation
given by the State for the striking of Nel son-Brown, a black
juror, would have applied no less to the white jurors. Thus,
it cannot be viewed as race neutral.” (1B, 32-33). However,
this argunent is not supported by the record.

Prospective juror nunmber 207 stated “[i]n sonme cases it’s
warrant ed,” when asked “[h]ow do you feel about the death
penalty?” (R, 121). Prospective juror nunber 115 stated “I
think in some cases it’s warranted” when asked “[h]ow do you
feel about the death penalty?” (R, 131). Prospective juror 187
stated “I amin favor of it, depending on the circunstances”
when asked “[d] o you have any opinions about the death

penalty?” (R, 163). The prospective juror at issue, number 108
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- Ms. Nelson-Brown, stated “I don’t agree with it” when asked
“[d] o you have any opinions concerning the death penalty?’ (R,
128).

When asked for a racially neutral reason for striking
Ms. Nelson-Brown, the State responded that “[s]he indicated
that she did not agree with the death penalty, though she
eventually did say she could consider it. The fact that she
does not agree with it is ny racially neutral reason for
striking her.” (R, 465). In response to Lebron’s argunent that
the State’s reason applied equally well to Ms. Bastian and
Ms. Daniels, the State pointed out that:

Ms. Bastion said sonetines the death penalty is

necessary. That is a far cry from| don’t agree with

t he death penalty. Ms. Daniels, | don’t have an

exact quote, but | basically have a note: Neutral go

ei ther way. And, ny recollection is she never

i ndi cated an opposition to the death penalty, while

she may not have been a strong proponent. That's far

different than —-
(R, 466).

This Court has repeatedly held that a prospective juror’s

vi ew agai nst the death penalty is a legitinmate, race neutral

reason for a perenptory challenge. Hartley v. State, 686 So.2d

1316 (Fla. 1996)(citing Walls v. State, 641 So.2d 381 (Fla.

1994) cert. denied, 513 U. S. 1130 (1995); Atwater v. State,

626 So.2d 1325 (Fla. 1993), cert. denied, 511 U. S. 1046
(1994)). Here, Ms. Nelson-Brown, unlike the jurors identified
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by Lebron, specifically stated that she was against the death
penalty. On this record, “[t]hat reason was sufficient to
provide a race neutral reason for the perenptory! challenge.”
ld. at 1322.
| SSUE 11

WHETHER THE TRI AL COURT WAS REQUI RED TO RESTRI CT THE

TESTI MONY ALLOWED BEFORE THI S JURY TO CONFORM TO THE

SPECI AL VERDI CT RENDERED BY THE PREVI OQUS JURY EVEN

THOUGH THE PREVI OUS JURY HAD HEARD ESSENTI ALLY THE

SAME EVI DENCE?

St atenment of the Issue

Appel | ee restates the issue because Appellant’s
formul ation is not posed in the formof a neutral question
whi ch franmes the issue to be decided by this Court.

St andard of Revi ew
“Atrial court has wide discretion in areas concerning

t he adm ssion of evidence, and, unless an abuse of discretion

can be shown, its rulings will not be disturbed.” San Martin

v. State, 717 So.2d 462, 470-71 (Fla. 1998)(citing Welty v.
State, 402 So.2d 1159, 1162-63 (Fla. 1981)).

Ar gunent

!As this was not a challenge for cause, whether or not
Ms. Nelson-Brown “coul d | ay aside that opinion and consi der
it as a punishnment” (1B, 31), is not relevant. See Barnhill v.

State, 834 So.2d 836, 843-46 (Fla. 2002), cert. denied, 123
S.Ct. 2281 (2003).
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Lebron argues that “[a] new penalty phase is required in
which the State is specifically forbidden to present evidence
and to argue or inply to the new jury that M. Lebron was the
shooter and that the prior jury finding could be ignored.”
(1B, 37). The State respectfully disagrees.

Here, as in San Martin, there was no abuse of discretion

in the adm ssion of the evidence at issue as Lebron’s
i nvol venment in the robbery and nurder was pertinent both to
the penalty that could be inposed? and, ultinmately, to the
applicability of the “comnmtted during the conm ssion of the
crime of robbery” aggravator® 1d.

This Court ordered a new penalty phase because, although
the trial court “correctly analyzed Lebron’s relative
cul pability, as conpared to the other known participants,
based upon its finding - which is supported by the evidence
adduced at trial - that the record was ‘totally devoid of any

evi dence of anyone el se being responsible for the nmurder of

Tison v. Arizona, 481 U. S. 137, 157-58 (1987); Ennund v.
Florida, 458 U S. 782, 801 (1982)(hol ding an individual cannot
be sentenced to death for felony nurder by an acconplice
unl ess the jury finds the defendant killed the victim
i ntended that the victimbe killed, intended that |ethal force
be used, or acted with reckless indifference to human life).

3Section 921.141(5)(d), Florida Statutes (1994), provides
that it is an aggravating circunstance if the capital felony
was conmm tted while the defendant was engaged, or an
accomplice, in the comm ssion of the crine of robbery.

- 25 -



the victim” it was error for the trial court to conclude that
““the evidence established beyond a reasonabl e doubt that the
def endant nurdered Larry Neal Oiver, Jr.’” as that concl usion
was contrary to the jury' s special verdict. Lebron, 799 So.2d
at 1020-21. This ruling highlights the problem created by the
jury’s special verdict. If Lebron is nore cul pable than any of
t he known participants, but he is at the same tinme not the
shooter, then there must be an unknown participant - the

“shooter.” However, there is no evidence to support the
exi stence of another participant/shooter.

Legal fiction is defined* as an assunption of fact made by
a court as a basis for deciding a | egal question. As there is
no evidence in this case of an unknown participant, this
Court’s inmplicit reference to an unknown partici pant can only
be an assunption of fact based on the jury's special verdict.
Not wi t hst andi ng the legal fiction that may® acconpany the
jury’s special verdict in this case, the desire for a

factually supported verdict does not authorize the creation of

evi dence. Below, the State was bound by the evidence as it

“BLAXK s LawDicriovary 894 (6" ed. 1990).

°I't cannot be established that the jury’'s special verdict
was anything nore than a jury pardon.
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exi sted, and could not create, or change, any evidence to
conply with this Court’s assunption of an unknown partici pant.
During the State’s opening argunment, Lebron objected to
the State’s presentation of circunstantial evidence that “put
everybody in a position where they couldn’t kill M. Odiver
except for Jermmine Lebron,” and argued that putting this
evi dence before the jury violated this Court’s ruling that
Lebron’s sentence “nust be based on the evidence that he was
not the shooter.” (R, 502). The trial court, translating this
Court’s opinion, ruled that:

(1) this jury, nor can this court, predicate any
sentence based upon the fact that M. Lebron hinself
was the shooter. But this court, nor did the
Suprenme Court, indicate that we were to manufacture
evi dence or change the testinmony of any wi tness or
change the testinony of any facts.

It sinply translates to me that in order to
assess
the defendant's culpability in the [ight of the
facts
establi shed by the record, that the testinony is the

testimony. That was what the testinony was. Now,
why

that jury found that, | don't know. They found it
and

we're stuck with it. But the Suprenme Court, in none
of these instructions, say to conme in here and
change the

facts of the testinmobny. They didn't say, come in
here

and pull the wool over anybody's eyes about the
testi nmony.
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At the appropriate tine in ny instructions, |
will include a special instruction to themthat
t hey cannot
predi cate any of these aggravating factors on the
fact
t hat he was the shooter, but they can assess his
relative participation. And the only way to
determine his relative participation is to present
t he unadul terated facts based upon testinony.

If I'"'mwong, the Florida Supreme Court wll

tell

me. And that's what that particul ar paragraph neans
to nme. It doesn't nmean to cone in here and create
new

facts. Those are the facts. W're stuck with it

j ust

like we're stuck with the fact that the jury found
t hat he was not the shooter.

Wth that said, your objection is noted and it
w Il be overrul ed.

(R, 505-07).

Before this Court, Lebron specifically identifies the
testimony of witnesses Lang and W I burn as inadm ssible
opi nion testinony that “no one other than M. Lebron was the
shooter.” (1B, 34-35). However, when the State asked w tness
W | burn whet her she knew any information that would indicate
that Mark Tocci killed Larry Oiver, Lebron objected to the
guestion because it called for an opinion; and, the trial
court sustained the objection. (R, 653-54). When the State
asked W | burn whether she had seen Mark shoot A iver, heard
Mark say he shot O iver, heard Lebron say Mark shot O iver, or
heard anyone say Mark shot Oiver, Lebron raised no
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obj ections. (R, 654). Simlarly, when the State asked w tness
Lang whether, fromhis investigation, there was any evidence
i nplicating Mark Tocci as the person who shot Larry Qi ver,
Lebron objected to the question because it called for an
opi nion; and, the trial court sustained the objection. (R,
705). When the State asked Lang whet her any individual had
i ndi cated they saw Mark Tocci shoot O iver, heard from Mark
Tocci that he killed Aiver, or heard from anybody that Mark
Tocci killed Oiver, Lebron raised no objections. (R, 706). As
the trial court sustained Lebron’s objections and prohibited
t he all eged opinion testinony, Lebron cannot show that the
jury was prejudiced by opinions it never heard.

At the close of Lang’s direct testinony, Lebron noved for
either a mstrial or a curative instruction based on the
adm ssion of the statements by Lebron that he had killed Larry
Neal Oiver. (R 707-08). However, the trial court had al ready
given the following limted adm ssibility instruction at the
request of the defense:

Ladi es and gentlenen of the jury, the evidence
t hat you are hearing now has to do with assessing

t he

defendant's relative culpability in light of the
facts

established by the record; that is, what his degree
of

participation in his defense (sic) is.
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It is also admi ssible for the fact of show ng
that no other known participant was proven to be
t he shooter.

As | have indicated to you earlier is that a
special finding by the jury found that the
def endant, Jernmai ne Lebron, did not actually pul
the trigger or kill M. Oiver. The jury found that
Larry Neal Oiver was killed by a person other than
Jer mai ne Lebron.
Your finding, and whatever those findings my be in
this particular case, cannot be predicated upon a
finding that he was, quote, the shooter, unquote,
but nust be whatever you find predicated on his
degree of
participation in this event of nmurder in the first
degr ee.

So this evidence is limted to that particul ar
function. His degree of participation and whet her
or not any other known participant was proved to be
the shooter. Again, | instruct you that whatever
eval uation you make in deciding these aggravating
factors or mtigating factors cannot be prem sed
upon the finding that M. Lebron was hinself the
shooter. It nust be prem sed upon his |evel of
participation in the offense.

(R, 699-700).
The trial court, therefore, denied Lebron’s notion
stating:
| have given a limted instruction and in
fashioning that limted instruction, | have quoted
liberally fromthe opinion of the Florida Supreme
Court in this particular matter.
The Florida Supreme Court did not give any
di recti on what soever when it tal ked about evidence
of this defendant's participation in the hom ci de of
Larry Neal O iver.

The Florida Suprenme Court did not go back and
ask me to go in and restructure the testinony of
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Wi t nesses who raised their hands, under oath, and
testified. Their testinony is their testinony. |
can't change it; you can't change it; and the

Fl ori da Supreme Court should not change it. But

t hey, as you say, are the Suprene Court and they can
do whatever they want to do. And we have to respect
that since they are the Supreme Court. But the
facts are the facts. The Suprene Court indicated
that any sentence in this particular case cannot be
predi cated on the fact that he was the shooter.

Just |ike we assune that the jury in the last trial
understood all of the instructions, understood al

of the evidence, and we're giving that verdict great
deference as to the special finding that Larry Neal
Oiver was killed by a person other than Jernmaine
Lebr on.

| woul d hope and trust that these twelve

i ndividuals here will take their oath just as
serious as that last jury that took their oath. |
have instructed themand will instruct themthat any

deci sion that they reach, whatever that is, in
determ ni ng the absence or presence of aggravating
or mtigating factors cannot be predicated on the
fact that he was the shooter. But that evidence is
rel evant and material in determ ning and assessing
(1) his participation; and (2) that no other known
partici pant was a shooter.

Now, |'m not good at snoking mrrors and | have
ruled. If | amwong, then | amquite sure that the
men and wonmen of the Florida Suprene Court, at some
point in time, will tell me that. But | have ruled
for better or worse. You have perfected your
record. | will give you, if you would |ike, M.

Slovis and M. Norgard, a standi ng objection.
(R, 710-11). (See also the trial court’s final instructions to
the jury during which the jury was twice told that it could
not recomend a sentence prem sed upon a finding that Lebron
was the shooter in the death of Larry Neal Oiver, Jr.) (R

1016- 17) .
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Consequently, the issue before this Court is whether
Lebron can show reversible error when the State presented the
facts as they existed, when the Court twi ce specifically
instructed the jury that it could not base its recomendation
on a finding that Lebron was the shooter, and when Lebron has
not come forward with any vestige of proof that the jury
vi ol at ed those instructions.

Lebron argues that the jury was tainted by evidence that
i nplicated Lebron as the shooter; however, this jury heard no
nore evidence that Lebron was the shooter than did the jury
that specifically found that he was not the shooter and yet
al so recomended his death. Thus, it is not clear, based on
the juries identical recommendati ons, what prejudice Lebron
claims resulted. G ven the conplete absence of any indication
that this jury violated the trial court’s instructions not to
base their recommendati on on Lebron having been the shooter,
and the presunption that the jury followed the trial judge's
instructions® the instant record only supports a finding that
both juries sinply found the aggravating circunstances

out wei ghed the mtigating circunstances.

See e.qg. Carter v. Brown & W Ilianmson Tobacco Corp., 778
So.2d 932, 942 (Fla. 2000)(citing Sutton v. State, 718 So.2d
215, 216 (Fla. 1st DCA 1998)).
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This Court has explained “that inconsistent verdicts are
al | owed because jury verdicts can be the result of lenity,
and, therefore, verdicts do not always speak to the guilt or

i nnocence of a defendant.” State v. Connelly, 748 So.2d 248,

252 (Fla. 1999)(citing Fayson v. State, 698 So.2d 825, 826-27

(Fla. 1997)). Lebron's desire for a sentence “based on the
evi dence that he was not the shooter” does not authorize the
creation of that evidence. Below, the State was bound by the
evidence as it existed, and could not create, or change, any
evidence to conply with this Court’s assunption, based on the
jury’s special verdict, of an unknown participant. As the
trial court so eloquently put it:

| woul d hope and trust that these twelve individuals

here will take their oath just as serious as that
last jury that took their oath. | have instructed
themand will instruct themthat any deci sion that

t hey reach, whatever that is, in determning the
absence or presence of aggravating or mtigating
factors cannot be predicated on the fact that he was
the shooter. But that evidence is relevant and
material in determ ning and assessing (1) his
participation; and (2) that no other known

partici pant was a shooter.

Now, |'m not good at snoking mrrors and | have
ruled. If | amwong, then | amquite sure that the
men and wonmen of the Florida Suprene Court, at sone
point in time, will tell me that.

(R, 710-11).

| SSUE |11
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VWHETHER THE TRI AL COURT ERRED | N ALLOW NG THE STATE

TO | NTRODUCE LEBRON S PRI OR CONVI CTI ON FOR ATTEMPTED

ARMED ROBBERY AND WHETHER THE TRI AL COURT ERRED I N

ALLOW NG THE STATE TO | NTRODUCE EVI DENCE NECESSARY

TO DESCRI BE LEBRON' S CONVI CTI ONS FOR ROBBERY AND

KI DNAPPI NG?

St at ement of the Issue

Appel | ee restates the issue because Appellant’s
formul ation is not posed in the formof a neutral question
which frames the issue to be decided by this Court.

St andard of Revi ew

“If the ruling consists of a pure question of |aw, the

ruling is subject to de novo review. See, e.qg., Philip J.

Padovano, Florida Appellate Practice 8 9.4 (2nd ed. 1997).”

State v. d atzmayer, 789 So.2d 297, 301 n.7 (Fla. 2001). |If

the ruling consists of a m xed question of |aw and fact
addressing other issues, the ruling nust be sustained if the
trial court applied the right rule of law and its ruling is
supported by conpetent substantial evidence. [d. Finally,
regarding the testinony admtted, “[a] trial court has w de

di scretion in areas concerning the adm ssion of evidence, and,
unl ess an abuse of discretion can be shown, its rulings wll

not be disturbed.” San Martin v. State, 717 So.2d 462, 470-71

(Fla. 1998)(citing Welty v. State, 402 So.2d 1159, 1162-63

(Fla. 1981)).

Ar gunent
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Lebron’s first claimraised in this issue is that “[t] he
determ nation by the trial court that evidence of a New York
conviction was adm ssible evidence was error.” (1B, 40). The
State respectfully disagrees.

Lebron argues that the trial court’s determ nation that
Lebron’s New York conviction was adm ssible is unsupported by
conpetent substantial evidence. To support this statenment,
Lebron refers to the absence of additional evidence fromthe
State to rebut Attorney Slovis's assertion that the New York
docunments actually reflected youthful offender treatnent;
however, Lebron cites to no authority for the trial court to
defer to an unsupported argunment by an advocate. Although
Slovis clained that the docunents showed yout hful offender
treatnment, he provided the trial court with no authority
either fromthe New York docunments, New York casel aw, New York
statutes, or New York court rules, to support his claim
Further, the certificate of disposition signed by the New York
clerk of court certifies a “crime convicted of.” (SR, State’s
Exhi bit 3). Mreover, Slovis conceded that Lebron was given
“five years probation, the sane as a felony.” (R, 753). Thus,
it would appear that it was Lebron’s argunment that was not

supported by conpetent substantial evidence.
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Nevert hel ess, the record reflects w thout dispute the
presence of felony convictions of Lebron for robbery,
ki dnappi ng, and aggravated assault with a firearmto support
the prior violent felony aggravator for his death sentence.
Accordingly, any error in the adm ssion of Lebron’s New York

attenmpted robbery conviction was harm ess. See Henyard v.

State, 689 So.2d 239, 252 (Fla. 1996) (finding inproper

adm ssion of juvenile adjudication for robbery with a weapon
harm ess gi ven presence of six other felony convictions to
support the prior violent felony aggravator).

Lebron’s other claimin this issue is that the trial
court erred in allowi ng the adm ssion of testinony describing
the factual circunmstances of his convictions for robbery and
ki dnappi ng that were inconsistent with his conviction for
sinple assault. (1B, 41). Mre specifically, Lebron argues
that the trial court erred in “three ways: (1) by all ow ng
hearsay that was unrebuttable to be admtted through O ficer
Schroeder; (2) by allowing the State to present evidence which
indicated that M. Lebron was guilty of the attenpted first-
degree nmurder by permtting testinony through Oficer
Schroeder that Nasser told |law enforcenent officers that M.
Lebron pointed a gun at his head and fired it when this

testimony was contrary to the verdict for sinple assault and
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(3) by allowing O ficer Schroeder to testify that the black

man used a gun contrary to the jury's finding that M. Lebron

did not use a firearmduring the Nasser incident.” (IB, 43).
Regar di ng Lebron’s cl ai m of unrebuttabl e hearsay,

al t hough the victimwas unavail abl e, as Lebron was given the

opportunity to cross-exam ne O ficer Schroeder, there was no

error in the adm ssion of the officer’s testinony. See Danren

v. State, 696 So.2d 709, 713 (Fla. 1997)(finding no error

wher e defendant afforded opportunity to cross-exan ne hearsay

W tnesses); Spencer v. State, 645 So.2d 377 (Fla.
1994) (finding no error because Spencer was given an

opportunity to cross-exaimne the officer); Waterhouse v.

State, 596 So.2d 1008 (Fla. 1992)(findi ng hearsay testinony
about defendant’s prior first-degree nmurder conviction

adm ssi bl e where def endant afforded opportunity to rebut, even
t hough he did not or could not rebut the testinony).

Lebron’s second part of this sub-issue has two apparent
conponents. First that the testinony about Lebron trying to
kill Nasser was inconsistent with the latter jury' s verdict’,
and, second, that this testinony was highly prejudicial and

inflammatory. Lebron’s desire for testinony supporting sinple

"The first jury did convict Lebron of attenpted nurder.
Lebron v. State, 724 So.2d 1208 (Fla. 5'" DCA 1999).
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assaul t® does not authorize the creation of that evidence.
Further, Lebron does not challenge, or even address, the
testinmony’s rel evance to his convictions for kidnapping and
robbery, the actual aggravating factors. The relevance to the
ki dnappi ng and robbery convictions is obvious, as it was the
use of the gun, whether by Lebron or at his direction, that
facilitated the kidnapping and robbery and it was the gun
jamm ng that allowed the victimto escape. Therefore, the
testimony was adm ssi bl e because the facts of the kidnapping
and robbery were relevant and inseparable fromthe facts

supporting the sinple assault conviction. See Lamarca v.

State, 785 So.2d 1209, 1212 (Fla. 2001)(finding inseparable
crinme evidence adm ssi ble under section 90.402 because it is

rel evant); Coolen v. State, 696 So.2d 738, 742-43 (Fla.

1997) (findi ng evidence of uncharged crines adm ssible as

necessary to “‘describe the deed’”). See also Mirgan v. State,

415 So.2d 6, 12 (Fla. 1982) (not limting evidence to
conviction by finding adm ssion of evidence of accusation of

first-degree nmurder that led to conviction for second-degree

8Agai n, regarding the consistency of the testinony with
the verdicts, because jury verdicts can be the result of
lenity, they do not always speak to the guilt or innocence of
a defendant. State v. Connelly, 748 So.2d 248, 252 (Fl a.
1999) (citing Fayson v. State, 698 So.2d 825, 826-27 (Fla.
1997)) .
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murder relevant to apprise jury of background of prior
convi ction).

As to the prejudicial and inflamatory nature of the
evidence, it was the details of the use or threat of violence
that was relevant fromhis prior felony convictions. Only
prior felonies involving the use or threat of violence are
adm ssi bl e under section 921.141(5)(b), Florida Statutes, not
all prior felony convictions. Accordingly, the relevant facts
from Lebron’s prior felony convictions were the facts
detailing the use or threat of violence during the conmm ssion
of those felonies; and, Lebron cites to no authority for those
facts to have been changed to conformto the verdicts rendered
on the other charges fromthe sanme episode. Here, as Lebron
points out, there was no victimtestinony, just a |aw
enf orcenent officer relating the details of Lebron’s prior
violent felonies. Thus, Lebron has failed to denonstrate that
t he probative value of this evidence was outwei ghed by the

al l eged inflanmatory or overly prejudicial nature of the

evi dence. See e.g. Jones v. State, 748 So.2d 1012, 1026 (Fl a.
1999) (finding details of prior victinms death, including

phot ographs and coroner’s report, relevant and adm ssible to
assist the jury in evaluating the character of the defendant

and the circunstances of the crinme).
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Finally, regarding the evidence that the black man used
the gun, the defense could easily have rebutted this testinony
with the “jury’s finding that M. Lebron did not use a firearm
during the Nasser incident.” (1B, 43).

| SSUE |V

WHETHER FLORI DA’ S DEATH PENALTY STATUTE | S
UNCONSTI TUTI ONAL UNDER APPRENDI / RI NG?

Statenment of the Issue

Appel | ee restates the issue because Appellant’s
formul ation is not posed in the formof a neutral question
whi ch franmes the issue to be decided by this Court.

Standard of Review

“1f the ruling consists of a pure question of |aw, the
ruling is subject to de novo review. See, e.qg., Philip J.
Padovano, Florida Appellate Practice §8 9.4 (2nd ed. 1997).”

State v. datzmayer, 789 So.2d 297, 301 n.7 (Fla. 2001).

Ar gunment
Lebron argues that Florida s “capital sentencing schene
is unconstitutional in that it inmperm ssibly allows a judge
rather than a jury to find the aggravating factors necessary
to inpose a death sentence and in that a sentence of death nay
be i nposed absent a unani nous recommendation fromthe jury.”

(1B, 46). The State respectfully disagrees.
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Initially, the State points out that Ring, an extension

of the Supreme Court’s holding in Apprendi v. New Jersey, 530

U.S. 466 (1999), to death penalty cases, is not inplicated in
Fl ori da, because the maxi mum penalty for a capital felony in

Florida is death. See e.q., Porter v. Crosby, 840 So.2d 981

(Fla. 2003) (noting that this Court has repeatedly held that

t he maxi num penalty under the statute is death), reh’ g denied,

(Mar. 13, 2003).

More specifically, in MIls v. More, 786 So.2d 532

(Fla.), cert denied, 523 U.S. 1015 (2001), this Court
announced that Apprendi was inapplicable to Florida’ s capital
sentenci ng | aw because:

The plain | anguage of section 775.082(1) is clear
t hat the maxi num penalty avail able for a person
convicted of a capital felony is death. Wen
section 775.082(1) is read in pari materia with
section 921.141, Florida Statutes, there can be no
doubt that a person convicted of a capital felony
faces a maxi num possi bl e penalty of death.

MIlls, 786 So. 2d at 538 (Fla. 2001). See also Shere v.

Moore, 830 So. 2d 56 (Fla. 2002) (stating that a Florida
defendant is eligible for a sentence of death if convicted of
a capital felony).

As noted in MIIs and Shere, death is an avail able
puni shment for a defendant convicted of a capital felony.

Florida’ s District Courts of Appeal, the courts of appeal for
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non-deat h penalty capital convictions, have had cause to
explain the distinction between “capital” offenses where death
as a puni shment was unavail able at the tine the defendant was
charged as opposed to cases in which the death penalty coul d

have been i nposed but was not. See e.g. Ferguson v. State,

692 So.2d 930, 931 (Fla. 5'" DCA 1997). The “further
proceedi ngs to determ ne sentence” mandated by section 921. 141
of the Florida Statutes, is not provided for capital offenses,
such as capital sexual battery, where death as a punishment is
unavail able. 1d. Obviously, if death were not a penalty
avai l abl e for his convictions, the unique further proceedings
twi ce provided Lebron pursuant to section 921.141 of the
Fl orida Statutes would not have been required.

Florida s sentencing process is a way to satisfy the
Ei ght h Amendnment and protect against capricious and arbitrary
sentences, and does not translate into a constitutional
anal ysis for Sixth Amendnent purposes. The “two separate
findings of fact by the trial judge” identified by Lebron
narrows the class of defendants already subject to the death

penalty by virtue of their conviction. See e.qg., Porter v.

Crosby, 840 So.2d 981 (Fla. 2003) (noting that this Court has
repeatedly held that the maxi mum penalty under the statute is

death), reh’g denied, (Mar. 13, 2003). It does not increase
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the punishnment, it nerely limts the selection of a death
sentence to a portion of those who have al ready been found
eligible to receive that sentence. As such, Apprendi is

i napplicable to sentences at the statutory maxi numin capital
cases for the same reason Apprendi is inapplicable to
sentences at the statutory maxi mumin noncapital cases.

Vet her puni shed under section 921.0022-24 (the Crim nal

Puni shnment Code) or under section 921.141, of the Florida
Statutes, if the sentence i nposed does not exceed the
statutory maxi mum there was, of course, no violation of the
right to a jury determ nation of any fact that increases the
penalty for a crine beyond the prescribed statutory maxi num

Cf. Hall v. State, 823 So.2d 757, 764 (Fla. 2002)(finding

Apprendi inapplicabl e because the sentence for each of Hall’s
of fenses did not exceed the statutory maxi mum.

Nonet hel ess, Ring has no application to the facts of this
case. Lebron’s death sentence was based in part on his

previ ous convictions for felonies involving the use or threat

of violence. (R, 107-32). See Jones v. State, Nos. SC01-734 &

SC02-605 (Fla. May 8, 2003)(citing Bottoson v. More, 833

So. 2d 693, 723 (Fla. 2002)(Pariente, J., concurring in result

only) (explaining that “in extending Apprendi to capital
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sentencing, the Court in Ring did not elimnate the ‘prior
conviction’ exception”)).
| SSUE V
WHETHER LEBRON S SENTENCE OF DEATH | S PROPORTI ONAL?
St at ement of the Issue

Appel | ee restates the issue because Appellant’s
formulation is not posed in the formof a neutral question
whi ch frames the issue to be decided by this Court.

St andard of Review

“I'n reviewing the proportionality of death sentences,
this Court does not sinply conpare the nunber of aggravators
to the nunber of mtigators. Instead, [this Court] ensure[s]
uniformty in the death penalty by reviewing all the
circunstances in the present case relative to other capital

cases.” Evans v. State, 838 So.2d 1090, 1097-98 (Fl a.

2002) (citations omtted).
Ar gunment
Initially, Lebron argues that the trial court inproperly
rejected or inproperly assigned little weight to several
mtigating factors. (1B, 50). The State respectfully
di sagr ees.
Lebron claims that his chil dhood abuse shoul d have been

recogni zed as a significant mtigating factor by the trial
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court because it was coupled with other factors such as youth,
immaturity, and substance abuse. (IB, 55). Lebron supports
this claimwith the testinony of his nother, his school
records, and Dr. MCl ane’s eval uation of that evidence. (IB,
50- 56).
As to Lebron’s age, the trial court found:
The defendant was 21 years of age at the time of

t he comm ssion of this crinme. Age is only a

mtigating circunmstance when it is relevant to the

def endant’ s nmental and enotional maturity and his

ability to take responsibility for his own acts and

to appreciate the consequences resulting fromthem

There is no evidence that the defendant was not

mentally and enotionally mature.

(R, 121).

Lebron’s argunents regarding his enotional or nental age
are insufficient to show error in this determnation. In his
initial brief, Lebron clainms that “[r]ecords fromthe Mount
Pl easant Cottage School reflect that at age 14 M. Lebron was
functioning 3.1 years bel ow his biological age; however, on
t he sanme page Lebron notes that “[a] 1989 pssychol ogical (sic)
report found that M. Lebron was at the age of 14.5 and
functioned in the | ow average to borderline intelligence
range. (1B, 53). As Lebron was born on July 16, 1974, he was
only 14.5 years old by 1989. Even if this report was generated

as | ate as December of 1989, it could only mean that Lebron
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had substantially inmproved in a short period and was at an age

that was within a year or |ess of his biological age.

Many of Lebron’s other clainms, without record references,
are apparently references to school reports of educational, as
opposed to nental or enotional, deficits. Regarding Lebron’s
school performance, the trial court found:

The defendant's school records reflected that he
performed poorly academ cally and exhi bited
difficult social behaviors. The records also showed
t hat he had been observed to express age appropriate
i nterests.

The records reflect that the defendant was a
child of |ow average or average intelligence, with
no indication of organic damage. Dr. Thomas MC ane,
who was called by the defense, testified on cross-
exam nation by the State that the records he
reviewed reflected that the defendant's | evel of
intelligence was about average for the popul ation.
Dr. McClane testified that the defendant's |1 Q range
was around a hundred, which by definition is the
popul ati on average.

The records also indicated that the defendant,
up to age eighteen, was del ayed in | anguage and math
skills, and had engaged in an escal ating pattern of
anti soci al or delinquent behavior. The records do
not show, however, that the defendant was acting at
a level inconsistent with his chronol ogi cal age at
the time the nurder was commtted, or that his
enmotional or nental age is inconsistent with his
chronol ogi cal age.

It is quite evident fromthe records that the
def endant was a failure in school, attended sone
speci al education classes and eventual |y dropped out
of school .

The Court finds that this is a mtigating
circunstance and gives it sonme weight.
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(R, 123).
Regardi ng Lebron’s interpersonal skills, the trial court
found:

There was no evi dence presented that supports
the notion that the defendant had an exaggerated
need for approval, was easily led by others, or that
he had shall ow emotional attachnments. There was
evi dence that he was good with some children.

The Courts finds that being good with children
is somewhat of a mtigating factor but gives it very
little weight.

(R, 123).
Regardi ng Lebron’s parents, the trial court found:

The evidence established that the defendant's
not her and father were never married; that his
not her was once a drug user and not an addict as
al l eged by the defense; that his father had a
crimnal history; that his father abandoned his
not her whil e she was pregnant; that the defendant
was in foster hones; that the defendant was cared
for by extended famly at tinmes; that the defendant
did not have total care by his nother while grow ng
up; that his nother was a "go-go" dancer/adult club
owner; and that his nother travel ed sonewhat.

VWil e the Court finds the things nmentioned above
were proved, there was no evidence presented on what
effect, if any, these circunstances had on the
def endant .

The Court finds this to be a mtigating factor
but gives it very little weight.

(R, 124).
Regar di ng whet her Lebron was neglected, the trial court

f ound:
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The defense contends that the defendant was
rejected by his mother and she had negative feelings
about him While the Court finds that this was
proven, there was no evidence presented on what
effect, if any, this had on the defendant in
relationship to the comm ssion of the crinmes he was
convicted of in this case.

The Court finds that this factor is present and
gives it sonme weight.

(R, 124).

trial

Regar di ng whet her Lebron had psychol ogi cal probl ens,
court found:

The defense contended that the defendant has
enotional problens, mental health problens,
substance abuse problens, is hyperactive and suffers
froma speech inpairnent. The evidence presented to
establish these problens were the deposition and
live testinony of Jocelyn Ortiz, the defendant's
not her, treatnment notes/records, the defendant's
school records, and the testinony of Dr. Thomas
McCl ane, a forensic psychiatrist.

Dr. McClane’'s Testinopny

Dr. McClane testified that preparation in this case
consisted of listening to the live testinmony and
reviewi ng the deposition of the defendant’s nother,
Jocelyn Ortiz, and the defendant’s school records.
Dr. McClane further testified that:

1. Jocelyn Ortiz did not "have a nurturing | oving
not her experience with [her] own nother," thus
people |like that "are sonewhat warped in the way
and limted in their own ability to show
appropriate affection and nurturing to their own

child."

2. Jocelyn Ortiz, due to her drug use, was forced
to be separated fromthe defendant for a few
years.
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3. "A baby who doesn't have warnmth and security and
hasn't been shown appropriate love will often be
war ped, in a sense, and find it difficult to
form meani ngful relationships in society and to
have a mature noral and ethical standards and
ot her standards for treating other people.”

4. "It appears that she [Jocelyn Ortiz] was torn
within herself between her feeling of duty
toward the child and her apparent, from what she
sai d, rather consistently during her testinony,
absence of real loving feelings. She didn't want
the child, didn't want the child back. She has
never wanted the child. But she felt guilty
about that. And it appears conpensated for that
by overindulging at tine with noney to try to
conpensate for her physical and geographi cal
absence, at tines, and for her |ack of warm
| oving, nurturing behaviors."

5. The defendant had synptons consistent with
soneone with Attention Deficit Disorder

6. The defendant had an exaggerated need for
approval and |ikely had shall ow enpti ona
attachnents.

7. The defendant had a "chil dhood that's fraught
with difficulties from pregnancy through the
first few nonths, thorough the first few years
of separation fromnmom through the doubl e-
whamy of mama not being able to show | ove and
yet overindulging in material things and
otherwise. It seens |like a situation where there
was little of what we would normally call normal
not heri ng. "

The cross-exam nation of Dr. MCl ane by the
State of Florida revealed the follow ng:

Q You repeatedly in your testinony referred
to what inpact sonething could have had,
what it can have, what it may have?

A Yes.
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Q You don't know in this situation in point
of fact what, if any, affect any of those
t hings had on this defendant who sits in
this courtroomtoday; Isn't that right?

A That's correct. To the extent - | was
merely tal king about statistical
probabilities.

Q And generalities?
Certainly not certainties.

Q Ckay. Now, that's because you have not
done a conplete workup (sic) on this
defendant; Is that correct?

A That is correct. | have never net him
bef ore today.

Dr. McClane testified that in performng a
t hor ough nental health eval uation of soneone for a
death penalty case he would normally interviewthe
def endant for an hour and a half to two hours. The
doctor woul d al so give sone psychol ogical testing to
assess a defendant's psychol ogi cal status concerning
organic matters, |earning problens, personality
probl ens, or intelligence problens.

Here, Dr. McClane did not interviewthe
def endant nor did he do any psychol ogical testing on
him Dr. MC ane was not given any information about
t he defendant's foster parents or any other persons
who m ght have known the defendant.

Dr. McClane testified as foll ows:

Q Al right. Now, you were not asked to do
that conplete kind of nmental health
evaluation in this case; |Is that correct.

A That's correct.

Q Al'l you were asked to do is read the
deposition and | ook at the records and cone
to concl usi ons based on those?
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A

Concl usi ons regardi ng him

Let nme rephrase that. To render sone
opi ni ons based on those sources?

That's correct.

Now, would you not agree that it is - That
that information is not sufficient to cone
to any reliable conclusions or final
concl usi ons about the defendant?

Per haps not final conclusions. Reliability
is a different word. If | assunme that the
records are accurate and that the
deposition and court testinony-is accurate,
| can conme to sone probabl e concl usions,
yes.

Let me put it to you this way: As a
doctor, you would not start on a course of
treatment of an individual based on that
m ni nrum anount of i nformation, would

you?

No.

On the i ssue of whether the defendant suffered
fromAttention Deficit Di sorder or conduct disorder,
Dr. MClane testified:

Q

(R, 125-28).

So based upon the records you reviewed, we
don't know whet her we have a sufferer from
A.D. H. D. or conduct disorder or elements of
bot h?

That's right. | would favor the latter, but
don't know for sure. There is not enough
i nformation.

Based on the evidence presented, the trial court

concl uded:
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It is quite evident that the defendant has
suffered fromenotional and nmental health probl ens
t hroughout his life. It is also quite evident that
t he defendant did not have the world s best nother,
but he did have a nother who attenpted to provide
himw th everything he needed and wanted. But nopst

important of all, she used the systemto provide him
with social services through various agencies and
school s.

Dr. McClane’s testinony was |limted by the
assignment and materials that were presented to him
As he stated in his testinmony, he could not base a
course of treatnment on the limted information he
recei ved concerning the defendant. Not nuch wei ght
can be placed on his testinony about a defendant he
had never interviewed nor seen before first seeing
himin court during his testinony. In essence, the
doctor did not tell much about the defendant that
was not already reveal ed by his school records.

VWil e the Court finds these factors woul d be
mtigating, it nust give these factors little weight
because no evi dence was presented which denonstrated
a |link between the defendant’s enotional problens,
mental health problenms and | ack of a world cl ass
not her and the facts surrounding the nurder. There
is no evidence to show any rel ati onshi p between
t hese factors and the nmurder of Larry Neal Qi ver,

Jr.

(R, 128).

Lebron is before this Court with the burden of show ng
error by the trial court; however, he does not address the
trial court’s inability to assign nore than little weight to
Lebron’s psychol ogi cal problenms due to the absence of any
evidence relating those problens to the facts surrounding the

murder. Instead, Lebron takes issue with the assignnment of
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little weight by the trial court (IB, 50), wthout addressing
why little weight was assigned.

“Deciding the weight to be given a mtigating
circunstance is within the trial court’s discretion, and a
trial court’s decision is subject to the abuse-of-discretion

standard.” Cole v. State, 701 So.2d 845, 852 (Fla.

1997)(citing Blanco v. State, 702 So.2d 1250 (Fl a.

1997) (hol ding that in reviewing a trial court’s application of
the law to a rule 3.850 notion follow ng an evidentiary
hearing, this Court applies the follow ng standard of review
“As long as the trial court’s findings are supported by
conpetent substantial evidence, ‘this Court will not
‘substitute its judgnment for that of the trial court on
questions of fact, |likew se of the credibility of the
witnesses as well as the weight to be given to the evidence by
the trial court.””)).

In the instant case, when asked “You don't know in this
situation in point of fact what, if any, affect any of those
t hi ngs had on this defendant who sits in this courtroom today;
Isn't that right?,” Dr. MClune responded “That's correct. To
the extent - | was nerely tal king about statistical

probabilities.” (R 126). Thus, here, as in Robinson v. State,

761 So.2d 269, 276 (Fla. 1999), Lebron’s enotional and nental
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health problens were “given little weight as there [was]
insufficient evidence that it caused the Defendant’s conduct.”
Al t hough the trial court gave little weight to the existence
of Lebron’s enotional and nental health problens because of

t he absence of any evidence that it caused Lebron’s actions on
the night of the nurder, the sentencing order clearly reflects
that the trial court considered the evidence and wei ghed it
accordingly. “The fact that [Lebron] disagrees with the trial

court’s concl usi on does not warrant reversal.” |d. at 277

(citing Janes v. State, 695 So.2d 1229, 1237 (Fla.)(noting
that “[r]eversal is not warranted sinply because an appell ant

draws a different conclusion”), cert. denied, 522 U S.

1000( 1997)) .

Two of Lebron’s other sub-issues are whether “[t]his is
not the nost aggravated of first-degree nurders” and whet her
there was “[d]isparate treatnent of co-defendant’s under

Enmund- Tyson.” (1B, 56-60). However, as they are inextricably

intertwi ned, they will be addressed together.

This Court’s opinion fromLebron’s first direct appeal
specifically found that “one of Lebron's two remining
aggravators was grave (involving his two prior violent felony

convictions), and the death penalty has been upheld in cases
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simlar to this one (FN18)° where there was no serious issue
of the relative cul pability of co-defendants ....” Lebron, 799
So. 2d at 1020.

In Lebron’s last direct appeal, this Court found:

The trial court, cognizant of the jury's speci al
verdicts, [FN19]'° undertook a thorough analysis
pursuant to Ennmund v. Florida, 458 U S. 782, 102
S.Ct. 3368, 73 L.Ed.2d 1140 (1982), and Tison v.
Arizona, 481 U S. 137, 107 S.Ct. 1676, 95 L. Ed. 2d
127 (1987), to determ ne whet her--assum ng that
Lebron was not the actual shooter--the defendant was
eligible for the death penalty because of the degree
of his participation in the charged felonies.
Consistent with the record evidence, the trial court
determ ned that Lebron, who orchestrated the events
| eading to Oiver's death, was qualified pursuant to

9

FN18. See Sliney v. State, 699 So.2d 662, 672 (Fla.1997)
(finding the death penalty proportional with the existence of
two aggravators (conmm ssion during a robbery and avoid
arrest), two statutory mtigators (age and |lack of crim nal

hi story), and a nunber of nonstatutory mtigators); Pope v.
State, 679 So.2d 710, 712 n. 1, 716 (Fla.1996) (finding the
death sentence to be proportionate where aggravators were a
previous violent felony and that the nurder was commtted for
pecuni ary gain; where the statutory mtigators were extrenme
mental or enotional disturbance and inpaired capacity to
appreciate the crimnality of his conduct; and where
nonstatutory mtigation included intoxication at the tinme of
the offense, the violence occurred subsequent to a
boyfriend/girlfriend dispute, and the defendant was under the
i nfluence of a mental or enotional disturbance).

EN19. In a "special finding" as to the felony nurder,
the jury found that Oiver "was killed by a person other than
Jermai ne Lebron,"” and that Lebron "did not have in his
personal possession a firearn’ when the nurder occurred. The
jury also found Lebron guilty of "robbery with a firearm" and
made a "special finding" that, during the conm ssion of the
robbery, he "did have in his personal possession a firearm"™
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t he Enmund- Tison cul pability requirenment for

i nposition of the death penalty, because, as the
trial court found, he "was a mmjor participant in
the felony coommitted in this case and at the very

| east was recklessly indifferent to human life." Cf.
DuBoi se v. State, 520 So.2d 260, 265-66 (Fla.1988)
(finding that a nontrigger person who is a mmjor
participant in a felony nurder and whose conduct
denonstrates reckless indifference to human life is
death qualified); see generally Diaz v. State, 513
So. 2d 1045 (Fl a. 1987) (establishing the mandate that
trial courts shall include in their sentencing
orders findings supporting the Ennmund/ Ti son

cul pability requirenment). The trial court also
correctly analyzed Lebron's relative culpability, as
conpared to the other known participants, based upon
its finding--which is supported by the evidence
adduced at trial--that the record was "totally
devoi d of any evidence of anyone el se being
responsi ble for the nurder of the victim"

| d.
This Court then directed:
Upon remand, the trial court, in any resentencing of
Lebron, may assess the defendant's rel ative
culpability in light of the facts, established by
the record, that Lebron was an orchestrator of and
maj or participant in the felonies charged, and that
no ot her known participant was proven to be the
shooter. However, the sentence inposed cannot be
prem sed upon a finding that Lebron was hinself the
shooter, since this would be contrary to the jury's
speci al verdicts.

ld. at 1021.

Lebron all eges no presentation of new evidence that one
of the known participants shot the victim only that the
special verdict proves that the shooter received disparate

treatnment. However, the special verdict was the same during
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this Court’s review of Lebron’s first death sentence. Absent
new or additional evidence, Lebron’s argunment has al ready been
rejected and that rejection approved by this Court. Further,
the trial court, in assessing Lebron’s relative culpability,
was followi ng the directions of this Court when it considered,
in light of the facts established by the record, “that Lebron
was an orchestrator of and major participant in the fel onies
charged, and that no other known participant was proven to be
the shooter”. Therefore, given the conpetent substanti al

evi dence supporting the trial court’s cul pability

determ nation (R, 129-31), Lebron cannot show reversible error

in the Ennund/ Ti son anal ysis conducted by the trial court.

As for whether “[t]his is not the npbst aggravated of
first-degree nurders,” one of Lebron’s two aggravators is
grave (involving his four prior violent felony convictions),
and the death penalty has been upheld in cases simlar to this
one where there was no serious issue of the relative

cul pability of co-defendants. Lebron, 799 So.2d at 1020 n. 18

15l iney v. State, 699 So.2d 662, 672 (Fla.1997) (finding
the death penalty proportional with the existence of two
aggravators (comm ssion during a robbery and avoid arrest),
two statutory mtigators (age and |l ack of crimnal history),
and a nunber of nonstatutory mitigators); Pope v. State, 679
So.2d 710, 712 n. 1, 716 (Fla.1996) (finding the death
sentence to be proportionate where aggravators were a previous
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See also Blanco v. State, 706 So.2d 7, 11 (Fla.

1997) (affirm ng death penalty where the trial court found two
aggravators, prior violent felony and pecuniary gain -

conmm ssion during a burglary, one statutory mtigator,

i npai red capacity, and 11 nonstatutory mitigators); Shellito
v. State, 701 So.2d 837, 845 (Fla. 1997)(affirm ng the death
penalty of a twenty-year-old defendant where the trial court
found two aggravators, prior violent felony and pecuniary gain
- committed during a robbery, and various nonstatutory

m tigation consisting of alcohol abuse, a mldly abusive

chil dhood, difficulty reading, and a |l earning disability);

Heath v. State, 648 So.2d 660, 666 (Fla. 1994)(affirning

def endant’ s death sentence based on the presence of two
aggravators - prior violent felony and nurder commtted during
the course of a robbery - despite the existence of the
statutory mtigator, extreme nental or enotional disturbance);

Melton v. State, 638 So.2d 927, 930 (Fla. 1994) (hol ding death

penal ty proportional where two aggravated factors of nurder

violent felony and that the nmurder was committed for pecuniary
gain; where the statutory mtigators were extrene nental or
enotional disturbance and inpaired capacity to appreciate the
crimnality of his conduct; and where nonstatutory mtigation
included intoxication at the time of the offense, the viol ence
occurred subsequent to a boyfriend/girlfriend dispute, and the
def endant was under the influence of a nmental or enotional

di sturbance).
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commtted for pecuniary gain and prior violent felony

out wei ghed sonme nonstatutory mtigation).

CONCLUSI ON

Based on the foregoing, all relief should be denied.
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