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PRELI M NARY STATENMENT

This cause conmes before this Curt as a result of the
Appel | ant Jermai ne Lebron, being resentenced to death follow ng

resentencing proceedings conducted pursuant to this Court's

opinion in Lebron v. State, 799 So. 2d 1997 (Fla. 2001). The
record on appeal consists of a total of seventeen (17) vol unes,
including two (2) supplenental volunes. The volume nunber on
appeal will be referenced using Roman nunerals. The trial clerk
failed to put any page nunbers on the materials contained inthe

suppl enment al vol unes.

STATEMENT OF THE CASE

Jermai ne Lebron, the Appellant in this case, was charged
by Indictment with First Degree Mirder and Robbery with a
Firearmof Larry Oiver, in the Ninth Judicial Circuit, Osceol a

County, Florida on October 28, 1996. (l,R107) M. Lebron was



convicted of First Degree Murder and Robbery with a Firearm and
was sentenced to death for the First Degree Murder and life
i nprisonment for the Robbery with a Firearm He subsequently
appeal ed those convictions and sentences to this Court.

On August 30, 2001, this Court issued an opinion that
appeal . The convictions for First Degree Murder and Robbery with
a Firearmwere affirmed, but the sentence of death was reversed
and a new penalty phase was ordered. (I,R3-55) The mandate was

i ssued on

Decenmber 3, 2001. (I,R1)

On May 13, 2002, a new jury for the penalty phase was
i npanel ed and the penalty phase proceedi ngs were conducted with
Belvin Perry, circuit judge presiding. (|, R72-75)

Prior to the closing argument M. Lebron requested that
trial counsel be discharged, and that he be all owed to represent
himsel f. (I,R73; XV, R979-1003) M. Lebron sought the discharge
of his trial counsel because he did not wish trial counsel to
give a closing argunent. (XV,R979-990) The trial court all owed
M. Lebron to discharge his trial counsel, and then ordered
trial counsel to act as stand-by counsel.(XV,R1011-1012)
Al t hough the State gave a cl osing argunent, the defense did not
make a cl osi ng argunment based on M. Lebron's decision to waive

cl osi ng argunent.



The jury returned an advi sory recommendati on that the death
penalty be inposed by a vote of 7 to 5. (I, R75, 88; XV, R1040)

Foll owi ng the penalty phase proceeding before the jury,
trial counsel was reappointed to represent M. Lebron at his
request and the court then set a Spencer hearing for June 19,
2002. (I, R89;V, R195-215) At the Spencer hearing, defense
counsel requested that the court review the witten sentencing
menor andum submtted by defense counsel during the prior
proceedi ngs. (V,R196) Defense counsel also requested that the
court reviewthe four exhibits previously entered i nto evidence,
whi ch included the deposition of Jocelyn Otiz, Jermaine's
school records, and two

2

sets of Jermmine's institutional records fromthe Pl easantville
Cottage School. (1,R199) Defense counsel argued that these
records corroborated the testinony of Dr. MClane presented
during the penalty phase proceedi ngs before the jury. (V,R199)
Counsel also requested that the trial court consider the
circumstances surrounding the convictions relating the Nasser
incident in that were conmmtted in response to Nasser's
attempted rape of Jermaine's friend. (V,R200)

Def ense counsel noted that the jury's vote of 7 to 5 in the
i nstant case occurred in a penalty phase proceeding in which the

St ate gave a cl osing argunent, and there was no cl osi ng ar gunment



by the defense. (V,R201-202)

Def ense counsel remnded the trial ~court that one
aggravating factor found in the trial court's first sentencing
order had been stricken by this Court. (V,R202) 1In addition,
the prior felonies relating to Nasser that were relied on in the
first proceeding had been reversed for a new trial, and M.
Lebron had been convicted of significantly | esser offenses at a
new trial.(V, R202)

Ms. Oiver, the nother of Larry Oiver, addressed the tri al
court. (V,R206) The State also requested that their prior
written sentencing nenorandum be used. (V,R196) The State
asserted that Dr. MClane's testinony | essened the wei ght of the
mtigation in the instant proceeding, as opposed to the
mtigation in the first penalty phase. (V,R207-208)

3

On August 6, 2002, M. Lebron filed a nmotion in which he

sought to bar the inmposition of the death penalty pursuant to

Ring v. Arizona, 122 s. cT. 2428 (2002). (1,R93-105) The tri al

court denied the motion. (I, RL06)

M. Lebron appeared for sentencing on August 15, 2002.
(VI,R217-262) The trial court inposed a sentence of death for
the First Degree Murder and a sentence of life inprisonment for
t he Robbery with a Firearm (1,R134-136) The sentencing order

was read in open court. (VI,R217-262)



The trial court's sentencing order was also filed on August

15, 2002.

(I,R107-132) 1In the sentencing order the trial court

found two aggravating factors:

(1)

The defendant was previously convicted of a felony

involving the use or threat of violence to a person.

(2)

The capital felony was commtted while the defendant

was engaged in or was an acconplice in the conm ssion of the
crime of robbery.

The trial

assi gned

(1)

(2)
(3)
(4)
(5)
(6)

(7)

The

court found the following mtigating factors and
the follow ng weight:

Prenatal problens - Drug addicted nmother - Very little
wei ght .

School Performance - Sone wei ght.
I nterpersonal - Good with children-Very little weight.
Parent Profile-Very little weight.
Negl ect - Sone wei ght .
| ncarceration-no escapes; maintaining famly contact -
Very little weight.
4
Psychol ogi cal -Very little weight due to lack of link

bet ween enoti onal problenms, nental health problens,
and not her's deficiencies and the nurder.

trial court rejected the following mtigating factors

whi ch were requested by trial counsel:

Statutory

(1)

The Defendant was an acconplice in the capital felony
comm tted by another person and his participation was
relatively mnor. The court acknow edged that the



verdi ct had determ ned that the victimwas killed by
soneone other than Jermaine and that Jermai ne had a
firearm during the robbery.

Non- St at ut ory

(1) Disparate treatnment of Co-Defendants.
(2) Donestic Violence.

(3) Race.

(4) Urban Resident.

(5) Institutionalization.

(6) Chil dhood Accidents.

The trial court then conducted an Ennund- Tyson Anal ysis to
determine the relative culpability of the co-defendants.
(I,R129) The court found that M. Lebron was a mjor
participant in the felony and was recklessly indifferent to
human life. (1,R131)

The trial court found that the aggravating factors
out wei ghed the mtigating factors. (1, R131)

A tinmely Notice of Appeal was filed on August 21, 2002.
(1, R145)

5

STATEMENT OF THE FACTS

The following summarizes the evidence and testinony

present ed

during the penalty phase proceedi ngs before the jury:



STATE PRESENTATI ON

Rebecca Oiver testified that she is the nother of the
victim Larry Oiver. (Xl1,R566) She described the victim as
energetic, very funny, a happy-go-lucky person. (XlI1,R567) The
victimwas an avid soccer player and his nother went to nost of
his ganes. (X, R568)

The victi mworked two j obs- one at the Marriott World Center
as a server, and the second at Unbro, aretail store. (X1, R569)
The victimhad a truck that was very special to him (X1, R570)

Ms. Oiver was then permtted to read a prepared statenent.
(IXI'l,R572) The trial court did require that references in the
statenment addressed to the victimbe deleted. (XIl,R573) Ms.
Oiver prefaced her reading the prepared statement with the
coment that she had witten this as a eulogy at his funeral.
(XI'l, R573)

Larry Oiver, Sr., is M. Oiver's father. (XlI,R575) He
testified that M. Oiver was a great kid, very nice, and very
kind to people. (XIlI,R576) M. Jdiver recounted some nenories
of the victimas a child. (XIl,R578) He stated that the victim
did not have a definite career path, but that he wanted to help
peopl e.

6
(XI'l,R578) The victims death affected him deeply. (XlII,R579)

He repaired the victims truck and drives it daily. (XII,R579)



Charissa Wlburn testified that she net M. Lebron in 1995
t hrough her boyfriend, Mark Tocci and his twin brother, Joe.
(XI'l, R582) Jernmmi ne went by the nickname "Bugsy". (X1, R583)
During this period, WIlburn and the Tocci twins were part of a
group of kids which included Duane Sapp, Mary Lineberger, Vern
Wl liams, and Danny Summers. (XII,R584) The Toccis, Sapp, and
Wlilliams all had nmatching tattoos that said "Foreplay".
(XI'l, R623) Those four had known each other for years and were
li ke brothers. (XI1,R624) M. Lebron joined this existing group
when he began to hang out with Joe Tocci. (X, R584)

The Toccis, WIlliams, and Sapp all |ived together in a house
on Gardenia. (XIl,R584) At sone point intinme, M. Lebron noved
into the house. (X, R585)

On the night of the nurder, Mark Tocci and W I burn [ eft her
parents home to neet the others at Kinko's. (X1, R586) \Y g
Lebron needed to "fake" some school papers in order to get noney
fromhis mother. (XlI1,R587) They had a problem at Kinko's, so
Danny Sumrers, M. Lebron, W/I burn, and Mark Tocci then went to
Mary Lineberger's parent's home. (XIl,R588) They nmessed around
on the conputer, watched sone TV, and then decided to | eave.
(XI'|, R588)

Whil e they were driving, ared pickup truck pulled up beside
themat a traffic light. (XI'l,R589) Sumers said he knew the

7



driver, Larry Oiver. (XlI1,R589) Summers and M. Jdiver had
wor ked together at Marriott. (XI1,R590) M. Lebron told Summers
to get M. Oiver to pull over, and M. Oiver did. (XlII,R590)

M. Oiver started tal king about parts he wanted for his
truck. (XI'l,R590) M. Lebron told Summers to tell M. diver
that he had the parts for his truck. (XI1,R590) M. Lebron told
Sumrers to tell M. Oiver to come back to the house on gardenia
to look at them (X, R591)

M. Lebron had a gun in the truck with him (XI'l,R591) It
was a shotgun that M. Lebron called "Betsy". (XIl,R591)
W I burn claimed that she could not renenmber anyone else in the
group with this gun, although she admtted that she renmenbered
seeing a picture of Joe Tocci with the gun. (X1, R616) On
cross-exam nation, WI burn acknow edged t hat duri ng her previous
testimony she had adnmitted to seeing Mark Tocci with the gun.
(XI'l, R636-637) W/ burn then stated she did renenber Mark Tocci
with the gun. (XIl,R637) WIburn then agreed with her prior
testimony that nost of the guys (Summers, Sapp, and WIIians)
had handl ed the gun. (XIl,R638) WIburn testified that the gun
was kept in a closet and that all of them had access to it.
(X1, R638)

As they were driving back to the house on Gardenia, W/ burn
testified that M. Lebron was very excited and was sayi ng t hi ngs

like "I"mgoing to jack hinl; "Watch what | can do"; "I'm going



to show you how it's done". (X, R631)

8
W Il burn also testified that she heard M. Lebron say "I'm
going to kill him. (X1,R592;609) On cross-exam nation she

adm tted that she had never clainmed to hear this before and t hat
she did not remenber him saying this exactly. (Xl1,R631)
Previously, she did not remenber M. Lebron saying that he was
going to kill M. diver, only that he would "jack™ or rob him
(XI'l, R631) After her prior testimny was read back to her,
W I burn stated that M. Lebron did not say that he was going to
kill M. Oiver. (X1, R633)

W burn did not know what to make of what M. Lebron was
sayi ng, so she asked Mark Tocci what he neant. (XIl,R592) Tocci
just shrugged. (XIl,R592) W/ burn did not think M. Lebron was
capabl e of doing sonething like that. (X, R610)

When they arrived at the house on Gardenia, M. diver
pulled in behind them (Xl1,R593) M. Lebron tossed the gun into
Wl burn's lap. (XIl,R593) The gun was wrapped up. (X1, R610) He
told her totake it into the house. (XlI1,R593) W /I burn took the
gun into the house and put it on Joe Tocci's bed. (X1, R594)
She then went across the hall into Mark Tocci's bedroom
(XI'|, R594)

W I burn did not know what was going to happen. (X1, R595)

She thought there mght be sonme violence, but she made no



attempt to warn M. Oiver. (X, R595)

Later, Mark Tocci came into the room and sat next to
W I burn. (X1, R596) Mark said that nothing was going on.
(XI'l,R596) M.

9
Lebron then canme into the roomand asked Mark to cone out of the
bedroom Mark left. (X, R596)

W I burn then heard the stereo turned up and M. Lebron
scream ng at soneone to get down. (XIl,R596) She next heard a
gunshot. (XII1,R597) M. Lebron then canme into the roomand told
W | burn that she could get up, and that it was done. (X1, R597)
Mark came in and got her and Mark and W/ burn went outside and
left. (XII,R598) Wl burn admtted that M. Lebron did not
threaten her or try to stop her from leaving. (XII,R641)
W | burn coul d not give a reason why she did not go to the police
at that point. (X1, R641)

At the time the shots were fired, W I burn thought that Mark,
M. Lebron, Summers and herself were the only people in the
house. (XI'1,R599) W /I burn did not know who killed M. Qi ver
(XI'l,R610) She | oved her boyfriend and did not want to see him
his brother, or Summers get into trouble. (XII,R611)

Mark and W Il burn returned to the house. (X1, R599) M .
Lebron was sitting on the couch |ooking through M. Oiver's

wal let. (XI'l,R599) Joe Tocci, Sumrers, Lineberger and Sapp were



at the house. (XII1,R599) W/l burn saw WIlianms and Sapp pulling
t he body out of the house. (X1, R600;644)

W | burn then stated did not call the police because she was
afraid of M. Lebron. (XlI1,R600) She also admtted that she did
not call the police because she knew her boyfriend and ot her

10
friends were involved and did not want to see themin trouble.
(XI'l,R611; 622-623)

The next day W1 burn, both Toccis, M. Lebron, Sumrers, and
Sapp went to the Hooter's restaurant in downtown Orlando.
(XI'l, R601) M. Oiver's credit card was used to pay for the
meal . (X1, R620)

At sonme point intime, WIlburn | earned that Sapp's truck had
been on the news because it had been photographed at a bank
where Sapp was cashing a check belonging to M. diver.
(XI'l,R602) At that point, they discussed going to the police.
(XI'l,R614) W burn thought if she kept saying things happened
because she was afraid of M. Lebron, she would not be charged
with anything. (X1, R617)

A week later, she went to the house on Gardenia and
di scovered that the police were there. (XlI,R602) W | burn
agreed to talk to them She was ultimately charged wth
Accessory After the Fact. (Xl 1, R603) She pled to the charge, and

served two years in prison and two years on probation



(XI'l,R603) W burn served only seven nmonths in prison before
bei ng pl aced on work release. (Xl I, R648)

Sergeant Andrew Lang was a detective who investigated the
death of M. Oiver. (XIl1,R676) He was at the sheriff's office
when Mark Tocci, Joe Tocci, and Duane Sapp canme in to report
that Joe Tocci's vehicle had been stolen and was possibly en
route to New York. (X1, R676)

After further talking with these individuals, Duane Sapp
t ook

11
the |l aw enforcenent officers to M. Oiver's body. (XII,R677)
The body was recovered from an orange grove. (XlI,R678) An
attempt had been nmade to conceal the body. (X1, R678) An
aut opsy determ ned that the cause of death was a gunshot wound
to the back of the head. (X, R680)

Lang went to the house on Gardenia. (XIl,R681) There was
a strong odor present in the house. (Xll,R681) There was a | arge
area of blood found when the bedroom door to Joe Tocci's room
was opened. (XlI1,R681) A towel, sponges, and kitty litter were
found near the blood. This showed an attempt to clean up the
bl ood. (Xl I, R684)

W Illiams and Sapp turned thenselves in to the Connecti cut
State Police. (XIl,R685) Lineberger and WI burn showed up at

t he house on Gardenia while investigators were there and they



were arrested at this scene. (X, R685)

M. Lebron was arrested in New York City. (XIl,R686) Stacy
Kirk and Howard Kendall were with M. Lebron. (Xl 1,R686) They
had Joe Tocci's truck. (X I, R686) A day planner and an
i nsurance card belonging to M. Oiver were found in the truck.
(XI'l,R687) A Wnchester 4 shotgun shell was also found in the
truck. (XIl,R692)

Lang | earned the follow ng i nformati on regarding this case,
whi ch he was allowed to testify to over the objection of defense
counsel (X1, R687-690; 695-696):

Danita Sullivan was M. Lebron's girlfriend. (X1, R692)

12
Sullivan clainmed that M. Lebron told her that he shot M.
Oiver after having him get on his knees and putting his hands
behind his head. (X1, R692)

Christine Charbonnier, another girlfriend of M. Lebron's,
stated that M. Lebron told her he was | ooking for an alibi for
the night of the nurder. (XI1,R698) M. Lebron told Charbonnier
how t he nmur der happened, and that he put M. O vier on the floor
and shot him (X1, R699)

Char bonnier was interviewed two years after M. Lebron's
arrest. (XlI,R719) She canme forward after getting letters from
M. Lebron asking her to provide an alibi. (XIIl,R739)

Jesenia Otiz was the sister of a person who was in jail



with M. Lebron. (XIl,R701) M. Lebron offered her $20,000 if
she woul d provide himwith an alibi for the night of the nmurder.
(XI'l,R701) She said that he told her he conmtted the nurder.
(XI'l, R701) After an objection by defense counsel, Lang
clarified his testinony and said that Ortiz said that M. Lebron
never said he was the shooter, but wth hand gestures he
i ndi cated that he was. (X1, R703)

Stacy Kirk was arrested with M. Lebron. (XI1,R704) She
provi ded information about how the nurder allegedly occurred
based on information that M. Lebron told her. (XII,R704) Kirk
told |aw enforcement officers that M. Lebron screaned at M.
Oiver, then put his foot on M. Oiver's head and shot him
(XI'l,R705) Kirk

13
and Li neberger were roommates. (XIIl,R705) Shotgun shells were
also found in Kirk's purse at the time of her arrest.
(XI'11, R726)

Lang acknow edged that during an investigation sone people
tell the truth and others do not. (XIII, R724)

Lang stated that in his investigation there was no
i ndi vidual who stated they saw Mark Tocci shoot M. Jdiver.
(XI'|, R705)

Def ense counsel noved for a mstrial with respect to this

testinmony, arguing that testinmony that M. Lebron was the



shooter was in contravention to the opinion of this Court and
i nadm ssi bl e based on the prior jury's finding of fact in their
verdi ct that MR Lebron was not the shooter. (XII,R707-711) The
noti on was deni ed.

Lang knew that Danny Summers was the person who got M.
Oiver to stop. (XIl1,R724) Summers had fled thejurisdiction
and did not turn himself in until Decenmber. (XII11,R725) Vern
Wlliams fled with Summers. (Xl 11, R725-26)

Lang's investigation confirmed that Sapp, WIIlians,
Li negerger, and W /Il burn attenpted to clean up the house on
Gardenia. (X, R726)

Lang's i nvestigation devel oped t hat Sapp and Howar d Kendal |
got rid of M. Oiver's truck and tried to burn it. (XII1,R727)
Lang's investigation also developed that Sapp and WIIlians
dunped the body. (XIII, R727)

Property belonging to M. Oiver was found in the house on
Gardenia. (XI11,R727) A CD binder with over one hundred CDs was
14
found. (XII11,R727) Various pieces of M. Oiver's jewelry were
found t hroughout the house. (XII1,R727) M. Oiver's rings were
found in Vern Wlliam s bedroom (XIIl,R729)M. Oiver's jewelry
was also found on the mantel and in a dish in the kitchen
(XI'11,R729) Different itens fromM. Oiver's truck were found

in the garage. (XIl1,R727)



Sapp and Joe Tocci pawned various itenms taken off of M.
Oiver's truck. (XIlI1,R728) M. Lebron was present at the pawn
shop according to Joe Tocci and Sapp. (XlI11,R733) An enployee
of the pawn shop was shown M. Lebron's photo and could not
identify him (XIII,R743)

When M. Oiver's credit card was used at Hooters the day
after the nurder, Sapp signed the credit card payment slip.
(X111, R728) M. Lebron was also at Hooters. He left his
t el ephone nunmber with a waitress. (X, R743)

Sapp and Mark Tocci cashed a check belonging to M. O iver.
(XI'l'l,R728) They claimed that M. Lebron was with them but
security photographs taken that day showed only two people in
the car. (XI11,R733-734)

None of M. O iver's possessions were found on M. Lebron's
person. (XIIl,R729) M. Lebron's handwiting was found in M.
Oiver's day planner. (XII1,R734)

Detective Mark Thompson also worked on this case.
(XI'l'l,R745) He interviewed W | burn and prepared a witten report
of that
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interview. (XIlIl,R746) According to his report, WIburn told
Thompson that M. Lebron said he wanted to jack sonmeone that
evening and kill soneone, though not M. Oiver specifically.

(X111, R749)



The State then requested that a certified copy of the New

York conviction for a prior violent felony be noved into
evi dence.
Def ense counsel objected to the introduction of this prior
conviction of M. Lebron from New York on the grounds that the
New York disposition was as a Youthful Offender. (Xl 11, R752)
The conviction docunent reflected a section called "mtigating
ci rcunmst ances”, which under New York law that this was not a
conviction. (XIll,R752) The alleged conviction was not for a
""D' felony". (XIl11,R754) Defense counsel further objected that
t he proffered docunent was not a conviction and did not state it
was a conviction. (XIIIl,R755)

The State then requested that the Information in the Nasser
case be nmoved into evidence. An objection was mde by defense
counsel to the jury being informed in the Nasser case that the
original charge was attenpted first degree nurder. Defense
counsel also objected to the jury being inforned that M. Lebron
was convicted of a m sdeneanor on that charge. (XII1l, R764-766)

Officer Ron Schroeder testified that he investigated an
aggravated assault that M. Lebron had been convicted of
i nvol ving Brandy Gribben. (XIlI1,R767) Gibben maintained that
she had been

16

threatened with a shotgun by M. Lebron (XIll,R768) Over



obj ection, docunents relating to that conviction were published
to the jury. (X I1,R769-770)

Schroeder testified that M. Lebron was charged wth
Aggravated Assault with a Firearmand that the offense occurred
in November. (XIl1,R771) Schroeder admitted that when naking
the conplaint, Gibbens failed to nention that she had pulled a
knife on M. Lebron, threatened himwith it, had to be di sarnmed,
and had taken a baseball bat to the walls of the apartnent.
(XI'11,R772)

Schroeder also investigated a case involving a M. Nasser.
(XI'1'1,R777) This crime occurred on Decenmber 1. (XIIIl,R777) Over
obj ection, Schroeder stated that Nasser clainmed that while he
was with Stacy Kirk, a white man with a stun gun and a bl ack man
with a shotgun blindfolded him and took him away in a car.
(XI'11, R779) M. Lebron was identified as the black man, and
Howard Kendall was identified as the white man. Nasser was
driven to an orange grove and nmade to get out of the car.
(XI'r1,R780) Nasser was forced to get on his knees. (XIII, R78)
Someone said "Tell the Lord Bugsy says hi" and the trigger was
pul l ed, but the gun jamred. (X 11, R781) VWhile the black man
went back to the car, Nasser ran away. (Xl 11, R782)

Nasser was never deposed and did not testify at trial
because he had di sappeared. (X1, R778; 785)

Def ense counsel objected to evidence being presented to the
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jury that M. Lebron had used a firearmin the Nasser case, when
the verdicts in that case were for sinple assault, kidnapping
wi t hout a weapon, and robbery w thout a weapon. (Xl I1,R794) A
motion for mstrial was nade by defense counsel and deni ed.
(XI'11, R795- 798)

Def ense Presentation

Jocelyn Ortiz is the nother of M. Lebron. (X V,R802) She
lives in New York City, but was born in the Dom ni can Republi c.
(XI'V,R802) Ms. Ortiz cane to New York at the age of 11 or 12
with her mother and brother. (Xl V, R803) By age 16, she was
living on her own. (XIV,R803) She lived on the streets.
( X'V, R804)

Shortly after |eaving hone, she becanme pregnant with M.
Lebron. (XIV, R804) She was 17 when M. Lebron was born.
(XI'V, R805) The father had been her boyfriend for a couple of
nont hs. He was a few years older than her, and also lived on
the streets. (XIV,R805) He was a drug user. (XlV,R807) He made
an attenpt to parent M. Lebron at one point when he was
rel eased froma prison sentence, but left after a few nonths.
(XI'V, R805-806) Ms. Otiz did not blame hi mfor this because who
woul d want to take care of a baby? (XIV,R806) M. Lebron had no
contact with the father after he was three nonths old.

(X1 V, R807)



Ms. Ortiz got pregnant because it was the thing to do in the
'70's. (XI'V,R805) She lived on the streets, but if she had a
kid she could get public assistance, an apartnment, and other
stuff.
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(XI'V, R805) Having a child was a way to support herself.
( XI V, R805)

Ms. Ortiz felt frustrated with having a child. (XIV,R811)
Ms. Ortiz referred throughout her testinony to her son as "it".
(XI'V,R811) She testified that she "didn't want it, actually.
| didn't want to be nother. You know, | did it because it was
the thing to do. And when | had it and when | saw what a hassl e
it was, | didn't want it. | resented it." (XIV,R811)

Ms. Ortiz resented M. Lebron because he kept her frombeing
with her friends. (XIV,R811) M. Otiz was very nuch into her
body and having a child changed her body. (XV,R811) She
couldn't go dancing. (XIV,R811) She couldn't inmagi ne anyone
wanting a child. (XIV,R811)

When M. Lebron was about three nmonths old, M. Otiz
entered a residential drug treatnent program called Day Top.
(XI'V, R807) The program was for drug addicts. (XIV,R807) M.
Ortiz first began in the day program but she continued using
drugs. (XI'V, RB08) She was then told that if she did not enter

the residential program she would be reported to social



services and her child taken. (XIV,R808) She felt that in the
residential program she could get some schooling, and a place to
live. (XIV, R829) She wanted to better herself and not be on
drugs, so she entered the program (XIV,R829) She remained in
the drug program for 27 or 28 nonths. (XIV, R809)

Ms. Ortiz began using drugs for the first time when she ran
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away from honme at age 14. (XIV,R807) She used heroin, cocaine,
pills, anphetam nes, downer, uppers, LSD- what ever was around at
the time and "hip". (XIV,R3807) She used various drugs while
pregnant with M. Lebron, including downers, uppers, and
marijuana. (XIV, R808) Despite these adm ssions, M. Otiz
call ed herself a drug user, not an addict. (XlIV, R828)

M. Lebron was placed in foster care while M. Otiz
conpleted the drug program (XIV,R809) For the first year and
a half of the program she did not see himat all. (X V,R810)
For the remaining time she would see him once every coupl e of
nont hs. (XIV, R810) He did not return to her until she had
finished the program and participated in aftercare. (Xl V, R809)
M. Lebron canme back to her at age four or five. (XlV,R810)

Ms. Ortiz had m xed feelings on having M. Lebron back.
(XI'V,R812) Part of her wanted himso she would not feel guilty,
but she really did not want him back. (XIV, R812)

Ms. Ortiz nmet Joesph Oritz in drug treatnment. (XIV, R812)



Their marriage lasted less than a year. (XlV,R812) Their
marri age failed because they had no noney, and Ms. Ortiz had to
try to be a parent when she did not want to be a parent.
(XI'V, R813)

Ms. Oritz worked as a drug counselor for awhile after the
marri age ended. (XIV,R814) She still had M. Lebron, but found
raising himfrustrating. (XIV,R814) She did not |ike having to
teach himthings |like howto tie his shoes. (XIV,R814) She had

20
subsi di zed childcare for M. Lebron and spent as little tinme as
possible with him (Xl V, R814) Her nmenories of M. Lebron at
this age were "frustrated and hard”. (Xl V, R815)

VWhen M. Lebron entered school he had probl ems. He was al so
hyperactive. (XIV,R815) M. Otiz refused to give M. Lebron
medi cine to control his hyperactivity. (XIV,R815) While she did
not believe that M. Lebron was a "retard", she felt he suffered
from what she herself had attention deficient disorder.
( XI'V, R815)

Ms. Oritz left counseling to becone a bikini dancer, which
soon evol ved into her becom ng a go-go dancer and then stri pper.
(XI'V,R826) Ms. Ortiz remnined a stripper for over ten years.
(XI'V, R816) She worked all hours and in many pl aces all over the
country. (XIV,R816-817) She spent little time with M. Lebron,

and instead leaving himwth sitters. (XIV,R817) M. Otiz was



too tired, physically and enotionally, to care for M. Lebron,
so she tried to make a | ot of noney to provide things for himto
make up for it. (XIV, R817)

Ms. Ortiz saved her noney and she also nmet a boyfriend
t hrough dancing who | oaned her the nopbney to open up her own
strip club. (XIV,R818) She opened the club when M. Lebron was
a teenager. (XIV,R818) M. Lebron was having so many probl ens
in school that a therapist suggested that he be placed in a
school for kids with enotional disabilities. (XlV, R818) MVs.
Ortiz put M. Lebron into Pleasantville Cottage School when he
was twelve. (XIV, R818)
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M. Lebron remained at Pleasantville for nany years.
(XI'V, R823) Ms. Ortiz would see him once a month or so.
(XI'V,R823) \When he came to visit she could not work, so she
woul d just leave himwith a sitter. (Xl V, R823)

Ms. Ortiz was so frustrated by M. Lebron,that she would hit
him (XIV,R824) She hit himbecause he would not |isten to her
or because he would be afraid to do sonething. (XlV,R824) She
did not beat him badly enough to require hospitalization, but
she hit him (XIV,R824) She also recalled punching himin the
face one time. (XIV,R824) M. Ortiz thought that if she had a
not her who didn't beat her, perhaps she wouldn't have beat M.

Lebron. (XIV)



She woul d al so say mean things to him (XIV) She could not
remenber ever saying anything nice to him because she was not
brought up that way. (XIV) She never told himthat she |oved
him (XV)

Ms. Ortiz stated she was dancing and did not have tine to
control M. Lebron, especially with his enotional problens.
(XI'V) There is a famly history of nental health problens.
(XI'V, R820) Ms.Ortiz" nother had nental problens, including
hearing voices. (1XV,R820) Her twin brother is schizophrenic,
for which he is institutionalized. (XIV,R820) Ms. Aortas is
depressed and takes Prozac. (XIV, R820)

Ms. Oitz had no contact with her nother since before M.
Lebron was born. (XIV,R821) She did not know if her nother was
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alive or dead. (XIV,R821) She has no contact with her brother,

because he enbarrasses her. (XIV, R821)

Ms. Ortiz thought that M. Lebron wanted | ove and a not her,
but she is incapable of being a mother. (XIV,R816) She never
wanted to be a nother and still doesn't. (XIV)

Ms. Ortiz believes that M. Lebron wants to please people
and to be accepted. (XIV,R822) As a child he would give away
expensive toys and clothing to ghetto kids in order to be |iked.
(XI'V, R822-823) She did not think he was a | eader. (XIV, R823)

She believes that her son was a coward. (XIV, R831)



Ms. Oritz could not name a single long termstabl e influence
in M. Lebron's life. (XIV,R823)

Ms. Ortiz has supported M. Lebron since the nmurder because
he is her son. (XIV) She may have treated him |like a dog
because she did not know any better, but out of guilt she has
provi ded nmoney. (XIV,R827) M. Otiz would have |liked to have
wal ked away and said to hell with M. Lebron, but she did not
because of guilt. (XIV,R827) She would not be able to live with
herself if she wal ked away, so it was to deal with her gquilt
that she came to court and paid his legal bills. (XIV,R827)
There are noments when she hates and despi ses her son, and sone
moments that she loves him (XIV, R830)

Dr. Thomas MClane is a psychiatrist. (XIV, R834-835) He
specializes in forensic psychiatry, (XIV,R836) He frequently is
23
asked to evaluate parenting skills and render opinions on

fitness of individuals to parent. (XlV, R836)

In this case Dr. MClane reviewed nunerous docunents
relating to M. Lebron and a deposition of M. Aortas.
( XI'V, R840) He also was present in the courtroom for the
testimony of Ms. Aortas. (XIV, R840)

Dr. MClane testified that people who do not have the
experience of a loving nother are often warped and linmted in

their own ability to show appropriate affection and nurturing to



their own children. (XIV,R841) M. Aortas had poor patenting,
whi ch combined with other inproperly |earned behaviors in an
at nosphere clouded by drugs, rendered her an unfit parent.
( XI'V, R842- 843)

Separation from the nother for a young child often causes
the child to be warped as the child does not have appropriate
warmt h and security. (XlIV,R844) Separation is highly traumatic
for the child. (XIV,R846) In this situation, with the genetics
and fam |y history of mental illness, it would be even stronger.
( XI' V, R846)

The separation experienced by M. Lebron when his nother
entered drug treatnment would increase the |ikelihood that the
child would view the world as rejecting, and not nurturing.
(XI'V,R847) Children subjected to this type of seperation form
barriers agai nst intimacy and have difficulty formng
rel ati onshi ps, showing |love, and having respect for people
val ues, and society. (XIV, R847)

The returnto his mother with a stepfather would |ikely have
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had a negative effect. (XIV,R847) Vhen his stepfather |eft,
this experience would reinforce loss. (XIV, R847)

In Dr. MClane's opinion, Ms. Aortas was torn between a
feeling of duty and her lack of loving feelings toward M.

Lebron. (XIV, R848) She did not want the child, felt guilty for



feeling that way, and then overconpensated wi th noney to make up
for physical and geographical absence and lack of nurturing
behavi ors. (XIV, R848)

Hyperactivity disorder causes people to act on inpulse
without thinking out their actions. (XIV, R849) They have
difficulty concentrating, staying on task, or waiting for
anything. (XIV,R849) Attention deficit hyperactivity disorder
is often conplicated by other enotional and | earning
disabilities. (XIV, R849)

In M. Lebron's situation, the presence of ADHD conbi ned
with the home situation would contribute to failure in school.
(XI'V, R851)

Dr. McCl ane believed that M. Lebron had an exagger at ed need
for approval based upon his background. (XIV, R851) He woul d
have shallow enotional attachments. (XIV, R852) Ms. Ortiz'
physical treatment of M. Lebron in terms of her hitting him
woul d be significant in devel opnent. (XIV, R853)

Dr. MOC ane testified that M. Lebron's childhood was
fraught with difficulties from pregnancy on. (XVlI,R854) It was
a situation in which where there was very little of what would
be called a
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normal chil dhood. (XIV, R854)

Dr. McCl ane opinions were rendered in generalities because



he had not interviewed M. Lebron, but instead relied on
decunmentary materials and the information continued in M.
Otiz' testinmony. (XIV, R855)

Over objection, Dr. McClane testified that he woul d usually
interview the def endant and perhaps do sone testing. (XlV, R858-
860) He would al so review records, which was done in this case.
He woul d associ ate a neuropsychol ogist, if necessary. (XlV, R859)

In this case Dr. MClane reviewed M. Lebron's school
records, |egal papers, and Ms. Aortas's deposition. (XlV, R861)
He did not perform a nental health evaluation of M. Lebron.
(XI'V, R862) However, Dr. McClane felt he could reach a reliabl e,
probabl e conclusion about M. Lebron based upon what he
revi ewed. (XIV, R862)

On cross, Dr. MClane stated he was aware of a diagnosis
referred to as conduct disorder. (XIV,R863) While there were
sone suggestions of conduct disorder in the docunments that Dr.
McCl ane revi ewed, he did not make a finding of conduct disorder.

Dr. McCl ane found school records which indicated that M.
Lebron had difficulty in school, suffered | ow self-esteem was
hyperacti ve, mani pul ative, unpr epar ed, and distractible.
(XI'V, R867) He was suspended, and eventually expelled from
school. (XIV,R867) These behaviors would not be used by npst
mental health professionals to diagnose conduct disorder.

(XI'V,R868) Dr. MCl ane
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briefly defined antisocial personality disorder. (XVI,R871)
Al t hough he could not state for certain that this diagnosis
woul d not apply to M. Lebron, wi thout nore informtion he woul d
still find the ADHD di agnosi s instead of antisocial. (X V, R872)
A strikingly large nunber of people who nmanifest ADHD as
children wll <carry those sane behaviors into adulthood.
(Xl V, R878)

Dr. McCl ane found no evidence of psychosis or schizophrenia
in M. Lebron's records. (Xl V, R874) He did find evidence of
learning disabilities. (XIV,R874) M. Lebron's 1Q was in the
normal range. (X V, R874)

Def ense exhibits of prior testinony were admtted into
evi dence as foll ows:

Def ense counsel published to the jury excerpts from the
trial involving Brandi Gribben. (XV,R945) Joe Tocci testified
that he was yelling at Brandi at the apartnent, and telling her
to pack her things and |eave. (XV,R946) Brandi got crazy and
mad, and began throw ng things. (XV,R946) She started sw ngi ng
a bat and throwing nmugs at M. Lebron. (XV, R946) She then
smacked M. Lebron. (XV, R946) Gi bben made holes in the
apartnment wall. (XV,R946) Gibben then went into the kitchen
and grabbed a knife. (XV,R946) She | ooked |ike she wanted to

slice soneone. (XV,R946) Tocci grabbed the knife fromher. She



seened to be directing her anger at M. Lebron. (XV,Ro47)
Tocci and M. Lebron, along with several others |eft.
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(XV,R947) They all went back to the house on Gardenia and go
the gun. (XV,R947) They returned to the apartment. (XV, R948)
M. Lebron wal ked up to Gibbens, held up the gun,and told her

to | eave. ( XV, R948)

SUMVARY OF THE ARGUNMENT

The trial court erred in permtting the state to exercise
a perenptory strike against an African-Anerican juror wthout
providing a race-neutral reason that was supported by the
record.

Reversi bl e error occurred when the State repeatedly viol ated
the prior opinion of this court by presenting evidence and
argument to the jury that M. Lebron was the shooter in this
case.

The trial court erred in permtting the jury to consider an
i nadm ssi bl e m sdemeanor conviction and an inadm ssible crine
from New York,and then relying upon those convictions in
i nposing a death sentence. The trial court further erred in
permtting prejudicial and inflammatory testinony regarding the
nm sdenmeanor conviction for sinple assault.

The death sentence is wunconstitutional wunder Ring V.



Arizona, 122 S. Ct. 2428 (2002).

The trial court commtted reversible error in failing to
find mtigating factors that were established by the greater
wei ght of the evidence and uncontroverted. The trial court also
conmmtted reversible error by abusing its discretion in
assigning weight to
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mtigating factors.

The sentence of death in this case is not proportional when
conpared to the sentences of the co-defendants and ot her death

penalty cases.

ARGUMENT
| SSUE |
REVERSI BLE ERROR OCCURRED WHEN THE STATE
| MPERM SSI BLE EXERCI SED A PEREMPTORY
CHALLENGE TO EXCUSE AN AFRI CAN- AVERI CAN
JUROR W THOUT PROVI DI NG A RACE- NEUTRAL
REASON FOR THE EXCLUSI ON
During jury selection the State, struck Juror 108, Ms.
Nel son-Brown, utilizing a perenptory challenge. (X, R465-466)
Noting that juror 108 was an African-American, defense counse
requested a race-neutral reason for the strike. (X R465) The

State's response was as foll ows:

She indicated that she did
not agree with the death



penalty, though she event-
ually did say she could
consider it. The fact that
she does not agree with it
is my racially neutral rea-
son for striking her.

(X, R465) .

Def ense counsel challenged this explanation, pointing out
that other potential jurors had expressed that they did not
strongly favor the death penalty but could be fair, and those
jurors had not
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been stricken. (X, R466) Defense counsel specifically referenced
Juror Bastian and Juror Daniels. (X, R466) The trial court
permtted the strike. (X R466)

Def ense counsel tinely raised a Neil/ Sl appy i ssue regarding
Ms. Nel son- Br own. Def ense counsel tinely objected on racia
grounds, established that Nel son-Brown is a nenmber of a distinct

raci al group, and requested a reason for the use the chall enge.

Rodriguez v. State, 753 So. 2d 29 (Fla. 2000), rehearing deni ed,

cert. denied, 121 S.Ct. 145 (2000).

The issue is preserved for appeal because defense counse
di sagreed with the state's expl anati on regarding the use of the
perenptory challenge and contested the explanation. Def ense
counsel pointed out that other jurors were permtted to remain

on the panel by the State even though they expressed the sane



opi ni ons as Nel son-Brown. Floyd v. State, 569 So. 2d 1225 (Fl a.
1990). Defense counsel also objected at the tine the panel was

seated. (X, R470) Mel bourne v. State, 661 So. 2d 932 (Fla.

1996). The standard of review on this issue is whether or not

the trial court abused its discretion. Files v. State, 613 So.

2d 1301 (Fla. 1992).

VWhen the State is challenged to support the use of a
perenptory chall enge based on a race-neutral reason, the burden
shifts to the State to conme forward with a race-neutral
expl anati on. If, based on all the circunstances, the tria
court
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bel i eves that the explanation is not a pretext, the perenptory

chall enge is allowed. Rodriguez, supra; Overstreet v. State,

712 So. 2d 1174 (Fla. 3rd DCA 1998).

The court in Overstreet listed five factors to be consi der ed

when eval uati ng whet her or not a challenge is race-neutral. The
court found that if one of the five factors is present, the
expl anation for the perenptory challenge will tend to be an
i nperm ssible pretext. The five factors delineated in

Overstreet are:

(1) Alleged group bias not
shown to be shared by
juror in question.

(2) Failure to exam ne
juror or perfunctory
exam nati on.



(3) Singling out juror for
speci al questioning
desi gned to evoke
certain response.

(4) Prosecutor's reason is
unrel ated to facts.

(5) Challenge is based on
reasons equal ly appli -
cable to jurors who were
not chal | enged.

The questioning of Nel son-Brown, Juror 108, reveal ed that
while she did not agree with the death penalty, she could |ay
asi de that opinion and consider it as a punishnment. (VIIl,R129)
| f, under the law, a death sentence was warranted, she could
vote to inpose it. (VIIl,R129) She could also vote for a life
sentence. (VIII, R129)

Several other jurors gave the same responses as Nel son-
Br own. 31
For exanple, Juror 207 (a seated juror) believed the death
penalty was warranted in sone cases and not in others.
(VIl1,R121) She would "do her best” to follow the |aw
(VIl1,R122) Her response that she would "do her best" was a
weaker response that Nelson-Brown's affirmation that she could
follow the | aw

Juror 187 was in favor of the death penalty dependi ng on the
circunstances. (VIII,R163) She could |ay aside her preconceived
notions regardi ng the circunstances in which she felt the death

penalty was appropriate, and follow the law. (VII1,R164) Like

Nel son- Brown, Juror 187 was not necessarily in favor the death



penal ty.

Juror 115 felt that the death penalty m ght be warranted in
sone circunstances. (VII1,R131) She thought she could set aside
her personal beliefs and followthe law. (VII1,R132) The answers
Juror 115 on her ability to follow the |law were sonmewhat
equi vocal and less certain than Nel son-Brown's responses.

Al t hough Nel son- Brown stated she was not al ways in favor of
the death penalty, the jurors discussed above were also not
al ways in favor of the death penalty and had reservati ons about
its application. These jurors were | ess sure of their ability to
set aside their reservations then Nel son-Brown, who answered
that she could follow the |aw wi thout hesitation. The "race-
neutral " explanation given by the State for the striking of
Nel son- Brown, a bl ack juror, would have applied no less to the
white jurors. Thus,
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it cannot be viewed as race neutral.

The trial judge abused its discretion by allow ng the State
to use a perenptory strike against Nelson-Brown over defense
obj ection. A new penalty phase proceedi ng before a new jury is
required.

| SSUE 11
THE TRI AL COURT COWM TTED REV-
ERSI BLE ERROR BY ALLOW NG THE

STATE TO PRESENT TESTI MONY THAT
MR. LEBRON WAS THE SHOOTER I N



CONTRAVENTI ON TO THE PRI OR JURY
VERDI CT AND I N VI OLATI ON OF
THI'S COURT' S PRIOR OPI NI ON I N
THI'S CASE AND BY ALLOW NG THE
STATE TO PRESENT OPI NI ON TESTI -
MONY THAT THE EVI DENCE PO NTED
ONLY TO MR. LEBRON AS THE
SHOOTER

In reversing the sentence of death against M. Lebron, this

Court in Lebron v. State, 799 So. 2d 1997 (Fla. 2001), held

that during the new penally phase proceedings, the trial court
could "assess the defendant's relative culpability in |ight of
the facts, established by the record that Lebron was an
orchestrator of and nmjor participant in the fel onies charged,
and that no other known participant was proven to be the
shooter. However, the sentence i nposed cannot be preni sed upon
a finding that Lebron was hinmself the shooter, since this would
be contrary to the jury's special verdicts."
Thr oughout the proceedings M. Lebron, through defense
33

counsel, attenpted to enforce the prior ruling of this Court by
prohibiting the State from prejudicing the jury with argunent
and evidence that M. Lebron was the shooter. Defense counse
mader epeat ed obj ecti ons that were overruled by the trial judge.
Obj ecti ons were made by defense counsel during opening statenment
when the State told the jury that the only person with M.

Oiver at the tinme of the shooting was M. Lebron, and that they



woul d hear no evidence other than that M. Lebron was the
shooter. (X, R502-515;524-525) Defense counsel objected to the
State asking witness Wlburn if she had any opinion who ni ght
have been the shooter other than M. Lebron. (X1, R653-654)
During the testinmony of Detective Lang, defense counsel again
objected to hearsay testinony that named M. Lebron as the
shooter. (XIl,R695-697) Defense counsel objected to the State
being permtted to ask Detective Lang, if in his opinion, there
was any evidence that soneone other than M. Lebron was the
shooter. Lang stated there was not. (Xl |, R705-706)

The trial court also denied defense counsel's request for
alimting instructionto the jury explaining the ruling of this
Court as to M. Lebron's role in the crinme. (XlI|,R697-698)
Def ense counsel renewed this request a second tinme before the
trial court finally fashionedalimting instruction. (X1, R699-
700)

Def ense counsel noved for a m strial, arguing that the tri al
court, through the overruling of the defense objections, had
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allowed the State to violate the prior ruling of this Court and
allowing the State to persuad this jury that the prior jury had
erroneously concluded that M. Lebron was not the shooter.
(XI'l,R708-713) The trial court denied the notion for mistrial,

telling counsel that he wanted no nore argunent on the matter.



(XI'l,R712) Counsel advised the court he disagreed, but woul d
abide by the trial court's ruling. (XlI,R713)

The issue was property preserved for review. San Martin

v.State, 717 So. 2d 462 (Fla. 1998)

The State's repeated presentation of evidence to this jury
that M. Lebron was the shooter, coupled with the testinmony of
W I burn and Detective Lang that in their opinion no one other
than M. Lebron was the shooter violated this Court's holding
that the sentence of death could not be prem sed on a finding
that M. Lebron was the shooter. The adm ssion of this evidence
essentially told this sentencing jury that the prior jury's
determ nation was incorrect, with the clear inplication that
t hey could choose to ignore it. There is sinmply no was to
ensure that the recomendation of death in this case was not
prem sed on this jury concluding that M. Lebron was the shooter
and that the other jury was mstaken given the evidence
presented to them

Equally alarm ng and prejudicial was the inproper use of
opi nion testimny fromW I burn and Detective Lang about whet her
or not M. Lebron was the shooter.
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Section 90.701.1, Florida Statutes, (1999), prohibits the

lay witness from offering an opinion, except under limted

circunstances. Neither of these circunstances are applicable in



the i nstant case.

In Martinez v. State, 761 So. 2d 1074 (Fla. 2000), this
Court found that it was error to permt a police officer to
testify that as a result of the investigation there was no
guestion in his mnd that the defendant had nurdered the victim
A wi tnesses opinion as to the guilt or innocence of the accused
is not adm ssible. Further, there is an increased danger of
prejudice to the jury when a police officer testify as to his

opi nion regarding guilt. See also, dendening v. State, 536 So.

2d 212 (Fla. 1988), cert. denied, 492 U S. 907 (1989). Mor e
inportantly, in the instant case is the fact that the issue of

who was the shooter was not even before this jury, since this

had been resolved in M. Lebron's favor during the previous
trial.

The error in this case was not harnmnless. State v. Di Guilio,

491 So. 2d 1129 (Fla. 1986). The State, as the beneficiary of
the error in this case, nust be able to establish that the error
did not contribute to the result- the death recommendation
That burden cannot be nmet because it is inpossible to determ ne
if this jury inproperly considered that M. Lebron was the
shooter as suggested by the testinony, in nmaking a death
reconmendati on.

Reversi bl e error occurred because it cannot be said that the
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i nproper opinion testinmny fromLang and W1 burn influence the
sentence reconmmendation in this 7-5 death recommendati on. A new
penalty phase is required in which the State is specifically
forbidden to present evidence and to argue or inply to the new
jury that M. Lebron was the shooter and that the prior jury

finding could be ignored.

| SSUE 11
THE TRI AL COURT ERRED I N PERM TTI NG
THE JURY TO CONSI DER TWO | NADM SS-
ABLE CONVI CTI ONS | N AGGRAVATI ON AND
| N ALLOW NG THE JURY TO HEAR I N-
FLAMVATORY AND PREJUDI CI AL TESTI MONY
ABOUT ONE OF THOSE CONVI CTI ONS

The state, over DEFENSE COUNSEL'S objection, successfully
presented to the i nproper evidence in aggravation that consisted
documentation and testinony relating to two | NADM SSABLE
convi cti ons. The first inproper conviction arose from a New
York conviction following a plea, and the second froma Fl orida
jury verdict of sinple assault.

M. Slovis, one of M. Lebron's defense counsel, objected
to the use of the New York conviction because under New York
law, the trial court has the power in certain | esser offenses
where there has been no violence or weapons and the person is

bet ween t he ages

of 16 and 19, the trial court can grant youthful offender



treatment. (XII1,R752) Attorney Slovis informed the trial court
37

that the way this is done is to cite to "mtigating
circunstances” on the sentencing docunent. Attorney Slovis
pointed out to the trial court that the New York docunments do
not state a conviction occurred. The New York docunments also
reflected a Class D felony, which is a | esser of Robbery in the
second degree. The New York docunents indicated a yout hful
of fender treatment rather than a conviction. (XlI1I,R752-753)
Attorney Slovis acknow edged that he m ssed this in the first
trial because he did not read the New York docunents.
(X1, R754)

The State countered that the docunents reflected a
conviction, and that he did not understand Attorney Slovis'
argument. (X1, R756) Attorney Slovis again explained that
Florida |law m ght be different, but under New York |aw, the
subm tted docunments refl ected yout hful offender treatnment and no
conviction in New York.(XIll, R756)

The trial court overruled the objections and allowed the
adm ssion of the docunents relating to the New York docunents.
(XI'l'l, R760)

Under Florida | aw when an out-of-state conviction is being
used to enhance or aggravate a sentence the | abel given the out-

of -state conviction is not the determning factor to be



consi der ed. O Neill v. State, 684 So. 2d 720 (Fla. 1996),

rehearing denied, cert. denied, 117 S. Ct. 1562 (1997).

M sdeneanor convictions do not constitute a "felony” in Florida
for the purposes of
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establishing a prior violent felony aggravating circunstance.

Carpenter v. State, 785 So. 2d 1182, rehearing denied, (Fla.

2001). Juvenile adjudications my not be used for the purpose
of establishing the prior violent felony aggravating factor

| ssues about whether or not a prior conviction qualifies to be
used as a prior violent felony under Section 921.141(5)(b)
require strict construction of the statute in favor of the
accused under Carpenter.

The issue is appropriately preserved for review.

The appropriate standard of review for this issue is that
of de novo review. The decision as to whether or not the New
Yor k docunents were a conviction, as opposed to a discretionary
yout hful offender disposition is purely a question of |aw
ei ther there was a conviction that could be used for aggravation

or there was not. Alston v. State, 667 So. 2d 1000 (Fla. 3rd

DCA 1996). As required under the de novo standard of review,
this Court can eval uate the docunentary evidence supplied in the
record. Under this standard, the appellate court is free to

decide the legal issue differently w thout paying deference to



the trial court's concl usions. Bl anco v. State, 706 So. 2d 7

(Fla. 1997). In reviewing the trial court's order, the tria
court nust determ ne whether or not the state has proven each
aggravating circunstance and this Court nust review the record
to determ ne whether or not the trial court applied the correct
rule of law for each aggravating factor, and whether
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conpetent substantial evidence supports it. Philnore v. State

820 So. 2d 919 (Fla. 2002).

The determ nation by the trial court that evidence of a New
York conviction was adm ssible evidence was error. Tt is not
supported by conpetent, substantial evidence. Attorney Slovis,
a licensed New York attorney, has been found in the previous
opinion of this Court in the instant case to be "well
qualified", as "having tried over seventy nurder cases", and as
being an "expert in such proceedings”. (I, R43-44) Attor ney
Sl ovis, based upon his qualifications, advised the trial court
and State that in the jurisdiction in which he was an expert
that the New York docunents did not establish a conviction, but
rather denonstrated that M. Lebron had received youthful
of fender treatment for the New York offense and was not
convicted in such a fashion as to qualify this offense for
aggravation as a prior violent felony. The State offered

nothing to counter this objection other than to argu that the



docunents were a conviction and that he did not understand M.
Sl ovis' argunent. Thus, absent additional evidence from the
State to rebut Attorney Slovis' well-taken objection to the
presentation of the New York docunents to the jury, the State
did not provide conpetent, substantial evidence that this
particul ar offense qualified as an aggravating prior felony for
pur poses of aggravation. Thus, the presentation to the jury of
the New York docunents and the subsequent reliance on these
documents by the
40

trial court in finding as aggravating factor was error.

The second error relating to the prior violent felony
aggravator, involving the State's presentation of evidence from
a case involving M. Nasser as the victim In that case, M.
Lebron was originally charged with Attenpted First Degree
Murder. At the time of the new penalty phase trial in the
instant case M. Lebron had only been convicted of Sinple
Assault, a first-degree m sdeneanor, as a |esser included
of fense of the original charge of Attenpted First Degree Miurder.
As stated previously in this issue, m sdeneanors do not qualify

as prior violent felonies for purposes of aggravation. Section

921. 141(5)(b), Florida Statutes, (1997); Carpenter, supra. Even
though it is abundantly clear that the conviction for sinple

Assault was inadm ssible, the State was also permtted to



present significant anmpunts of prejudicial and inflammtory
testi mony and docunents regarding this conviction.

The State on numerous occasions was permtted over the
obj ection of defense counsel to present testinony to the jury
from the Nasser case that was inconsistent with the jury's
verdict of sinple Assault. (XII,R696; X1, R763-766; 769-770; 777-
778; 780-781; 794- 796) The trial court overruled these
obj ections, stating that "The facts of a case are the facts. A
jury only hears what a witness testifies to at trial... He has
been convi cted of Robbery. the assault conmes into play because
of all the facts surroundi ng the Robbery. All of these things
were part and parcel of the robbery
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conviction." (XIl1,R796-797)

The State presented the testinmony of Officer Ron Schroeder
that on Decenber 1, 1995, M. Lebron, Stacie Kirk and Howard
Kendal | ki dnapped M. Nasser at gunpoint and took him to an
orange grove. VWiile in the grove, M. Lebron, who had a shot gun,
ordered M. Nasser to his knees and held the shotgun to M.
Nasser's head. (XIIl,R776-781) M. Lebron, according to
Shroeder, then told M. Nasser to tell "The Lord that Bugsy said
H " and pulled the trigger. (XIIl1,R781) The gun msfired and
M. Nasser escaped. (XIIl,R781-782)

In addition to the testinony from O ficer Schroeder, the



State also introduced three volumes worth of docunents rel ated
to the Nasser mmtter at the Spencer hearing, including a
transcript of the sentencing hearing, where the trial court
departed from the sentencing guidelines and |isted aggravation
in support of the departure. (VII, R726) The State argued in
that transcript that departure was appropriate due to the
striking simlarity between the Nasser crime and the Oiver
murder. (VII,R726) (Volunmes 11,VIl, and an unnunbered Vol une
contai ni ng pages 1-100) Also contained in the docunents the
trial court allowed into evidence at the Spencer hearing were
the verdicts in the first trial involving M. Nasser, where M.
Lebron was convicted as charged. (Unnunbered vol unme, R80-81)
These convictions were |later reversed on appeal and M. Lebron
was convicted of |esser offenses at the retrial.
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M. Nasser did not testify at the trial and was unable to
be deposed by defense counsel because he had disappeared.
Def ense counsel argued that the Schroeder's testinony about what
M. Nasser said to them was unrebuttable hearsay. (XlI1,R777-
778; 784-785; 794- 796)

Al though the State may present evidence, even in sonme
i nstances hearsay evidence, relating to the facts surrounding a
prior conviction, that evidence is subject to rebuttal and the

prejudicial inmpact nust not outwei gh the probative val ue of that



evi dence. In allowing the State to present the testinmony and
docunmentary evidence relating to the Nasser convictions, the
trial court permtted error to occur in three ways: (1) by
all owi ng hearsay that was unrebuttable to be admtted through
Officer Schroeder; (2) by allowing the State to present evi dence
which indicated that M. Lebron was guilty of the attenpted
first-degree nurder by permtting testinmony through Oficer
Schroeder that Nasser told law enforcenment officers that M.
Lebron pointed a gun at his head and fired it when this
testimony was contrary to the verdict for sinple assault and (3)
by all owing Officer Schroeder to testify that the black man used
a gun contrary tothe jury's finding that M. Lebron did not use
a firearmduring the Nasser incident.

Al t hough Florida law permts the introduction of hearsay
concerning prior violent felonies through a | aw enforcenent
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officer, a defendant's Sixth Amendnent rights my not be

abr ogat ed. Rodriguez v. State, 753 So. 2d 29, 44-45 (Fla

2000); Rhodes v. State, 547 So. 2d 1201 (Fla. 1989); Tonpkins v.
State, 502 So. 2d 415 (Fla. 1986). Section 921.141(1), Florida
Statutes, (1997) authorizes the use of hearsay testinony
provi di ng the def endant has been afforded a fair opportunity to
rebut the hearsay statenents.

I n Rodriguez, this Court reasoned that hearsay testinony



froma police officer regarding the facts of the prior violent
felonies my be preferable to a victimtestifying. The reason
this procedure is preferable, the Rodriguez opinion states,
because the Sixth Anmendnment confrontation right is protected
because the victi mwas subject to cross-examduring the original
trial, through depositions, and these transcripts would be
avai l abl e for inpeachnent. |In the instant case the protection
of the Sixth Amendnment were not afforded to M. Lebron. 1In the
instant case, the trial court erred in permtting hearsay
concerni ng Nasser's statenments to | aw enforcenent officers where
M. Lebron had never had an opportunity to confront Nasser in
any adversarial setting and to utilize the results of this
confrontation as a tool of cross-exam nation.

The testinmony from Schroeder relating to facts supporting
an Attenpted First Degree Murder charge and the testinony from
Schroeder that Nasser clained that M. Lebron had a firearm was
not relevant under Section 90.403, Florida Statutes (1997) and
t he
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prejudicial inpact far outweighed the probative value. I n

Duncan v. State, 619 So. 2d 279 (Fla. 1993), this Court noted

t hat evi dence of the surrounding circunstances of prior violent
felonies is adm ssible, but that a "line must be drawn when

evidence is not relevant, gives rise to a violation of the



def endant's confrontation rights, or the prejudicial inpact
out wei ghs the probative value.” In Duncan it was determ ned
that a gruesonme photograph of another victim was inadm ssible
where certified convictions for that offense were entered into
evi dence, and a police officer gave a brief factual scenario to

t he second-degree nurder. See also, Rhodes v. State 547 So. 2d

1201 (Fla. 1989).

In the instant case, the evidence testified to by Schroeder
about M. Lebron kidnapping M. Nasser at gun point and pl aci ng
a gun to M. Nasser's head and firing the weapon was not only
not relevant, but it was inconsistent with the verdict reached
by the jury in the Nasser trial.

The testinony was al so highly prejudicial and inflammtory
inthat it mde it appear that M. Lebron would have comm tted
another homicide of striking simlarity to the honi cide
involving M. diver, but for the gun not firing. Under the
facts of the instant case, the evidence which was contrary to
the jury verdict should not have been admtted. The error
created by the adm ssion of this evidence was not harnm ess. A
new penalty phase preceeding with a jury is required, in which
this i nadm ssi bl e evidence is not
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present ed.

| SSUE |V



THE SENTENCE OF DEATH | S UN-
CONSTI TUTI ONAL
The capital sentencing scheme is unconstitutional in that
it inpermssible allows a judge rather than a jury to find the
aggravating factors necessary to i npose a death sentence and in
that a sentence of death may be inposed absent a unani nous
recomrendati on fromthe jury.
Al t hough recognizing that this Court has held that the

deci sion of Ring does not inpact on the Florid death sentencing

scheme (Bottoson v. ©More, 833 So. 2d 693 (Fla.) cert. denied,
123 S. Ct. 662 (2002)) M. Lebron asserts that this conclusionis
error and that the defecienies in the Arizona capital sentencing
structure are present as well in Florida.

The United States Supreme Court has rejected argunents that
the Florida and Arizona sentencing structures differ. Wilton v.
Arizona, 497 U S. 639, 648 (1990). Under Florida law, a
def endant cannot be sentenced to death unl ess the judge- not the
jury- makes specific findings of fact. | particular, before a
sentence of death nmay be inposed under Fla. Stat. 921.141(3),
the court "shall set forth in witing its findings upon which
the sentence of death is based as to the facts... [t]hat
sufficient aggravating circunstances exist...and...[t]hat there
are insufficient
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mtigating ci rcunmst ances to out wei gh t he aggravating
circunstances.” Thus, Section 921.141 explicitly requires two
separate findings of fact by the trial judge before a death
sentence can be inposed: the judge nust find as a fact that (1)
sufficient aggravating circunstances exist and (2) there are
i nsufficient mtigating ci rcumst ances to out wei gh t he
aggravating circunstances. A defendant thus may be sentenced to
death only if the sentencing proceeding "results in finding by
the court that such person shall be punished by death.” Fla.
Stat. 775.082(1).

Because Florida law requires fact findings by the trial
judge before a death sentence nmay be inposed, it is thus
unconstitutional under the holding and rationale of Ring. Just
as with the Arizona statute, the Florida statute is directly
contrary to the rule of |aw enunciated in Ring and Apprendi that
"if a state makes an increase in a defendant' authorized
puni shnent contingent on the finding of fact, that fact...nust
be found by a jury beyond a reasonable doubt.” Ring. Just as
with the Arizona statute, the Florida statute is explicit that
a defendant "cannot receive a death sentence unless a judge
makes the factual determination that a statutory aggravating
factor exists. Wthout that critical finding, the maxinum
sentence to which the defendant is exposed is life inprisonnent,

and no the death penalty."ld. Because the trial judge-and not



the jury- nust neke specific findings of fact before a death
sentence can be inposed under Florida |law, Ring holds
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squarely that the statute is unconstitutional under the Sixth
and Fourteenth Amendnents.

Adm ttedly the Florida statute provides for a jury advisory
verdict. But that has no bearing on the anal ysis set out above.
the trial judge is directed by Section 921.141(3) to nmake the
fact findings necessary to support a death sentence
"notwi t hstandi ng the recommendation of a majority of the jury."
And unless the court nmkes the findings requiring the death
sentence, the defendant nust be sentence to life. The jury's
role thus does not alter the essential point- the controlling
poi nt under Ring- that the Florida statute is unconstitutional
because a death sentence cannot be i nposed wi t hout fact findings
by the trial judge.

Ring further clarified that "aggravating factors operate as
"the functional equivalent of an elenent of a greater offense"

that is, of capital versus non-capitol nurder." Ring, see also,

State v. Dixon, 283 So. 2d 1,9 (Fla. 1973). Thus, to be charged

with capitol nmurder, the state nust allege in the indictnent the
aggravating circunstances on which it intends to rely in seeking
the death penalty. Because the state failed to do this,

i mposition of the death penalty is inperm ssible.



Under Furman v. Georgia, 408 U.S. 238 (1972), as interpreted

by this Court in Donaldson v. State, 265 So. 2d 499 (Fla. 1972),

when the provisions of a death sentence have been rendered

unconstitutional, a life sentence is the appropriate remaining
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puni shment. Since findings required by Section 921.141 cannot

be made consistent with the requirenments of the Sixth and

Fourteenth Anmendnent as established in Ring, the appropriate

outcone is a life sentence.

The | ack of a unani nous recommendati on of death by this jury
al so renders t he i mposition of a deat h sent ence
unconstitutional. A mere nunerical majority- which is all that
is required under Section 921.141(3) for the jury's advisory
sentence-does not satisfy constitutional considerations. See,

Api daca v. Oregon, 406 U.S. 404 (1972). See, Hertz v. State,

803 So. 2d 629 (Fla. 2001), cert. denied, 536 U S. 963 (2002).

| SSUE V

THE SENTENCE OF DEATH | S DI SPROPORTI ONATE I N
THI S CASE WHERE THE FACTS DO NOT SUPPORT A
FI NDI NG THAT THIS CASE IS ONE OF THE MOST
AGGRAVATED AND LEAST M Tl GATED OF CAPI TAL
CASES

In Ubin v. State, 714 So. 2d 411 (Fla. 1998), this court
affirmed that the review ng court nmust never |ose sight of the

fact that the death penalty is reserved for only the nost



aggravated and least mtigated of first-degree nmurders. This
court continues to adhere to this nost basic principle of death

penalty jurisprudence. Away v. Mre, 828 So. 2d 985 (Fla

2002); MWhite v. State, 817 So. 2d 799 (Fla. 2002).

Proportionality review is necessary in order to ensure
procedural and substantive fairness and uniformty in
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death penally law. Ocha v. State, 826 So. 2d 956 (Fla. 2002);

Fitzpatrick v. State, 527 So. 2d 809, 811 (Fla. 1988).

Proportionality review is not sinply a matter of counting the
nunber of aggravating factors versus the nunber of mtigating
factors. Because death is different, it is necessary in each
case to conduct proportionality review based on the total
circunstances in a case as conpared to other capital cases.
Only then can a just and fair determ nation be nade that a death
sentence i s appropriate or inappropriate in a particular case.

Rimmer v. State, 825 So. 2d 304 (Fla. 2002), rehearing denied,

cert. denied, 123 S.Ct. 567 (2002).

VWhen conducting proportionality review, all doubts are to

be resolved in favor of the defendant. Ocha, supra.

A. This is not anmpbng the least mtigated of first-deqree

nur ders
Initially, M. Lebron contends that the trial court

inproperly rejected or inproperly assigned little weight to



several mtigating factors. Assum ng for the purposes of this
| ssue that all the mtigating factors were properly found and
consi dered and adding those to the mtigating factors that the
court found, this case is certainly not one of the |east
mtigated first degree nurders.

The testimony and records reflect that M. Lebron was born
to a sixteen year old drug addicted nother. Ms. Otiz did not
want a child, but had himto get welfare noney. Her child,
still
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referred to in her testinony some 25 years later as "it", first
| anded into foster care as an infant while his nother spent the
next 27 nmonths in residential drug treatnent. She was a user of
numerous drugs, including LSD, heroin, speed, nescaline,
anphet ani nes, and net hanphetam ne. M. Lebron's father was not
in the picture.

Upon release from drug treatnment, Ms. Oitz regained
custody of her son. During this period M. Lebron suffered
abuse at the hands of his oft absent nother. A nmarriage to a
fellow addict fromthe treatnent center soon ended in divorce.

During this period Ms. Otiz admtted she did not want M.
Lebron and woul d have given him away but for guilt. She tried
to provide materially possessions in order to overcone this

guilt, resulting in her becom ng an adult entertainer.



Ms. Otiz described her young son during this period as

suffering from ADHD and hyperactivity. He would set fires and

break things. Ms. Otiz routinely smacked and physically
abused M. Lebron out of frustration and anger. She recalled
hitting himat |east once with a fist, |eaving a permanent mark

on him Ms. Oitz found nothing positive in being a nother,
she didn't want "it", for he had ruined her life and her body.

Upon returning to the adult entertainment industry in New
York City, Ms. Otiz left M. Lebron with a series of
babysitters. M. Lebron was exposed to his nmother having sex
with a variety of nmen
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and viewed her in a pornographic video. He, according to
psychol ogi cal records, believed her to be a prostitute.

M. Lebron performed abysmally in school. After testing
determ ned t hat he was hyperactive and enotionally disturbed, he
was placed briefly in a special school. Due to |ack of parental
i nvol venment and poor behavior, M. Lebron was expelled fromthe
public el ementary school.

As a m ddl eschool er M. Lebron was placed in institutional
care at the Pleasantville Cottage School. After additional
failures at Pleasantville, M. Lebron was sent to Genn MIIs
School for Boys in Pennsyl vani a. Ms. Oitz continued her

pattern of abandonnment, seldomvisiting her son. He stayed there



a year, was sent honme for a visit and never returned.

Fromthis point on M. Lebron bounced from foster hone to
hal f -way houses because Ms. Ortiz did not want hi maround. He
often lived with people she didn't know. Eventually M. Lebron
fell into a bad crowmd in New York and was arrested. Shortly
after this, he left with a stripper that worked at his nmother's
club and went to Florida.

VWhen M. Lebron returned from Florida after Thanksgi ving
1995, Ms. Otiz noticed that M. Lebron was so thin and | ooked
so terrible that he nmust be using drugs.

Al t hough of |ow average intelligence, school records
indicate that M. Lebron was often five years delayed in
| anguage ability. 52
Hs 1Q was at tinmes established as 80, or borderline. M.
Lebron struggled with inmpulsivity and anger.

Records fromthe Mount Pl easant Cottage School reflect that
at age 14 M. Lebron was functioning 3.1 years below his
bi ol ogi cal age. He also failed hearing tests and spoke with a
lisp. M. Lebron tested at a second to fourth grade school
| evel at a tinme he would have been in ninth grade.

At denn MIls his test scores were far below normal. He
showed little inprovenent in speech and | anguage. Honme visits
were not productive. M. Lebron was described as depressed,

with | ow self-esteemand high anxiety. Ms. Otiz was descri bed



as "quite deficient"” in her parenting capacity. She could not
nurture and could only give material things.

Ot her assessnments note that M. Lebron was described as
willing to do anything for peer approval. It was noted that he
associated with problematic youngsters. Conpul sive public
mast ur bation was a serious problem He had serious enotiona
probl ens and his behavi or was descri bed as out-of-control.

A 1989 pssychol ogical report found that M. Lebron was at
the age of 14.5 and functioned in the | ow average to borderline
intelligence range. He was descri bed as passi ve-aggressive with
a poor self-concept and |ack of confidence. Honme life was
described as "barren and enpty". He suffered from intense
anxi ety and had ineffectual coping skills. Enotional problens
prevented himfrom
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reaching his full potential. He was diagnosed with Dystem c
Di sorder and Early Personality Di sorder with Passive-Aggressive
features. M. Lebron exhibited indications that he was
physi cal | y abused. Ms. Otiz admtted to both physical and
ver bal abuse.

A psychiatric evaluation in 1990 showed a drop in M.
Lebron's 1Q from 97 to 87. M. Lebron had poor judgnent, was
i npul sive, had little superego restraint, and had a need for

instant gratification. He was viewed as enotionally fragile



with poor insight and judgnent. He was tolerated, but not |iked
by peers. He was described as passive.

M. Lebron, after his arrest in New York, was not allowed
home by his nother. He was sent to Covenant House, then
referred to Energency Children Services and placed in a shelter.
He was again found to be enotionally disturbed.

An eval uation at age 16 stated that he had many probl ens
stemming fromhis relationship with his nother. He had problens
with peers and did not know how to nmake friends, although he
very much wanted to. M. Lebron was still developnentally
behi nd his biological age and was functioning at about age 12.

During the spring of 1992 M. Lebron at age 17 was not
accepted for placenment due to the severity of his behavior
probl ems He was arrested and his nother failed to appear at his
court dates. In April 1993, agency records reflect that Ms.
Otiz would no |l onger work with JCCA. She requested that she
not be call ed
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anynore. M. Lebron was about to turn 19, so he was di scharged
from JCCA and their prograns.

According to Dr. MClane, children raised in such an
envi ronment often experience deep trauma. Such children cannot
form neani ngful relationships. (XIV,R844) They becone war ped

and |l ack the mature, noral and ethical standards necessary for



treating others. (XIV, R844;847)

The hyperactive disorder that M. Lebron was di agnosed with
leads to acting on inpulse wthout thinking, difficulty
concentrating and staying on task. (XIV,R849) In adults such as
M. Lebron, it often is seen as bipolar disorder and often with
substance abuse. (XIV, R849)

The combination of factors docunented in M. Lebron's
records and the testinony of his mother would make it unlikely
that a child in that environment would be able to rise above it.
(XI'V,R851) A child raised in that environment would have an
exagger at ed need for approval. (XIV, R851)

I n numerous decisions by this court, childhood abuse has
been recognized as a significant mtigating factor. It is
especially conpelling when coupled with other factors such as

youth, immturity, or substance abuse. See, e.qg., Livingston v.

State, 565 So. 2d 1288, 1292 (Fla. 1998); Nibert v. State 574

So. 2d 1059, 1061-3 (Fla. 1990); Clark v. State, 609 So. 2d 513,

515 (Fla. 1992); Elledge v. State, 613 So. 2d 434,436 (Fla.

1993); Wal ker v.
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State, 707 So. 2d 300,318 (Fla. 1997); Mahn v. State, 714 So. 2d

391,400 (Fla. 1998); Urbin v. State, 714 So. 2d 411, 417 (Fla.

1998) .

M. Lebron was also diagnosed with a personality disorder.



A personality disorder is a very serious diagnosis. "In any
scheme that tries to classify persons in ternms of relative
mental healthy, those with personality disorder would fall near

the bottom"™ Conprehensive Text of Psychiatry (4th Ed. 1985),

p. 958. The fact that the defendant suffers froma personality
disorder is a significant nonstatutory mtigating factor.

Eddi ngs v. Okl ahoma, 455 U. S. 104 (1982); Heiney v. State, 629

So. 2d 171,173 (Fla. 1993).

M. Lebron is a person whose chil dhood was spent in a tumult
of rejection and violence. His entire adol escence was spent in
institutionalized care. Shortly after his |leaving foster care
and half-way house treatnent, the instant offense occurred.
Long- st andi ng, di agnosed nmental health issues cannot be shunted
asi de.

B. This is not the nbst aggravated of first-degree nurders

The trial court found two aggravators in this case : fel ony
was committed in the conm ssion of a robbery and prior violent

felony. Notably |acking are the npbst serious aggravators such

as HAC and CCP. See, Ocha v. State, 826 So. 2d 956 (Fla. 2002);

Morrison v. State, 818 So. 2d 432 (Fla. 2002), cert. denied, 123

S.Ct. 406 (2002).
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Often this court has determ ned that prior violent felonies

are entitled to | esser weight based upon the facts surrounding



t hose prior convictions. See, Chaky v. State, 651 So. 2d 1169
(Fla. 1983) (defendant's prior conviction for attenpted nurder

given little weight in proportionality review), Johnson v.

State, 714 So. 2d 423 (Fla. 1998)(defendant’'s prior conviction
for second-degree nurder given | ess weight were it had occurred

in defense of the defendant's sister); Kraner v. State, 619 So.

2d 274 (Fla. 1993) (def endant had previously beaten another man
to death and was convicted of beating the instant victimto

death); Wite v. State, 616 So. 2d 21 (Fla. 1993) (defendant had

previ ous convictions for burglary and aggravat ed battery agai nst
the victim who was his girlfriend). The facts surrounding the
Nasser incident and the G bbons incident support a decrease in
wei ght given to the prior convictions.

In conparison, these prior convictions do not rise to the

| evel of aggravation found in other cases. See, Mingin v.

State, 698 So. 2d 1026, 1031-1032 (Fla. 1995); Wlliamson v.

State, 681 So. 2d 688, 690 (Fla. 1996), and Melton v. State, 638

So. 2d 927 (Fla. 1994).

The prior violent felony convictions arise fromM. Lebron's
convictions of |esser included offenses in Florida, wherein he
was not the only aggressor and was found to have been unarned,
several inproperly considered m sdeneanors, and an i napplicable
New Yor k
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of fense. These offenses are distinguishable from the type of
prior felonies that this court has previously upheld. For

example, in Ferrell v. State, 680 So. 2d 390 (Fla. 1996), the

prior felony aggravator was a conviction for second-degree
mur der .

The aggravating factor of relating to the conm ssion of the
robbery should be afforded little weight. It is inpossible to
commt felony nmurder during a robbery and not have this
aggravator present. The jury in this case acquitted M. Lebron
of being the shooter and being in possession of the firearm

This case is certainly not the npbst aggravated of cases.

Conpare, Darling v. State, 808 So. 2d 145, rehearing denied,

cert. denied, 123 S.Ct. 190 (2002)(two aggravators but little

mtigation); Wiite, supra, (four aggravators and little

mtigation); Vining v. State, 827 So. 2d 201 (Fla. 2002) (three

aggravators with only mtigator being good mlitary history).
A death sentence predicated on the aggravation in this case is
i nappropri ate.

C. Disparate treatnent of co-defendants under Enmund- Tyson

Equal |y cul pabl e co-defendants should be treated equally-
t hus when an equally cul pable co-defendant receives a life
sentence in a capital case, a sentence of death should not be

i nposed on the other. Hunter v. State, 817 So. 2d 786 (Fla

2002) . Di sparate treatnment may be appropriate where one



def endant is nmore culpable. In this present case, the facts do
not support the trial court's
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determ nation that death is the appropriate sentence for M.
Lebron whil e no ot her co-defendant recei ved other than a m nim
prison sentence.

The wuncontroverted fact in this case is that the jury
conclusively determ ned that soneone else that night killed
Larry Neal Jdiver. M. Lebron was not the shooter. Thus,
according to the i npanel ed jury, the shooter received a margi nal
prison sentence or none at all. Thus, as conpared to his co-
def endants, M. Lebron's participation is at nost equal, if not
| ess cul pable. Disparate treatnment is only permtted where the
defendant is shown to be nore cul pable. For exanple, in Evans

v. State, 808 So. 2d 92 (Fla. 2001), rehearing denied, cert.

deni ed, 123 S.Ct. 416 (2002), this court found the defendant's
death sentence was proportional even though the co-defendant
received a |ife sentence where the defendant was the masterm nd
and the trigger man in the nmurder-for-hire schenme. In Wite v.
State, 817 So. 2d 799 (Fla. 2002), a death sentence was found to
be proportional for the defendant as conpared to a fifteen year
sentence for the co-defendant when it was established that the
defendant inflicted the fatal stab wounds on the victim

In this case the facts do not support that M. Lebron was



the masterm nd- it does not appear that the nurder was planned
out, but rather happened on the spur of the nmonent. Clearly the
jury chose not to believe the self-serving testinony at trial of
t he nenbers
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of "Foreplay" and their girlfriends that the nmurder happened at
M. Lebron's urging alone. The circunstances surrounding the
mur der indicate that the other co-defendants in this case acted
i ndependently from M. Lebron, including the person who was the
actual killer. Testinony established that all the nmen handl ed
t he gun, shotgun shells and the personal effects of the victim
were found in the bedroom of a co-defendant, and all co-
def endants shared in the financial benefits fromthe killing.
Evi dence al so established that others, not M. Lebron, disposed
of the body and the personal effects of the victim This was

not a nurder-for-hire, nor a pre-planned killing. Giffin v.

State, 820 So. 2d 906 (Fla. 2002).

The evidence sinply fails to establish that M. Lebron was
the "masterm nd” of this tragic occurrence. The 1lack of
evi dence conbined with the finding that M. Lebron was not in
possessi on of the firearmat the tine of the killing and was not
the shooter render a death sentence disproportionate when
conpared to the sentences received by the co-defendants.

D. Conparison with Gther Proportionality Decisions




VWile no single case is precisely identical to this one,
under si gned counsel submts that the foll ow ng decisions are the
cl osest, and collectively denonstrate that the death penalty is

not the appropriate sentence. Ubin v. State, 714 So. 2d 411

(Fla. 1998); Arnstrong v. State, 642 So. 2d 730 (Fla. 1988);

Li vi ngst on
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v. State, 565 So. 2d 1288 (Fla. 1988); Jackson v. State, 502 So.

2d 409 (Fla. 1986). Al t hough not decided on proportionality

grounds, the case of Mahn v. State 714 So. 2d 391, 400-402 (Fl a.

1998), is also relevant to the proportionality review in this
case.
CONCLUSI ON
Based upon the facts, law, and argunent recited herein,

Appel l ant respectfully requests that this Honorable Court
reverse the sentence of death and remand for a new penalty phase

proceeding, or in the alternative, a life sentence.
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