I N THE SUPREME COURT OF FLORI DA

RAYMOND LEON KOON,
Petitioner,

V. CASE NO. SC03-1139
JAMES V. CROSBY, JR., ETC.

Respondent .

RESPONSE TO PETI TI ON FOR HABEAS CORPUS

COVES NOW Respondent, JAMES V. CROSBY, JR., Secretary,
Florida Departnment of Corrections, by and through the
under si gned Assistant Attorney General, and hereby responds to
the Petition for Wit of Habeas Corpus filed in the above-styled
case. Respondent respectfully submts that the petition should

be deni ed, and states as grounds therefor:

STATEMENT OF THE CASE

Raynmond Koon was charged by indictrment filed on February 16,
1982, with the first degree murder of Joseph Dino. (Rl I/1)?

At arrai gnment, Koon pleaded not guilty. Koon was found guilty

! References to the records relating to this case will be as
follows: (Rl volunme #/page # ) designates the record on appeal
from the first trial, (R2 volume #/ page # ) designates the
record on appeal fromthe re-trial, and (PCR vol une #/page # )
desi gnates the Florida Rule 3.850 appeal record.




as charged in the indictnent and was sentenced to death on
January 28, 1983. (Rl 1/138-146) The conviction was reversed
and remanded for a new trial based upon an evidentiary error.

Koon v. State, 463 So. 2d 201 (Fla. 1985)

A second jury trial commenced on Decenber 3, 1985. Koon was
again found quilty. Koon waived the presentation of any
mtigating evidence and the jury recomended death by a vote of
7-5. (R2 8/1396) On Decenber 23, 1985, Judge Hayes foll owed
the jury’s recomendati on and i nposed a sentence of death. In
his witten sentenci ng order, Judge Hayes found four aggravating
circunmstances: (1) prior violent felony; (2) disrupt or hinder
the l|awful exercise of any governnmental function or the
enf orcenent of |aws; (3) heinous, atrocious or cruel; and (4)
cold, calculated and preneditated. The trial court found no
mtigating circunstances. (R2 8/1399-1420)

On August 20, 1987, this Court affirmed the judgnent and

sentence of death. Koon v. State, 513 So. 2d 1253 (Fla. 1987)

The issues raised by Koon in his direct appeal were as foll ows:

| SSUE 1I. THE COURT BELOW FAILED TO CONDUCT AN
ADEQUATE I NQUIRY AND MAKE APPROPRI ATE FI NDI NGS
CONCERNI NG RAY KOON' S REQUEST TO DI SCHARGE HI'S
APPO NTED COUNSEL.

| SSUE I1. THE COURT BELOW ERRED IN ADM TTI NG | NTO
EVI DENCE AT RAY KOON S TRIAL PREJUDI Cl AL HEARSAY
TESTI MONY REGARDI NG WHAT A FEDERAL MAG STRATE SAI D
DURING A HEARING ON THE FEDERAL COUNTERFEI TI NG
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| NDI CTMENT THAT HAD BEEN LODGED AGAI NST KOON.

| SSUE |11. THE COURT BELOW ERRED IN ALLOW NG THE
STATE TO ASK QUESTI ONS OF DEFENSE W TNESS EDWARD PETER
ROBERTSON WH CH EXCEEDED THE SCOPE OF DI RECT
EXAM NATION AND PLACED BEFORE THE JURY | MPROPER
EVI DENCE OF THREATS ALLEGEDLY MADE BY PEOPLE OTHER
THAN RAY KOON.

| SSUE 1| V. THE COURT BELOW ERRED IN ALLOW NG THE
PROSECUTOR TO ASK DEFENSE W TNESS RALPH KOON, RAY
KOON' S BROTHER, VWHETHER THE W TNESS HAD CALLED THE
UNI TED STATES ATTORNEY A “ SMART- ASS BASTARD. ”

| SSUE V. THE COURT BELOW ERRED | N REQUI RI NG RAY KOON
TO TESTIFY AT H'S TRIAL BEFORE HE WAS FULLY PREPARED
TO DO SO.

| SSUE VI. THE COURT BELOW ERRED I N FAI LI NG TO REQUI RE
THE STATE TO PROVE MATTERS I N RAY KOON S PRESENTENCE
| NVESTI GATI ON REPORT WHI CH HE CONTESTED, AND ERRED | N
FAI LI NG TO CONTI NUE KOON' S SENTENCI NG HEARI NG SO THAT
HE COULD SUBPOENA W TNESSES TO DI SPUTE | NFORMATI ON
APPEARI NG I N THE PSI .

| SSUE VII. THE COURT BELOWERRED IN G VI NG THE JURY' S
DEATH RECOMVENDATI ON CONTROLLI NG VEI GHT, THUS FAI LI NG
TO EXERCI SE HI' S | NDEPENDENT JUDGVENT CONCERNI NG THE
SENTENCE TO BE | MPOSED, AND ABROGATI NG FLORI DA’ S DEATH
PENALTY SENTENCI NG SCHEME, RESULTING IN A DEATH
SENTENCE VI OLATIVE OF THE EIGHTH AND FOURTEENTH
AMENDVENTS TO THE UNI TED STATES CONSTI TUTI ON.

| SSUE VIII. THE TRI AL COURT ERRED | N SENTENCI NG RAY
KOON TO DEATH BECAUSE THE SENTENCI NG WEI GHI NG PROCESS
| NCLUDED | MPROPER  AGGRAVATI NG Cl RCUMSTANCES AND
EXCLUDED EXI STI NG M Tl GATI NG Cl RCUMSTANCES, RENDERI NG
THE DEATH SENTENCE UNCONSTI TUTI ONAL UNDER THE EI GHTH
AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

| SSUE | X. RAY KOON SHOULD NOT BE DENI ED GAI N TI ME
BECAUSE OF HI'S ALLEGED NONPAYMENT OF COURT COSTS
| MPOSED PURSUANT TO SECTION 27.3455 (10) OF THE
FLORI DA STATUTES.



| SSUE X. THE COURT BELOW ERRED | N ASSESSI NG COSTS AND

ATTORNEY' S FEES AGAI NST RAY KOON W THOUT Gl VING H M

PRI OR NOTI CE AND AN OPPORTUNITY TO BE HEARD AND TO

OBJECT TO THESE ASSESSMENTS.

A request by Koon for clenmency was apparently deni ed when
Governor Bob Martinez signed a death warrant in Koon’s case on
May 1, 1989. (PCR 10/1668) On or about My 31, 1989
Petitioner filed an Emergency Mtion to Vacate Judgnent and
Sentence, and Consolidated Energency Application for Stay of
Execution, wth Special Request for Leave to Amend and
Suppl ement. (PCR 10/1671-1862)

A stay was entered and an evidentiary hearing was held in
the circuit court on Decenber 5 and 6, 1989.2 At the close of
the hearing, the trial court denied the motion for
postconviction relief. Koon then appealed the denial of his

nmotion for postconviction relief and petitioned this Court for

a wit of habeas corpus. Koon v. Dugger, 619 So. 2d 246 (Fla.

1993)
Koon raised eleven clains in his habeas petition.

CLAIM | . MR. KOON S SENTENCE OF DEATH VI OLATES THE
El GHTH AMENDVMVENT BECAUSE THE PENALTY PHASE JURY
| NSTRUCTI ONS SHI FTED THE BURDEN TO MR. KOON TO PROVE
THAT DEATH WS | NAPPROPRI ATE CONTRARY TO MJULLANEY V.
W LBUR, 421 U.S. 684 (1975), LOCKETT V. OH O 438 U.S.

2 Although the hearing was limted to the nerits of certain
clainms, the court heard evidence on all of the claims as it
related to the ineffective assi stance of counsel claim
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586 (1978), AND MLLS V. MARYLAND, 108 S. CT. 1860
(1988).

CLAIM Il. MR KOON' S SENTENCE OF DEATH, RESTING ON
THE “HEINOUS, ATROCIOUS, AND CRUEL” AGGRAVATI NG
FACTOR, 1S IN DI RECT AND | RRECONCI LABLE CONFLI CT W TH
AND CONTRARY TO MAYNARD V. CARTWRI GHT, 108 S. CT. 1853
(1988), IS I N CONFLI CT W TH THE NI NTH Cl RCUI T COURT OF
APPEALS DECISION | N ADAMSON V. RICKETTS, 865 F.2D
1011, (9TH CIR 1988)(EN BANC), AND VI OLATES THE
El GHTH AND FOURTEENTH AMENDMENTS.

CLAIM [I11. THE COLD, CALCULATED, AND PREMEDI TATED
AGGRAVATI NG Cl RCUMSTANCE WAS APPLIED TO MR, KOON' S
CASE IN VIOLATION OF THE EIGHTH AND FOURTEENTH
AMENDMVENTS.  THE JURY WAS NOT ADEQUATELY | NSTRUCTED ON
THE ELEMENTS OF THI' S AGGRAVATI NG CI RCUMSTANCE, AND
COUNSEL RENDERED | NEFFECTI VE ASSI STANCE | N FAI LI NG TO
ADEQUATELY LI TI GATE THI S | SSUE.

CLAIM | V. THE TRI AL COURT | MPROPERLY APPLI ED THE
AGGRAVATI NG Cl RCUMSTANCE OF HI NDERI NG THE ROLE OF LAW
ENFORCEMENT, AND THE JURY WAS NEVER | NSTRUCTED AS TO
THE REQUI SI TE ELEMENTS.

CLAI M V. THE ElI GHTH AMENDMENT WAS VI OLATED BY THE
SENTENCI NG COURT'S REFUSAL TO FIND THE M TI GATI NG
Cl RCUMSTANCES CLEARLY SET OUT | N THE RECORD.

CLAI M VI . MR. KOON S SENTENCI NG JUDGE USED A NON-
RECORD REPORT TO SENTENCE MR. KOON TO DEATH, I N
VI OLATI ON OF GARDNER V. FLORI DA, AND THE FI FTH, SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS. MR, KOON S COUNSEL
FAILED TO ZEALOUSLY ADVOCATE FOR HIM AND IN FACT
TACI TLY AGREED DEATH WAS APPROPRI ATE.

CLAIM VII. THE SENTENCI NG COURT ERRED BY FAILING TO
| NDEPENDENTLY  WEI GH  AGGRAVATING AND M TI GATI NG
Cl RCUMSTANCES, CONTRARY TO MR KOON S FIFTH, SI XTH,
El GHTH AND FOURTEENTH AMENDMENT RI GHTS.

CLAIMVII1. MR KOON S SENTENCI NG JURY WAS REPEATEDLY
M SLED BY I NSTRUCTI ONS AND ARGUMENTS VHI CH
UNCONSTI TUTI ONALLY AND | NACCURATELY DI LUTED THEIR
SENSE OF RESPONSI BI LI TY FOR SENTENCI NG, CONTRARY TO
CALDWELL V. M SSISSIPPI, 105 S. CT. 2633 (1985) AND
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MANN V. DUGGER, 844 F.2D 1446 (11TH CIR. 1988), AND IN
VI OLATION OF THE EI GHTH AND FOURTEENTH AMENDMENTS.
MR. KOON RECEI VED | NEFFECTI VE ASSI STANCE OF COUNSEL
WHEN COUNSEL FAI LED TO ZEALOUSLY ADVOCATE AND LI Tl GATE
THI S | SSUE.

CLAIM I X. DURING THE COURSE OF VMR. KOON' S TRI AL, THE
PROSECUTI ON AND THE COURT | MPROPERLY ASSERTED THAT
SYMPATHY  TOWARDS MR. KOON  WAS AN | MPROPER
CONSI DERATION IN  VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS. THE FAILURE TO LI TI GATE THI S
CLAI M DEPRI VED MR. KOON OF HI' S RI GHT TO THE EFFECTI VE
ASSI STANCE OF COUNSEL.

CLAIM X THE ERRONEOQUS JURY | NSTRUCTI ON THAT A
VERDI CT OF LI FE MUST BE MADE BY A MAJORI TY OF THE JURY
MATERI ALLY M SLED THE JURY AS TO ITS ROLE AT
SENTENCI NG AND CREATED THE RI SK THAT DEATH WAS | MPOSED
DESPI TE FACTORS CALLI NG FOR LI FE, AND MR. KOON S DEATH
SENTENCE WAS THUS OBTAI NED I N VI OLATI ON OF THE FI FTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS.

CLAIM XI. THE PROSECUTION IN THE COURSE OF THE

PROCEEDI NGS | MPROPERLY ASSERTED THAT MERCY TOWARDS MR.

KOON WAS NOT A PROPER CONSI DERATION AND THAT THE

LEG SLATURE | NTENDED THAT HE BE EXECUTED.

Because these habeas clainms essentially duplicated those
raised in the appeal of the 3.850 motion, this Court did not

treat the habeas petition separately in the opinion, except to

state that the clains of ineffective assistance of appellate

counsel were without nmerit. Koon v. Dugger, at 247 n 2. Upon
denying the 3.850 appeal, this Court found the follow ng clains
to be procedurally barred: (1) the trial judge relied on a
nonrecord report in sentencing (raised on direct appeal); (2)

the court inmproperly applied the aggravating circunstance of



hi ndering the role of | aw enforcenment (rai sed on direct appeal);
(3) the <court refused to find mtigating circunstances
established in the record (raised on direct appeal); (4) the
court failed to independently weigh aggravating and mtigating
circunmstances (raised on direct appeal); (5) the participation
of federal agents in the state’'s case after they successfully
prosecuted him on federal charges violated double |jeopardy
(raised on the first direct appeal); (6) Koon was denied the
right to be present at a critical stage of the proceeding; (7)
security precautions taken at trial prejudiced Koon; (8) the
trial court erred in refusing to grant a change of venue; (9)
the failure to instruct the jury on the nonstatutory mtigating
ci rcumst ance of di sparat e treat ment vi ol at ed Koon’ s
constitutional rights; (10) the jury was m sled by instructions
and argunments that diluted its responsibility for sentencing in

violation of Caldwell v. M ssissippi, 472 U. S. 320 (1985); (11)

the state introduced nonstatutory aggravating factors; (12) the
prosecut or made inproper coments regardi ng mercy and synpat hy
toward Koon; (13) the jury instructions shifted the burden to
Koon to prove that life was the appropriate penalty; (14) the
jury was m sled by the instruction that a recommendation of life
must be made by a majority vote; (15) Koon was denied the right

to counsel because his attorney had a conflict of interest; (16)



the Court’s interpretation of the aggravating factor of cold,
cal cul ated, and prenmeditated is unconstitutionally overbroad
(application of this factor to this case was raised on direct
appeal). This Court also found that Koon's claimthat the jury
was i nproperly instructed on the aggravating factor of heinous,

atroci ous, and cruel was procedurally barred. Koon v. Dugger,

at 247-48. This Court then considered and rejected his
i neffective assistance of counsel and nmnental health clains on

the nerits.



STATEMENT OF FACTS

In the opinion affirm ng Koon’s conviction and sentence,
this Court set forth the salient facts as foll ows:

Pursuant to information supplied by two witnesses,
Joseph Dino and Charles WIliams, Ray Koon was
arrested and indicted on federal counterfeiting
charges in 1979. His trial never took place because
by the scheduled trial date, Joseph Dino had been
mur dered and Charles Wlliams refused to testify. Ray
Koon and his nephew, J. L. Koon, were eventually
charged with the nurder of Dino. The nephew pl ed
guilty to the charge and subsequently testified
agai nst his uncle. According to J. L. Koon, he and
Ray had stopped at a country store after a day of
dri nki ng, working and hunting. Ray dialed Dino’ s honme
and had J. L. use a false nanme to set up a business
meeting with Dino for later that evening. They then
drove to Ray’'s home, put a shotgun in the trunk, and
met Dino in the parking | ot of a |ounge. Ray and Dino
became involved in a fist fight in which Dino was
severely beaten. The Koons then placed Dino in their
vehicle and drove out of town. At one point they
st opped near a canal where Ray took the shotgun out
and ordered Dino into the trunk. Wen Dino refused to
get into the trunk, the three continued driving across
the state at high rates of speed. Wen Dino asked if
he was going to be killed, Ray said they m ght rough
himup a bit but would not kill him On a deserted
road near Naples, Ray took the shotgun and wal ked Di no
into the woods. J. L. heard a gunshot. VWhen J. L.
accosted his uncle by a small lake in which Dino’ s
body was partially submerged, Ray told him not to
worry about Dino because he had “watched his head
expl ode” and that dead nmen couldn't tell any lies.
Two ot her witnesses also testified that Koon told them
he had killed Dino.

Koon v. State, 513 So. 2d 1253 (Fla

1987)



L1l
ARGUMENT
This is Koon's second state habeas petition. His first
state habeas petition was denied by this Court after finding
that the eleven clains in his habeas petition were essentially
duplicates of those raised in the appeal of the 3.850 notion.
To the extent that the first habeas petition raised claims of
ineffective assistance of appellate counsel, this Court held

that such clainm were without nerit. Koon v. Dugger, 619 So. 2d

246, 247 n 2 (Fla. 1993)
Petiti oner now returns to this Court and asserts that he

shoul d be entitled to relief under Ring v. Arizona, 536 U S. 584

(2002) and Apprendi v. New Jersey, 530 U. S. 466 (2000) because

the jury was not required to make factual findings with regard
to the aggravators and because the aggravators were not charged
intheindictment.® Initially, Respondent notes that Ring i s not
applicable to Koon as he has prior violent felony convictions
which put his sentence outside the dictates of Ring
Additionally, the clains presented in the instant petition are
bot h unpreserved and without nerit. Finally, even if Ring were

held to be applicable to the Florida sentencing schenme, it is

3 Al 't hough Koon presents these argunents as two separate cl ains,
the State has conbi ned them for purposes of this response.

10



not retroactive and, therefore, not applicable to the instant

case. Rel i ef nust be deni ed.

A. Prior Violent Felony

Koon was previously convicted of a violent felony. The
sentenci ng order reflects that Koon had 5 prior convictions for
aggravat ed assault. (R2 8/1414-15) This Court has consistently
rejected the application of Ring to cases where the defendant

was convicted of a prior violent felony. See Lugo v. State, 845

So. 2d 74 (Fla. 2003) (noting rejection of Apprendi/Ring clains
in postconviction appeals, unaninous guilty verdict on other

fel oni es, and “exi stence of prior violent felonies”); Doorbal v.

State, 837 So. 2d 940, 963 (Fla. 2003) (stating that prior
violent felony aggravator based on contenporaneous crinmes
charged by indi ctment and on whi ch def endant was found guilty by
unani nous jury “clearly satisfies the mandates of the United
States and Florida Constitutions”). Accordingly, this petition
shoul d be deni ed.

B. Procedural Bar

Al t hough the State recognizes that this Court has not
expressly applied the procedural bar to Ring clainms, the State
mai ntains that the claimis procedurally barred for the failure

to raise below. Koon did not raise any assertion
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cont enpor aneously before or at trial pertaining to a claimthat
aggravators nmust be charged in the indictment or that the Sixth
Amendnent requires the jury's participation in regard to

aggravating factors at penalty phase.* See MG egor v. State,

789 So. 2d 976, 977 (Fla. 2001) (Apprendi claim procedurally

barred for failure to raise in trial court); Barnes v. State

794 So. 2d 590 (Fla. 2001) (Apprendi error not preserved for
appellate review). While Ring had not been decided at the tine
of trial, that fact does not suffice to avoid the procedural
default. What is inportant is not the existence of a particul ar
deci si on but whether the tools were available to construct the

argunment. Engle v. Isaac, 456 U. S. 107, 133 (1982); Pitts v.

Cook, 923 F.2d 1568, 1571-1572 (11th Cir. 1991). The Sixth
Amendment right to jury trial has always been known and the
tools have been available for the defense to construct the

argunent . See Proffitt v. Florida, 428 U S. 242, 252 (1976)

(hol di ng Constitution does not require jury sentencing); Hildw n

v. Florida, 490 U.S. 638 (1989) (“This case presents us once

again with the question whether the Sixth Amendnent requires a

4 Not abl y, Koon does not assert ineffective assistance of counsel
for failing to present this claim bel ow Nevert hel ess, the
State notes that appellate counsel cannot be deened ineffective
for failing to raise a claim that was not preserved bel ow or
that is without nmerit. Johnson v. Moore, 837 So. 2d 343, 347
(Fla. 2002).
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jury to specify the aggravating factors that permt the

inposition of capital punishment in Florida.”); Spaziano V.

Florida, 468 U S. 447 (1984). The decision in Ring was not
required as a predicate for counsel for Ring to assert his Sixth
Amendnment claim in a timly and appropriate fashion in the
Arizona trial court. Accordingly, this claimshould be denied
as procedurally barred.
C. Merits

This Court has repeatedly and consistently found that,
unlike the situation in Arizona, the statutory maxi num sentence

for first degree murder in Florida is death. See Mlls v.

Moore, 786 So. 2d 532, 536-538 (Fla. 2001); Mann v. Mbore, 794

So. 2d 595, 599 (Fla. 2001); Porter v. Croshby, 840 So. 2d 981

(Fla. 2003); Shere v. Moore, 830 So. 2d 56, 61 (Fla.

2003) (defining capital felony to be one where the maxinum
possi bl e punishnment is death.) Accordingly, this Court has
rejected the notion that Ring applies to Florida s capital

sentencing schene. Kornondy v. State, 845 So. 2d 41, 54 (Fla.

2003) (“Ring does not require either notice of the aggravating
factors that the State will present at sentencing or a special
verdict form indicating the aggravating factors found by the

jury”); Spencer v. State, 842 So. 2d 52, 73 (Fla. 2003) (Finding

no nerit to habeas cl aimbecause Ring and Apprendi do not apply
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to Florida’s capital sentencing schene.) Nothing in this
successive habeas petition supports a contention that this
Court’s conclusion that Ring does not apply in Florida should be
rever sed. Accordingly, Petitioner is not entitled to any
relief.

D. Retroactivity

Finally, Petitioner is not entitled to collateral relief on
this claimbecause nearly all the courts to have addressed the

i ssue have held that Ring v. Arizona is not retroactive to cases

t hat have becone final.® See Turner v. Crosby, 339 F.3d 1247

(11th Cir. 2003) (using a Teague framework, determ ned that Ring
was a new procedural rule, not a new substantive rule and
relying on prior decision that Apprendi was not retroactive

found Ring was not retroactive); In Re Johnson, 334 F.3d 403,

405 n 1 (5th Cir. 2003) (noting that while the Court need not
reach the issue, “since the rule in Ring is essentially an
application of Apprendi, |ogical consistency suggests that the
rul e announced in Ring is not retroactively available”); More
v. Kinney, 320 F.3d 767, 771 n 3 (8th Cir.)(en banc) (“Absent an

express pronouncenment on retroactivity from the Supreme Court,

5> This case becanme final on March 7, 1988 when certiorari was
denied after this Court affirmed the judgnent and sentence on
direct appeal. Koon v. State, 513 So. 2d 1253 (Fla.), cert
deni ed, 485 U.S. 943 (1988).
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the rule fromRing is not retroactive”), cert. denied, 123 S

Ct. 2580 (2003). See also Szabo v. Walls, 313 F.3d 392, 398-99

(7th Cir. 2002); Cannon v. Millin, 297 F.3d 989, 994 (10th Cir.

2002); Sibley v. Culliver, 243 F.Supp. 1278 (M D. Ala. 2003);

State v. lotter, Nw2d __ , 266 Neb. 245 (Neb. July 11,

2003); Colwell v. State, 59 P.3d 463 (Nev. 2002); State v.

Towery, 64 P.3d 828, 830 (Ariz. 2003); contra Summerlin v.

Stewart, No. 98-99002, 2003 U.S. App. LEXIS 18111 (9th Gir.

Septenber 2, 2003); State v. Wiitfield, 107 S.W3d 253 (M.

2003) .
The federal decisions addressing retroactivity apply the

rul e of Teague v. Lane, 489 U. S. 288 (1989), in consideration of

the issue.® Although this Court determ nes retroactivity under

5l n Teague, the United States Suprene Court announced that new
constitutional rules of crimnal procedure wll not be
appl i cabl e to cases which have becone final before the new rul es
are announced, unless they fall wthin an exception to the
general rule. 489 U.S. at 310. A case announces a new rule
when it breaks new ground or inposes a new obligation on the
state or the federal government. To put it differently, a case
announces a newrule if the result was not dictated by precedent
existing at the tinme the defendant’s conviction becane final.
Id. at 301.

There are two exceptions to the general rule on non-
retroactivity. First, a new rule should be applied
retroactively if it places a certain kind of primary, private
i ndi vi dual conduct beyond the power of the crimnal |aw making
authority to proscribe. Id. at 311. The second exception,
derived from an earlier view by Justice Harlan, requires that
the new rule nust “alter our wunderstanding of the bedrock
procedural elenents that nust be found to vitiate the fairness
of a particular conviction.” Thus, this exceptionis limtedin
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the principles of Wtt v. State, 387 So. 2d 922 (Fla. 1980),
this Court should apply the Teague test in the instant case
First of all, the question presented concerns the retroactivity
of a federal constitutional decision, which is itself a federal
guestion, requiring the application of federal retroactivity

principles. See Anmerican Trucking Ass’'ns., Inc. v. Smith, 496

U.S. 167, 178 (1990); Mchigan v. Payne, 412 U.S. 47 (1973);

State v. Tallard, 816 A.2d 977, 979 (N.H 2003); State v.

Sepul veda, 32 P.3d 1085, 1086-87 (Ariz. Ct. App. 2001); Meadows
v. State, 849 S.W2d 748, 754 (Tenn. 1993).

Even if not required to do so, this Court should adopt
Teague as the proper analysis. Several states have used the
guestion of retroactivity of Ring and Apprendi to reconsider
state retroactivity principles; this Court should also take
advantage of the opportunity to consider the continued

applicability of Wtt v. State, 387 So. 2d 922 (Fla. 1980). As

several courts have noted, Teague offers several advantages
over prior federal analyses, which serve as the basis of this
Court’s Wtt test. The Witt standard has been criticized as
| eading to inconsistent results and disparate treatnent, and

unnecessarily intruding on prior convictions where the trials

scope to “those new procedures w thout which the Iikelihood of
an accurate conviction is seriously dimnished.” 489 U S. at
311-313.
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conported with constitutional norns at the time. See Teague,

489 U.S. at 309-311. The Wttt analysis is inherently
problematic. Teaque's foundation is the substantial respect it
pays to the finality of state convictions, respect which is no
| ess deserving from the state courts assessing their own

convictions. See Teague v. Palmteer, 57 P.3d 176, 183 (Ore.

App. 2002) (“It would be a perversion of the comty principles
reflected in state post-conviction procedures, not a service to
them to adopt rules of retroactivity for new federa
pronouncenents that are broader than those adopted by federal
courts, therefore according less respect to the finality of
state court judgments than the federal <courts thenselves
require”). G ven the simlarity of purpose behind federal
habeas review and state collateral proceedings, using the sane
analysis for retroactivity is both intellectually honest and

vastly practical. See Daniels v. State, 561 N. E. 2d 487, 489

(I'nd. 1990). Because the retroactive application of new
procedural rules seriously underm nes the principle of finality
which is essential to the operation of our crimnal justice
system this Court should only permt retroactive application
where required in the interests of justice, as outlined in
Teague. 489 U.S. at 309-311.

Under Teagqgue, as a nunber of courts have recognized,
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retroactive application of Ring is not appropriate. Ring is

clearly a new procedural rule, having overruled Walton v.

Ari zona, 497 U S. 639 (1990), as to the procedure to be used in

i mposing a capital sentence. See Towery, 64 P.3d at 832-833

(rejecting defendant’s claim that Ring was substantive rather
than procedural). And Ring does not neet the exception as a
“wat ershed” rul e necessary for fundanmental fairness; it does not
enhance the accuracy of a sentence, or dimnish the |ikelihood

of an unfair sentence. See Towery, 64 P.3d at 833-834; Col well,

59 P.3d at 473.
The finding of non-retroactivity is consistent with the

numer ous deci si ons hol ding that Apprendi v. New Jersey, 530 U. S.

466 (2002) is not retroactive. Ring arises fromapplication of
Apprendi to Arizona's capital schene. Every federal circuit
court to address the issue has found that Apprendi is not

retroactive. See United States v. Swinton, 2003 U. S. App. LEXI S

12697 (3d Cir. June 23, 2003); Sepulveda v. United States, 330

F.3d 55 (1st Cir. 2003); Coleman v. United States, 329 F.3d 77

(2d Cir. 2003); Goode v. United States, 305 F.3d 378 (6th Cir.

2002); United States v. Brown, 305 F.3d 304 (5th Cir. 2002);

Curtis v. United States, 294 F.3d 841 (7th Cir. 2002); United

States v. Mora, 293 F. 3d 1213 (10th Cr. 2002); United States v.

Sanchez- Cervantes, 282 F.3d 664 (9th Cir. 2002); MCoy v. United
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States, 266 F.3d 1245, 1257 (11th Cir. 2001); United States v.

Moss, 252 F.3d 993, 996-1001 (8th Cir. 2001); United States V.

Sanders, 247 F.3d 139, 146-51 (4th Cir. 2001); Jones v. Smth,

231 F.3d 1227 (9th Cir. 2000). Several state courts have

simlarly held that Apprendi does not apply retroactively. See

People v. De La Paz, 791 N E 2d 489 (IIl. 2003) (applying

Teaque); State v. Tallard, 816 A.2d 977 (N. H 2003) (applying

Teague); Teague v. Palmateer, 57 P.3d 176 (Ore. App. 2002)

(appl yi ng Teague); G eenup v. State, 2002 Tenn. Crim App. LEXI S

836 (Tenn. App. 2002) (applying Teague); People v. Bradbury, 68

P.3d 494 (Colo. App. 2002) (applying Teaque); State v.

Sepul veda, 32 P.3d 1085 (Az. App. 2001); Wiisler v. State, 36

P.3d 290 (Kan. 2001) (applying Teaque), cert. denied, 535 U S.

1066 (2002); Sanders v. State, 815 So. 2d 590 (Ala. Crim App.

2001); State v. Sprick, 59 S.W3d 515 (Mp. 2001).

I n addition, at |east six of the United States Suprene Court
Justices have, in varying individual opinions, nmade clear their
belief that Apprendi is not to be retroactively applied. See

Ring, 536 U S. 620-621 (O Connor, J., dissenting); Harris v.

United States, 536 U S. 545, 581 (2002) (Thomas, J.,

di ssenting). The United States Suprenme Court has indicated that

its holding in Apprendi Is not worthy of retroactive
appl i cati on. It has itself procedurally barred an Apprendi

19



claim United States v. Cotton, 535 U S. 625 (2002) (finding
t hat Apprendi error did not qualify as plain error, the federal
equi val ent of fundanmental error). It has held that the failure
to submt an elenment to the jury did not constitute structura

error. Neder v. United States, 527 U S. 1, 8-9 (1999). See

also DeStefano v. Whods, 392 U. S. 631 (1968) (right to jury

trial not to be applied retroactively).

Koon cannot prevail on his claimfor entitlenent to relief
by retroactive application of Ring in this postconviction
chal l enge. Ring announced a change in procedural |aw which does
not fit within either exception to Teague’' s general rule of non-
retroactivity. Simlarly, Koon cannot prevail wunder this
Court’s current standard of retroactivity under the principles

of Wtt v. State, 387 So. 2d 922 (Fla. 1980), which requires a

deci si on of fundamental significance which so drastically alters
the wunderpinnings of Koon's death sentence that *“obvious

injustice” exists. See Newv. State, 807 So. 2d 52 (Fla. 2001);

Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001) (court nust

consider the purpose served by the new case, the extent of
reliance on the old aw, and the effect on the adm nistration of
justice fromretroactive application). Koon cannot show t hat

adoption of Ring satisfies these criteria. See Towery, 64 P.3d

at 835-836 (finding Ring is not subject to retroactive
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application wunder Allen v. Hardy, 478 US. 255 (1986));
DeSt ef ano, 392 U.S. at 634-635. Based on all rel evant

consi derations, Petitioner’s claimfor relief nust be deni ed.

VWHEREFORE, based on t he foregoi ng argunents and aut horities,

the instant Petition for Wit of Habeas Corpus shoul d be deni ed.

Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CANDANCE M SABELLA

Assi stant Attorney Ceneral

Chi ef - Capital Appeals

Fl ori da Bar No. 0445071

Concourse Center 4

3507 East Frontage Road, Suite 200
Tanpa, Florida 33607-7013

(813) 287-7910

(813) 281-5501 Facsimle

COUNSEL FOR RESPONDENT
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the

foregoing has been furnished by U S. mail to Richard M Creel

Esquire, Horizon Professional Center, 2272 Airport Road, Suite

205, Naples, Florida 34112, this day of Septenber

2003.

CERTI FI CATE OF FONT COMPLI ANCE

| HEREBY CERTIFY that the size and style of type used in

this response is 12-point Courier New, in conpliance with Fla.

R. App. P. 9.210(a)(2).

COUNSEL FOR RESPONDENT
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