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STATEMENT 0F THE CASE

On June Il, 4002 Petitioner filed a timely Petition for Writ of Habeas
Corpus alleging he was dented hils constitutional right +o effective as-
S)stance of appellate counsel 3u4ran+eed by the sixth Amendment to the
United States Constitution when hls appellate counsel fa'led to brief jhe
i ssue in his appellant brief for vellef on divect appeal ¥hat [+ was erroy
Sor the +rial Court to impose a departure sentence from the 5uizlel:'ne.r with-
out Provfd ;nﬂ tontemporaneous written reasons for the Je;mrﬂi-urej with the
Second District Court of Appeal denied the Petition on Tuly 17, dosa. See!
Appendix A. (A. 1)

On July 19, 003 petitioner filed a Hmely Motion $or Rehearing | Re-
hear?ng En Banc or, in the 41+9PnaHVE'J for Certif/cation to the Florida Supreme
Court. The motion was denied an september I, aooa. Seel Appendix B. (A. &),

. & [ » [ »
A notice +o 1nvoKe J;.scre'honary jur;'sc}:'c‘han on the basis of con¥lict was

$'ied on SG'p'i'E’mLer 13,1 dooed,

(1)




SUMMARY OF ARGUMENT

The Second District Court of Appeal decision conflicts with the
decision of another district court of appeal where |]fe sentence
imposed on defendant For second degree murder pursuant #o statute
permitting trial Court +o sentence defendant o 17§ imprisonment
¥ sentence points totalled 363 or movre, varied by more than a§ Z
From recommended sentence of 31,9 years, and was theve$ore a de-

parture sentence re:;u?ri'ng wriFten -Finc)chJ_

()




ARGUMENT

ISSUE 1

THE SECOND DISTRICT COURT OF APPEAL DECTSYoN
IS IN DIRECT CONFLICT WITH ANOTHER DISTRICT
COURT OF APPEAL RELATING 7o LIFE SENTENCE
IMPOSED ON DEFENDANT FOR SECOND DEGREE mMuR-
DER; PURSUANT To STATUTE PERMITTING TRIAL
COURT To6 SENTENCE DEFENDANT To LIFE IMPRISON~
MENT IF SENTENCE PDINTS TOTALLED 363 oR MORE,
VARIED BY MoRE THAN &S % FROM RECOMMENDE D
SENTENCE OF 31.7 YEARS, AND WAS THEREFORE A DE-

PARTURE SENTENCE REQUIRING WRITTEN FINDINGS.

This case is important For the Issue 't ra/ses as Fo inesfective as-
sistance of appellant counsel Sor Fallure to paise the meriforious iscue
that i+ was @rror For the +rial court +o impose a depar+ure sentence $rom
the 3u70|e”ne.s without prbV;ﬂ’;hj Contemporaneous written reasons For the
Jepnr‘}qre.- The Fourth District Court of Appeal has held that where e
sentence imposed on defendant For second Jesree manerJ pursdaant +,
statute permffh‘nj trial Court to sentence defendant to Life impr/son~
ment if sentence peints totajled 363 or more, varied by mope than a5 7
from recommended sentence of 31.9 years, and was therefore a departure sen-

tence 'r-equ?rfns wr/tten 'F;.h":hg.s'j and that /+ was erroy for the +rial Court

to impose a departure sentence From the 3ui’Jel;hex without prow'd;nj

(3)




Contemporunesus written reasons for the departure, see ! France ys State
777 So.ad li38(Fla.#”‘ DCA aval),

Since Petitioner liKke Franco life sentence imposed For second de-
gree mumlerJ pursuant to statute perm.‘i-i—:'ns trial Court +o sentence
Petltioner +o Life impriSonment ¥ Sentence points totalled 343 or more,
varied by more than &S 7% From vecommended sentence of aa.§ years, and
was therefore a AePQri'ure senténce 'retlu;r;ns written ‘F;hAI‘hJ.fJ and that
1t was error $or the trial Court o impose a departure sentence From the
3u;‘;{el,’neg without Pravfcl;nj tontemporaneous written reasons for the de-
parture,

The decision of the Second District Court of Appeal Jeny:‘ng Petitionerk
Petition far Writ of Habeas Corpus for meffective assistance of appellant
co nse] For fa”fns to rajse the meritorious 155ue that [+ was eryrer for
the #rial Couvrt to impose a departure sentence from the gm’JeHnex with-
eut provh“hj contemporaneous written reasons for the Aepqri-ureJ ;s con-
trary teo the decision 0F another d]strict court of appeal on the same

'-}uesh'uh of law:

&)




CONcLUSTON

Jurisdi ¢ctlon for review should be 3ran+ed because the Second District
Court of Appeal s decislon 713 Contrary to the decision of another district
court 'n France and does not vespect the decision of another district
court of appeal, This case provides +the proper vehicle for resolving a con-
$1lct with the decision of ansther district Court of appeal on the Same
question of law. The lssue is presented clearly in this case since +he
Second District Court of Appeal declsion conflicts with a decision oF
another district Court of appeal on the same question of law.

Respectfully submitield,

Mawgf& “200824
Jd 7 &
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IN THE SUPREME COURT OF FLORIDA

TJAMES GANDY, Jr,,

petition er,
Vs, I CASE No.,
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ReJPonJeh}. ]
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APPEND I X

1. i‘lﬁrﬂem)j:\' A-(A-i.)c A copy o Hne Second Distriet Court oF A/)pea/

Jeny:'nj Petitioners Petition For Writ of Habeas Corpus on July 17, a00 o .
ol Appem”x 8. (A. &), A copy oF the Second District court of Appea/
Jeny;nj Petitioner's motion For r'EI-nE‘arfn5J re)-.e"arinj en banc or in the al-

ternative, for certiFication to the Supreme Court of Florida on September )

AP R,
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327

July 17, 2002
CASE NO.: 2D02-2417
L.T. No.:
James Gandy, Jr., v, State Of Florida,
Appellant / Petitioner(s), Appellee / Respondent(s).

BY ORDER OF THE COURT:

Petitioner's petition for writ of habeas corpus is treated as a petition alleging
ineffective assistance of appellate counsel and is denied. See § 921.002(g), Fla. Stat.
(Supp. 1998).

BLUE, C.J., and WHATLEY and NORTHCUTT, JJ., Concur.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:
James Gandy, Jr. Attorney General

bp

James Birkhold
Clerk
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327

September 11, 2002

CASE NO.: 2D02-2417

L.T. No. :
James Gandy, Jr., V. State Of Florida,
Appellant / Petitioner(s), Appellee / Respondent(s).

BY ORDER OF THE COURT:

Petitioner's motion for rehearing, rehearing en banc or, in the alternative, for
certification to the Supreme Court of Florida is denied.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:
James Gandy, Jr. Attorney Generai Richard M. Weiss, Clerk
dm

10:'—(.«2 gff M M

James Birkholg
Clerk
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CERTIFT CATE oF SERVICE

T cewH}'y that a +rue and correct copy of the farega;nj Rrief of
Petitioner On Jur:'.fc“:‘f'/'on) has been $urnished Yo the 0§¥ice oF the
A++arney Genera)) Criminal Jec”an/ bepartment of Lejal Affa}r.;.’ Auo R
N. Lols Avenue, Westbrook center - Suite 700, Tampa, Florida 33607~ 2386

by 4.3, Mail deh'very +his 23% day of _5€0‘/€Mb€ﬂ Avo .

@wu f%«& ¢ * 200924

:Tames GanJ)/ :Tr. #3608
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COVER LETTER To THE CLERK

Dear Honsvable ¢lerk T

Please enclosed $ind an orfgfnal copy of Brief of Petltioner on :rum'.rchh'on/
to he ¥'led in thls Court,
‘neerely,
vated this 23" 4oy of . 74. #3¢0024

:ﬁi'ﬂlfmbnz— Qoo0d. James Ganéy" Tr., #.3'5 083 ¥




