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PRELI M NARY STATENMENT

Petitioner, the State of Florida, the Appellee in the First
District Court of Appeal and the petitioner in the trial court,
will be referenced in this brief as Petitioner or the State.
Respondent, Morris B. Harris, the Appellant in the First
District Court of Appeal and the respondent in the trial court,
will be referenced in this brief as Respondent or his proper
name.

This is a single appeal fromtwo cases that were consoli dated
bel ow. The record in 1D00-3775 consists of 13 volunmes (three
suppl enmental ), three volunmes of trial transcript, one vol unme of
hearing transcript and several volumes of trial exhibits; the
record in 1D00-4749 consists of one volune. These records w ||
be referenced as follows: All references will be to Case No.
1D00- 3775, wth appropriate volune and page nunber, unless
ot herwi se noted; the non-jury trial will be designated Tr. with
a volume number (I, Il or 111) followed by a page nunber.

Al'l enphasis through bold lettering is supplied unless the
contrary is indicated.

STATEMENT OF THE CASE AND FACTS

On Novenber 3, 1995, Appellee was convicted pursuant to a
plea, of lewd and Ilascivious assault on a child, and was
sentenced to 15 years in prison, with eight years of the
sentence suspended for probation wth sexual of f ender

counseling. 1, 3-9. On May 27, 1999, the State filed a petition



for civil commtnment pursuant to Florida s sexually violent
predator (SVP) law, the Jimmry Ryce Act. I, 1.

On July 24, 2000, Appellee filed a Mdtion to Enforce Plea
Agreenent and Sentence in the 1995 crim nal case, arguing that
by seeking civil commtnent the State had breached its plea
agreenent. 1D00-4749, |, 1. The notion was deni ed. 1D00-4749, 1,
16. The order noted that Appellee was at that time serving
probati on. 1D00-4749, 1, 17.

Respondent unsuccessfully sought review of this decision.

Harris v. State, 766 So. 2d 1239 (Fla. 1st DCA 2000). The case

proceeded to a non-jury trial on August 21, 2000, at which the
foll owi ng evidence was adduced:

The State called a Gadsden County Sheriff’s Department
Detective, Sergeant David Gainous, as its first w tness. He
testified that Respondent was arrested after a m ddle school
student told investigators that on one occasi on Respondent had
fondl ed her breasts and her vagina and on another had had
intercourse with her. Tr. 1, 71-79. The Court took judicial
notice of the statenment of probable cause, the judgnent and the
sentence in the crimnal case agai nst Respondent. Tr. |, 79-82.

Sergeant Gai nous then testified concerning another all egation
by an eight-year-old child that Respondent had nol ested her,
exposing hinmself to her and then |lying down on top of her and,
apparently, ejaculating. Tr. |, 85-89. Judicial notice of the
contents of the crimnal file of that case also was taken. Tr.

|, 88.



The State next called Dr. Ted Shaw, who was accepted wi thout
obj ection as an expert in the field of forensic psychology with
a specialty in evaluation and treatnment of sex offenders. Tr.
1, 103. Dr. Shaw testified that he exam ned Respondent to
evaluate him for purposes of the Florida sexually violent
predator (SVP) program Tr. II, 101-105.

Dr. Shaw testified that Respondent suffers from “paraphilia
NOS” and “personality disorder NOS” and that he had “features of
anti social personality disorder.” Tr. Il, 105. He testified that
Respondent has a nental abnormality or personality di sorder, and
opi ned that Respondent was |likely to engage of acts of sexua
violence if not confined to a secure facility for long-term
care, control, and treatnment. Tr. 11, 106.

Dr. Shaw el abor at ed:

Well, the primary issues that | consider was
his — the fact that he was convicted of a sex
of fense — fromsex of fendi ng agai nst one victim
and subsequently reoffended with a new victim
The fact that there is a variety to his victim
targets increases his risk for recidivism The
fact that both victinms alleged force and
violent threats. The fact that he has been
deceitful and lied various tinmes related to his
of fending and has remained in denial for nuch
of the tinme and not afforded hinself of
avai l abl e treat nent.

Tr. Il, 107. Dr. Shaw s report was entered into evidence as

State’s exhibit D.

The State’s second witness was Dr. Alan J. Waldman, a
psychiatrist, who was accepted over objection as an expert in

the field of forensic psychiatry. Tr. II, 153, 157, 161. He



testified that he evaluated Respondent and that he reached a
di agnosis of “pedophila, sexually attracted to females,
nonexcl usive type, basically means that he does not have
exclusively sex with children.” Tr. 11, 167. Based on this

di agnosi s, he opined that Respondent nmet the criteria for civil

conmtment. Tr. 11, 167.
The State rested. Tr. 11, 194. Respondent’s notion for
directed verdict was denied. Tr. 11, 208.

The Respondent called his nother as his first w tness, and
Eunice Harris testified that she and her son had a good
rel ati onship and that he was not in trouble with the | aw when he
was growing up. Tr. |1, 214-216. Respondent’s next w tness was
K.R, one of the victinms in the crimnal cases of which the
trial court had taken judicial notice. Tr. IIl, 218. She
testified that Respondent had not nolested her. Tr. 11, 220.
Anot her wi tness, the previous witness’ s aunt, testified that the
purported victim had told her that it was another man, and not
Respondent, who had nol ested her. Tr. I, 229-230.

On August 31, 2000, Judge P. Kevin Davey entered a verdict
finding by clear and convi nci ng evi dence that the Respondent net
the criteria for civil commtnent. VII, 1206. On Septenber 7,
2000, Judge Davey entered a judgnment and conm tnent order. VII,
1209. That sane day, he entered an order denying the notion to
di sm ss based on the plea agreenent. VII, 1211.

Respondent appeal ed the verdict and the denial of the notion

to dism ss; the cases were consolidated. On April 26, 2002, the



First District Court of Appeal reversed the decision to deny the
motion to dismss, and certified to this Court the foll ow ng

guesti on:

MAY THE STATE |IN TIATE DI SCRETI ONARY CIVIL
COVM TMENT PROCEEDI NGS UNDER THE RYCE ACT ( PART
V OF CHAPTER 394, FLORI DA STATUTES) WHERE, BY
SEEKING CIviL COW TMENT, THE STATE WOULD
VI OLATE THE TERMS OF A PLEA AGREEMENT
PREVI OUSLY ENTERED | NTO W TH THE DEFENDANT?

Harris v. State, 2002 W. 731699 at *5, (Fla. 1st DCA April 26,

2002.
Upon the State’ s notions for rehearing and rehearing en banc

the court reaffirmed its decision, but added two nore certified

guesti ons:

IS A PLEA AGREEMENT FOR PRI SON TI ME FOLLOWED
BY PROBATI ON VI OLATED WHEN THE STATE LATER
I NI TI ATES DI SCRETI ONARY Cl VI L COWM TMENT
PROCEEDI NGS UNDER THE JI MMY RYCE ACT ( PART V OF
CHAPTER 394, FLORI DA STATUTES) ?

IN THE Cl RCUMSTANCES DESCRI BED I N THE FI RST
QUESTION, |S THE STATE BARRED BY EQUI TABLE
ESTOPPEL FROM SEEKI NG CI VIL COVM TMENT?
2002 W 731699 at *11.

Thi s appeal follows.



SUMVARY OF ARGUMENT

| SSUE 1 : The District Court of Appeal erredin reversing the
trial court’s order that deni ed Appellee’s notion to enforce the

pl ea agreenent that had settled his crimnal case. As this Court

has recently held in Mirray v. Regier, 2002 W 31728885, 27 Fl a.

L. Weekly S1008 (Fla. Dec. 5, 2002): “[Alny bargain that a
def endant may strike in a plea agreenent in a crimnal case
would have no bearing on a subsequent involuntary civil

comm tnment for control, care, and treatnent.”

The holding in Murray thus rejects the holding and rationale
of the court below. Oher district courts have acknow edged t hat
under Murray a plea agreenent in a crimnal case has no bearing
on subsequent civil comm tment proceedi ngs. These cases are part
of an overwhelm ng body of decisional | aw, in other
jurisdictions and in Fl ori da, t hat denonstrates t he
incorrectness of the |lower court’s position.

Moreover, the opinion below inappropriately applied the
doctrine of equitable estoppel, both factually and |egally.
Equitable estoppel should be applied rarely against the
governnment, and in any event a plea agreenent does not
constitute a representation beyond the express ternms of that
agreenent. Finally, the court bel ow reached a result that would
have strongly negative policy repercussions, which the Mirray

hol di ng avoi ds.



The first certified question should be rephrased or ignored,
inasmuch as it is wunfairly phrased. The second and third

certified questions should be answered in the negative.

ARGUMENT
| SSUE |

DI D THE TRI AL COURT ERR BY DENYI NG RESPONDENT" S
MOTI ON TO DI SM SS THE PETI TI ON?

A. STANDARD OF REVI EW

Questions of law, such as this case presents, are revi ewed de
novo.

B. THE TRI AL COURT’ S RULI NG

The trial court denied Respondent’s notion to dism ss tw ce:
once on August 16, 2000 and again after the trial, on Septenber
7, 2000. 1D00-4749, 16; VII, 1211.

C. THE LOWER COURT" S OPI NI ON

The First District Court of Appeals, per Judge Ervin, reversed
the trial court’s decision, holding initially that the State was
equi tably estopped fromproceeding civilly agai nst Respondent by
breachi ng the plea agreenment. The Court interpreted the State’s
plea offer in the crimnal case of a prison term plus sex-
of fender probation as a representation of Respondent’s
“sentence.” 2002 WL 731699 at *3. Respondent relied upon this
representation, and the State then changed position when it
proceeded to file a civil commtnment petition against him 1d.

The State had the discretion not to file a petition and: “In so



acting, it violated its own solem agreenent that appellant

serve no more than a split sentence of incarceration and

probation.” As authority, the Court relied on Santobello v. New

York, 404 U.S. 257, 262 (1971), wherein a prosecutor’s proni se
not to seek any particular sentence in exchange for a plea was
br eached when t he prosecutor recomended a maxi num sent ence. The
only renmedy that would nake Respondent whole, the Court held,
was “specific performance.” Id. at *4. The court summed up: “In
our opinion, the state breached its plea agreenment to allow
Harris the privilege of seeking treatnent as a sexual offender
during the probationary period of his sentence by seeking civil
comm tment shortly before he had conpleted the incarcerative
portion of his sentence.” 1d. Judge Benton concurred and
publ i shed a separate opinion and Judge Pol ston di ssent ed.

The Court added to its opinion upon the State’ s notions for
rehearing and rehearing en banc. First, it noted that whether
Respondent was actually on probation® was i mmterial in that he
was not receiving sexual offender counseling as an out-patient
or through the Departnment of Corrections, as he had bargai ned
for. Id. at 11. Moreover, if he were on probation, civil
comm t ment woul d change the terns of his probation, and woul d

vi ol ate doubl e jeopardy. 1d. Again, Judge Pol ston di ssented.

! The record was devoid of any proof as to whether

Respondent was or was not on probation. It turns out, he
apparently was then and still is. The Departnment of Corrections
website, http://ww.dc.state.fl.us/ActiveOfenders/, indicates

that he is on active probation until May 30, 2007.

-8-



D. MERITS

1. This Court Has Overruled the Rationale That Supports
t he Deci sion Bel ow.

Case |aw since Harris has made it clear that the case was
wrongly decided and was based on a prem se that this court

rejected in Mirray v. Regier, 2002 W 31728885, 27 Fla. L

Weekly S1008 (Fla. Dec. 5, 2002). In that case, which is
undi sti ngui shable fromHarris, this Court held:
Thus, we conclude that any bargain that a
def endant may strike in a plea agreenent in a
crimnal case would have no bearing on a
subsequent involuntary civil commtnent for
control, care, and treatnent.
Id. (enphasis supplied).

Murray and Harris are functionally identical. Mrray was
convicted of attenpted sexual battery and entered into a plea
wherein he woul d serve a prison termfollowed by probation. [d.
Prior to the expiration of Murray’s prison term the State fil ed
a petition for commtnment as a sexually violent predator, and
Murray first filed a notion for specific performance of the plea
agreenent, which was unsuccessful. 1d. He then petitioned for a
writ of habeas corpus, which, after substantial litigation in
both the Fourth and Third Districts,? was denied, and he then
appealed to this Court. |d.

This path, and the | egal issues raised, are indistinguishable

from what happened here. In both cases there was (one) a

2 Murray was convicted in Dade County but was being held in
Pal m Beach County.



conviction, (tw) a sentence that call ed for probation foll ow ng
prison, (three) a petition for civil commtnment as a sexually
violent predator, and (four) a claimthat the State could not
proceed in the SVP proceedi ngs because to do so would viol ate
the plea agreenment. The Harris court attenpted to distinguish
the Fourth District Court of Appeals’ decisionin Mirray’s case,

Murray v. Kearney, 770 So. 2d 273 (Fla. 4th DCA 2000) (on reh’g)

on the specious ground that the decision was “in a substantially
different procedural position than the present case” in that
Murray “did not raise the issue before the trial court of
whet her the state had violated its plea agreenment; instead, he
argued that the conmtnment was illegal, because it violated the
pl ea agreenment.” 2002 W. 731699 at *2. In other words, while the
panel majority believed that it was unfair and inproper for the
State to seek to institutionalize a person who was on probation,
the method by which the individual raised the issue was
di spositive.

The Court in Murray acknow edged the rel evance of Baxstromv.

Herold, 383 U S. 107 (1966) to this issue. In Baxstrom a New
York prison inmate was decl ared i nsane and was transferred to a
penal facility for such inmates. As the end of his prison term
neared, a petition for civil commtnment was filed, but the
inmate was not transferred to a civil nmental hospital, but was
retained at the prison facility. He filed a petition for a wit
of habeas corpus. which was dism ssed, and he appealed this

decision to the Suprene Court, which held that his due process

-10 -



rights were violated in that there had been no jury
determ nation that he be commtted, as New York |aw required.
383 U. S. at 108-111. In rejecting an argunent put forth by the
governnment, the Suprenme Court noted: “For purposes of granting
judicial review before a jury of the question whether a person
is nmentally ill and in need of institutionalization, thereis no
concei vabl e basis for distinguishing the comm tnent of a person
who is nearing the end of a penal term from all other civi
commtnments.” 383 U S. at 111-112 (enphasis supplied). The
inclusion of this language in Mirray denonstrates that the
Respondent’s status as a probationer — which is vital under
Harris; those with no probation to serve are treated differently
— i s neani ngl ess under Florida | aw.

This clear and unequivocal |anguage in Mirray thus has
overruled Harris, as the Fourth District Court of Appeal has

recently recognized. In Krischer v. Faris, 838 So. 2d 600 (Fl a.

4th DCA 2003), the Fourth District considered a State appeal from
an order granting a notion to enforce a plea agreenent that had
called for probation after the incarcerative portion of the
sentence. ld. at 600-601. The court reversed based on Murray:

Al t hough the Mirray decision arises from a
habeas petition, it has direct application to
the instant case. The Florida Suprene Court's
hol di ng t hat any bargain a defendant may stri ke
in a plea agreenent in a crimnal case could
have no bearing on a subsequent involuntary
comm tnment under the Jimmy Ryce Act i's
control ling.

-11 -



|d. at 603. See also Satz v. Runion, 838 So. 2d 689 (Fla. 4'" DCA

2003) (granting certiorari petition and reversing a | ower court
order entered upon a notion to enforce plea agreenment that
di sm ssed an SVP petition).

Simlarly, the Fifth District Court of Appeal affirmed atri al
court order denying a Ryce Act respondent’s notion for specific

performance of a plea agreenent, relying on Murray. Sublette v.

State, 2003 W. 1889255 (Fla. 5'" DCA April 17, 2003).

Harris and the reasoning therein have not been well-received
in this State. Indeed, a subsequent opinion of the sanme court,
whi | e acknow edgi ng that the panel was bound by the precedent of
Harris, openly questioned the Harris rationale. Gentes v. State,
828 So. 2d 1051 (Fla. 1st DCA 2002). After accepting Harris as
bi ndi ng precedent, the unani nous panel in Gentes said:

We do, however, note several matters that m ght
be significant in the event of further review
of this case.

First, the Harris holding nmay not be in
concert with the apparent consensus of other
states finding civil commtnment of sexually

viol ent predators, under simlar state |aws,
does not violate the terns of a plea agreenent.

See, e.g., In re Bailey, 317 1IIl.App.3d 1072,
251 Ill.Dec. 575, 740 N E.2d 1146 (2000)
(finding a sexual ly viol ent predator proceeding
is civil, not crimnal and does not subject
respondent to greater punishnment, therefore it
does not violate the plea agreenent); 1In re
Detention of Canpbell, 139 Wash.2d 341, 986

P.2d 771(1999) (en banc), cert. denied, 531 U. S.
1125, 121 S.Ct. 880, 148 L.Ed.2d 789 (2001)
(explaining that because civil commtnent is
not crimnal punishment, it was not a foregone
conclusion that respondent would be civilly
committed, thus commtnent, |ike sex offender
registration, is a collateral consequence of

-12 -



pl eading guilty and does not violate the plea
agreenent); Matter of Hay, 263 Kan. 822, 953
P.2d 666 (1998) (finding the "plea agreenment is
immaterial as far as proceedi ngs under the Act
are concerned" where the comm tnment is based on
a defendant's nmental ailnment and present
dangerousness); People v. More, 69 Cal. App.4th
626, 81 Cal.Rptr.2d 658 (1998) (holding any
comm tment defendant m ght suffer wunder the
sexual violent predator act would not be a
direct consequence of his plea); In re
Kunshier, 521 N W2d 880 (Mnn.Ct.App.1994)
(finding that county did not violate plea
agreenment by invoking civil commtnent statute
agai nst patient because it is not crimnal
puni shnent but civil treatnment).

In addition to the decisions of other states,
our sister court has previously held that
subsequent designation as a sexual violent
predator under Florida |aw does not violate a
pl ea agreenent. See Collie v. State, 710 So.
2d 1000 (Fla. 2d DCA 1998). "[D]esignating an
of fender to be a sexual predator after he or
she has entered a plea bargain does not
constitute a breach of contract because the
sexual predator designation is not a form of

puni shnment." Id. at 1008 (enphasis added). The
Second District reasoned that the object of a
plea bargain is punishment, while sexua

predat or desi gnation serves renedi al purposes,
hence the object of the plea bargain remains
unchanged by a subsequent sexually violent
predat or designation. See id.

Second, the Harris majority recognizes, but
is not deterred by, authority holding civil
comm tment of a sexually violent predator under
the Jimmy Ryce Act to be a collateral
consequence of the plea agreenent. See, e.g.,
Nel son v. State, 780 So.2d 294 (Fla. 1st DCA
2001); Pearman v. State, 764 So.2d 739 (Fla.
4th DCA 2000); Oce v. State, 742 So.2d 464
(Fla. 3d DCA 1999); Burkett v. State, 731 So. 2d
695 (Fla. 2d DCA 1998); Benitez v. State, 667
So. 2d 476 (Fla. 3d DCA 1996):;:°® see al so Kansas

3 These were not sexually violent predator cases but,
rather, either sexual predator or sexual offender designation
cases.

-13-



v. Hendricks, 521 U S. 346, 117 S.Ct. 2072, 138
L. Ed. 2d 501 (1997) (finding it is a legitimte
non-punitive state objective to take neasures
to restrict the freedom of the dangerously
mentally ill while treating them for this
illness). Those cases holding that «civi
commtnment is not part of the crimnal sentence
appear persuasive on the present issue.

Third, of the questions certified by Harris,
only the two certified in the opinion on
notions for rehearing and rehearing in banc
need be considered. The certified question in
the original Harris opinion junps over the
central issue in the case by assum ng the plea
agreenent was breached when the State sought
civil comm t ment . Ther ef ore, t hat first
guestion may not actually state the real issue
in these cases -Whether discretionary civil
comm tment proceedi ngs under the Ryce Act are
sonehow barred by a plea agreenent for prison
time foll owed by probation.
828 So. 2d at 1052-1053 (sonme citations omtted). Thus, aside
fromthe Harris panel majority and Gentes’ precedent-bound and
reluctant panel, Florida courts have, along with those in other
jurisdictions, recognized that there is no rational reason to
prohibit the State from attenpting to achieve the goals of the
Jimy Ryce Act? against individuals who may be sexual predators
but whose underlying crimnal cases ended with a plea that
call ed for probation. The vast weight of authority from around
the country denonstrates this point.

2. Courts In Other Jurisdictions Have Rejected the Harris
Rat i onal e.

No other court in the country has accepted the prem se that

a plea in a crimnal case that includes a term of probation

4 8394.910, Fla. Stat. See, also, Westerheide v. State, 831
So. 2d 93, 98, 100, 104-105 (Fla. 2002).
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prohibits the later institution of sexually violent predator
proceedi ngs. Discussion of sone of these cases from other
jurisdictions highlights the variance from the nation’s
jurisprudence.

In the Matter of Hay, 953 P. 2d 666 (Kan. 1998): Hay had pl ed

guilty to five counts of assorted sex offenses in 1993. The
foll owing year, Kansas enacted its sexually violent predators
involuntary civil commtnment act, and, when Hay was getting
rel eased from his incarceration, the civil conmtnment petition
was filed.® Hay thereafter clainmed that the filing of the
comm tnent petition violated his plea agreenent, and the state

suprenme court rejected the claim

Hay's claimthat the filing of the comm t ment
petition in this case violated his plea
agreenment is |ikewise wthout nerit. Hay’ s

argument is unpersuasive for several reasons.

Hay’ s involuntary commtnment is grounded
solely on his nental ailnment and present
danger ousness. His earlier convictions were
not the basis for his commtment and served
only to identify himas a nmenber of the pool of
people potentially subject to the Act. Hay’ s
present confinenent is not punishnment for any
of fense, but nerely civil conm tment based on
his mental condition.

Civil commitnment follow ng the service of a
sentence is collateral to a plea and
i ndependent of the crim nal case. See George
v. Black, 732 F. 2d 108, 110-11 (8th Cir.
1984). In addition, the plea agreenment is

> The Hay opi ni on does not specify the incarceration rel ease
date. However, the Kansas statute is structured simlarly to
Florida’s, and calls for evaluations, and the filing of
comm tnment petitions, during the |last few nonths of the prison
sentence. See, Kan. Stat. Ann. s. 59-29a03.
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immaterial as far as proceedi ngs under the Act
are concerned.

953 P. 2d at 676.

A W sconsin appellate court, in State v. Zanelli, 569 NNW 2d

301 (Ws. App. 1997), reached the sanme conclusion, where the
original crimnal plea agreenment called for five years
incarceration, to be followed by ten years of probation. Wen
the State filed its sexually violent predator comtnment
petition, at the conclusion of the incarceration, Zanelli
unsuccessfully argued that the comm tnent petition violated the
prior plea agreenment. The court noted that the crimnal plea

agreenent was “silent regarding future” comm tment proceedi ngs.

569 N.W 2d at 305. “Thus, the record does not reflect that
Zanel l'i bargained for the State’'s promse to forego a future
[commi tment] proceeding.” [|d.

Furthernore, the future comm tnment process was viewed as a
col l ateral consequence of the plea, which is not within the
real m of crimnal punishment. Thus, the court concluded “t hat
under the circunstances, there was no breach of the crim nal
pl ea agreenment by virtue of the State’'s pursuit of a sexual
predator petition following conpletion of the crimnal

sentence.” |d. See also, Inre the Comm tnent of Connelly, 1998

W. 769858 (Ws. App. 1998) (sane); Martin v. Reinstein, 987 P

2d at 805-806 (Ariz. App. 1999) (since commtnent is coll ateral

consequence, it does not violate prior plea agreenent).
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An Illinois appellate court stated that “[t]he fact that the
St ate may have been unhappy with the plea results is irrel evant

t o whet her respondent is a sexually violent individual requiring

treatment. . . . Because the proceedings are civil, respondent
is not being subjected to greater punishnent.” In re Detention
of Bailey, 740 N.E. 2d 1146 (Ill. App. 2000) (citing Hay). A

Washi ngton appell ate court engaged in simlar reasoning:

Finally, M. Gallegos contends his plea
agreenent was breached by the State when it
filed the petition because the State previously
agreed to recomend “71 nonths incarceration”
and “will not file further charges in regard to
this incident.” M. Gallegos’'s status as a
sexual l'y violent predator will be determ ned in
a separate, independent trial. The proceeding
iscivil, not crimnal, and a civil involuntary
comm tnment petition filed pursuant to RCW71. 09
is not further charges.

In re the Detention of Gallegos, 1999 W 339243 (Wash. App

1999) (unpublished opinion).
In re Ashman, 608 N.W 2d 853 (M nn. 2000): Ashman had entered

a plea in 1991 to one count of crim nal sexual conduct. At the
time, by virtue of his prior history of sexually violent
conduct, he was subject to either enhanced cri m nal sentencing,
or referral for civil commitnment as a psychopathic personality.?®
When the comm tnment proceedi ngs were commenced, Ashman cl ai nmed
that this violated the prior plea agreenent, stating that it was

his wunderstanding of the plea that no civil commtnent

® M nnesota has several civil conmitnment statutes. The one
whi ch i s nost anal ogous to Florida s sexually violent predators
comm tnment act is the M nnesota sexually dangerous persons act.
See, Linehan.
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proceedi ngs could be filed against him unless he committed
further sexual offenses. The M nnesota Suprene Court eval uated
the plea agreenent in accordance with principles of contract
law, and found that there was no promse, in the plea
proceedi ngs, that comm t nent proceedi ngs woul d not be pursued on
conpletion of the incarcerative sentence. The 1991 plea
agreenment was construed as providing that there would not be any
j udi ci al recomendation for commtnment at the tine of
sentenci ng; the agreenment was deened silent as to a subsequent
time period, such as the conclusion of incarceration, years in
the future. In addition to finding that there was no prom se in
t he pl ea agreenment not to institute comm tnent proceedi ngs years
in the future, the court suggested that a crimnal court shoul d
not have the power to nmake prom ses as to whether a future civil
remedy - commitment - would be pursued:
We have strong reservations as to whether
either the county attorney or the district
court had authority to enter into a plea
agreenment that would preclude the filing of a
petition for civil commtnent as appellant
claims, but we need not reach that issue. I n
Call v. Gomez, 535 N.W 2d 312, 320 (M nn.
1995), we held that civil commitnent s
remedi al because it is for treatment purposes,
not for preventive detention and in In re
Li nehan, 557 N.W 2d 171, 187-89 (M nn. 1996),
we held that the purpose of Mnn. Stat. 8§
253B. 02 subd. 18c, which established procedures
for civilly commtting crimnally dangerous

peopl e, was for treatnment, and thus the act was
facially civil and not punitive. As the court

of appeal s observed, we note that a
determ nation of good cause to initiate a
petition for civil conm t ment i nvol ves
di fferent consi derati ons t han a county

attorney’s deci sion whether to accept a plea.
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608 N.W 2d at 859, n. 7.

These cases denonstrate the weakness of the Harris position,
even if Murray had not yet been deci ded.

3. Harris | gnored Persuasive State Authority.

As Gentes pointed out, Harris was not consonant with state
precedent, ei t her. | ndeed, t he Harris panel maj ority

m sapprended the clear inport of Collie v. State and its

progeny, which held that sexual predator designation under
section 775.21, Florida Statutes, was not part of the sentence
and was not punishnment. It also ignored the sem nal case of

Kansas v. Hendricks, 521 U S. 346 (1997) regarding double

j eopardy in sexually violent predator cases.

The Harris panel majority clearly believed that the civil
commtnment the State sought was part of the sentence in the
crimnal case. In the original opinion, the |ower court said:
“By pursuing civil comm tnment under the Ryce Act, the state has
breached the plea agreenment in regard to the ternms of the
sentence.” 2002 W. 731699 at *3 (enphasis supplied). In the
| ater version, the court asserted:

Even if it could be said that appellant
currently on active probation while in t
custody of DCFS, this would raise a doub
j eopardy issue, because of the change in
pr obati onary condi tions hi s I nt er nnent
represents. As expl ained in Li pprman v. State,
633 So. 2d 1061, 1064 (Fla. 1994), the double
j eopardy provisions of the United States and
Fl orida Constitutions protect individuals from
mul ti pl e punishnents arising from enhancenent
of the conditions of probation, absent proof of
grounds for revocation. Her e, the order
establishing the ternms and conditions of

is
he
| e
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probati on provided for sex-offender treatnent,
but not for residential sex-offender treatnent.
Thus, if appellant were considered to be on
active probation while commtted to the care
and custody of DCFS, the terns of his probation
have been i nproperly enhanced from
nonr esi denti al to residential sex- of f ender
treatment without a violation of probation.

2002 W 731699 at *11 (enphasis supplied).

Collie involved the Florida Sexual Predators Act, which
requires certain sex offenders to register with the Departnment
of Law Enforcenent and requires | ocal police agencies to notify
people who |ive nearby to the sexual predator’s presence in the
community. See 8775.21, Fla. Stat. The appellant argued that his
sexual predator designation breached his contract with the state
regarding his plea bargain, claimng that it inposed additional
puni shment. 770 So. 2d at 1008. The Second District Court of
Appeal rejected this argunment, finding that

desi gnating an of fender to be a sexual predator

after he or she has entered a pl ea bargain does

not constitute a breach of contract because the

sexual predator designation is not a form of

puni shnent . As we will denonstrate later in

this opinion, designating an offender to be a

sexual predator is a regulatory act done for

remedi al purposes. The "object” of the plea

bargain is the punishnment, and the object

remains unchanged even though the sexua

predat or designation is nmade.
ld. Simlarly, Collie held that the sexual predator act did not
i nvol ve doubl e jeopardy. Id. That issue was, of course, settled
as to constitutional |aw generally by Hendricks at the time and
was | ater specifically settled as to the Jimry Ryce Act by this

Court in Westerheide v. State, 831 So. 2d 93 (Fla. 2002).

-20-



The Harris panel majority disregarded the fact that courts had
routinely held the Sexual Predator Act to be a collateral
consequence of the plea, stating that the collateral consequence

status was “immterial,” in these circunstances. 2002 W. 731699
at *3. The panel mpjority mssed the point that collatera
consequences are, by definition, things that do not inhere in or
are part of or nodify the sentence.

Since the panel inthis case filed its opinion, this Court has

affirmed that sexual predator or sexual offender registrationis

a collateral consequence of a plea. State v. Partlow, 2003 W

359316, 28 Fla. L. Wekly S148 (Feb. 20, 2003). This is the
| atest entry into a substantial body of case lawto the effect
that the Jimry Ryce Act proceedings should be considered
coll ateral consequences of the crimnal prosecutions that

preceded them See, e.qg., Pearman v. State, 764 So. 2d 739 (Fl a.

4th DCA 2000); Watrous v. State, 793 So. 2d 6 (Fla. 2d DCA
2001). Those authorities were cited to the Harris panel, which
di scounted them As noted by the dissent to the original opinion
(2002 WL 731699 at *10) Collie denonstrates at | east persuasive
authority for affirmng the trial court’s order. The Harris did
not address Collie except to string-cite it as one of nunerous
“col | ateral consequence” cases that do not apply. 2002 W. 731699
at *2.

Ot her jurisdictions have reached simlar results. The sane
principles obviously hold true in the context of a civil

comm tnment scheme which is civil and not penal in nature.
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I1linois courts have expressly so held. In People v. Norris,

767 N.E. 2d 904 (11l App. 2002) the court ruled that a plea

colloquy in a crimnal case need not advise the defendant of the

possibility of SVP commtnment. A federal court, in [Isbell V.
Ryan, 2002 W 448279 (C.D. IIl. Mar. 20, 2002) noted that SVP

proceedi ngs were a collateral consequence of a plea in a
crimnal case, so failure to advise the defendant of the

possibility of such comm tnment woul d not void the plea.

An even broader position was taken in In re Detention of
Li ndsey, 2002 W 2022105 (Ill. App. Aug. 29, 2002). There the
court considered a situation in which the State had represented
in 1998 plea negotiations that it would not pursue proceedings
under the “sexually dangerous persons” act, a |ong-standing
I1linois law different fromthe “sexually violent persons” act.
After Lindsey was released, the state did proceed under the
sexual l'y vi ol ent persons act, and the appellate court held that
such an act was not barred and that the state was not acting in
bad faith.

The same concl usi on has been reached with respect to general

civil commtnment statutes. Cuthrell v. Patuxent Institution, 475

F. 2d 1364 (4th Cir. 1973); George v. Black, 732 F. 2d 108 (8th

Cir. 1984). Direct consequences, which nust be covered in a plea
col l oquy, are those which are both direct and penal in nature.

Major v. State, 814 So. 2d 424, 428, 431 (Fla. 4th DCA 1998).°

" The i ssue of affirmati ve m sadvice fromtrial counsel that
the Jimmy Ryce Act would not be applicable is fundanmentally
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West er hei de and Hendri cks have now settled the fact that the

consequence of civil commtnment is not penal in nature; it is
remedial, for the protection of the public, and for the
treatment of the conmtted person. Furthernore, the consequence
is not direct. The consequence of commtnment is contingent upon
a multitude of intervening factors - the person’s nental
condition, years in the future, when the i ncarceration ends; the
recomendati on of the nental health professionals at that point
intime; the state attorney’s review of the case and deci si on as
to whet her to pursue comm tnment; the person’s conduct during the
incarceration years. Since the consequence of commtment is
collateral, and need not be covered in plea colloquies, it
further follows that it is a subject with which the crimna
court should not be concerning itself, as the facts and
deci sions affecting any ultimate conm tnment petition are sinmply

unknown at the tine of the crimnal plea.

different fromthe situationin this case. Thus, the decision in
Wal kup v. State, 822 So. 2d 524 (Fla. 2d DCA 2002) suggests no
result contrary to what is requested here.
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4. Equi t abl e Est oppel Does Not Apply, Factually or Legally.

The court bel ow concluded that the State should be estopped
from pursuing civil comm tment because it had, in effect, made
a representation to Respondent that he relied upon and then the
State had changed its mnd. The Harris position regarding
est oppel has no basis in |aw or |ogic.

First, there are two very practical considerations. One: the
State’'s “representation” to Harris was that he would have to be
on probation for seven years following his release from prison
— it was not an express statenent fromwhich a reasonabl e person
could i nfer that he woul d never again be detained or confined by
the State. If the State is to be bound, it should be by
unequi vocal |anguage. Two: Crimnal defendants do not seek
sentences that call for probation after they ve served their
prison terms; they may accept that further supervision and
restriction upon their liberty in return for a dimnished term
behi nd bars, but it is certain without cavil that Respondent
woul d have gladly accepted a plea to eight years in prison
foll owed by no probation at all.

Even i gnoring those facts and focusing on | egal abstracti ons,
however, the decision below was poorly reasoned. The Harris
court first assunmed that Appellant was not placed on probation.

Then, when confronted with the strong suggestion that Harris was
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actual ly on probation, via the DOC website,® the Harris court
chose to reject that evidence:

We do not agree with the state's belated
argunment that appellant is currently on active
probation while confined under the Ryce Act to
t he custody of the Departnent of Children and
Fam |y Services (DCFS). Appellant's sentence
provi ded that he would be placed on probation
"under supervision of the Department of
Corrections.” Section 948.001(5), Fl ori da
Statutes (1995), defines probation as "a form
of conmmunity supervision requiring specified
contacts with parole and probation officers and
other ternms and conditions as provided in s.
948. 03." Subsection 948.03(4), Florida Statutes
(1995), permts out-patient treatnent for sex
of f ender s, but appel | ant clearly is not
receiving "out-patient treatnent." Subsection
948.03(7) does permt residential treatnment,
and section 948.01(8), Florida Statutes (1995),
refers to probationary residential treatnent
under the jurisdiction of DOC or the Depart nment
of Health and Rehabilitative Services (now the
DCFS), but neither appellant's sentence nor the
order setting forth the original ternms and
conditions of probation inposed residential
sex-offender treatment with the DCFS as a
condition of his probation.

2002 WL 31202794 at *1 (footnote omtted).

Thus, Harris holds that even if a person is on probation and
has a probation officer and contact wth Department of
Correction officials, and can be prosecuted for violating his
probation (for a new crinmes violation, for instance) it is not
truly probation if the person is undergoing in-patient treatnment
by the Departnment of Children and Fam lies and such was not a

condition of his probation. This position is nonsensical as

8 This Court has found such information on state agency
internet web page to be reliable. See Shadler v. State, 761 So.
2d 279, 283 (Fla. 2000).
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applied to a plea that was entered in 1995, prior to the
enactment of the Jimmy Ryce Act, or to the reformation of the
Departnment of Children and Fam |ies out of the old Departnent of
Heal th and Rehabilitation. Moreover, the Harris opinion draws a
distinction between sex offender treatnment given by the
Departnent of Corrections and that provided by the Departnent of
Children and Fam | ies, wi thout any record evi dence as to whet her
there are any distinct differences.

As noted by Judge Polston’s dissent in Harris, the issue as
raised in that case as here did not turn on whether the
appel l ant was on probation; rather, it turned on the assunption
that the defendant had bargained for freedom at the end of a
prison term and, in fact, he is not now free, owing to the
State’s discretionary action in instituting Jinmmy Ryce Act
proceedi ngs. The estoppel argument was made by the Harris
maj ority, and while it hinges on Appellant’s probationary
status, Appellant’s argunment does not. Had the i ssue been raised
in this context below, the State could have arranged for
Appel | ant’ s probation officer to appear in court and to testify
as to the procedures the Departnment of Corrections applies when
a probationer is confined under the Ryce Act. Moreover, a
factual record could have been made regarding the differences,
if any, between the sex offender treatnent offered by the
Departnent of Corrections and that offered by the Departnment of

Children and Fam i es.
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As for the doctrine of equitable estoppel, it is inapplicable
in this instance froma legal, as well as a factual, point of
Vi ew. “Equi tabl e estoppel will be applied against the state
only in rare instances and under exceptional circunstances.”

State, Departnent of Revenue v. Anderson, 403 So. 2d 397, 400

(Fla. 1981). “In order to denobnstrate estoppel, the foll ow ng
el ements nust be shown: 1) a representation as to a materia
fact that is contrary to a |later-asserted position; 2) reliance
on that representation; and 3) a change in position detrinental
to the party claimng estoppel, caused by the representation and
reliance thereon.” 1d.

Inthis case, the State’s “representation” that Appell ee woul d
be on probation after his prison term expired, was not specific
to the point raised here: That it would not at sone later tine
seek to commit himto civil confinement because of a nenta
condi ti on.

Moreover, when one is mstaken as to the applicable |aw,

estoppel is rarely applied. See, e.qg., Cifton v. Cifton, 553

So. 2d 193, 194 (Fla. 5'" DCA 1989) (“her m stake, as well as
everyone else’'s else's involved in this case, was one of |aw —
the m sapplication of Florida lawto the facts and circunstances
whi ch took place. This is not a proper basis for an estoppel.”)
In this case the State was m staken in the sense that it was not
aware that the Legislature would pass a new law intended to
apply to appellant (and others of his ilk) prior to his being

rel eased from prison
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5. Policy Considerations Support the Murray Hol di ng.
The Harris opinion evinces a fundanental m sapprehension of
SVP comm tment proceedings. As this Court recently settled in

West erheide, civil commtnment of sexually violent predators is

acivil, remedial matter.® It is not punitive, it is not a part
of a crimnal sentence, and it is therefore a matter that is
beyond the scope of crimnal proceedings. Mirray reached a
simlar conclusion. As civil commtnent is beyond the scope of
crimnal proceedings, it is not for a judge in a crimnal case
to either inpose such civil commtnent, or prom se that such
civil commtment will not ensue. It is sinply a matter beyond
the scope of what the crimnal court can deal with.

No crimnal court judge, at the tine of accepting a plea, or
inposing a sentence of incarceration to be followed by
probation, could even know whether the individual being
sentenced m ght be subjected to comm tnent proceedi ngs years in
the future. The sexually violent predator conm tnment proceeding

focuses on the individual’s nmental condition and dangerousness

° See, also. Kansas v. Hendricks, 521 U.S. 346 (1997); Inre
Li nehan, 557 NNW 2d 171 (M nn. 1996), vacated and remanded for
reconsi deration, 522 U.S. 1011 (1997), reconsidered, 594 N W 2d
867 (M nn. 1999); In re Young, 857 P. 2d 989 (Wash. 1993); State
v. Post, 541 NNW 2d 115 (Ws. 1995); In the Matter of Hay, 953
P. 2d 666 (Kan. 1998); Martin v. Reinstein, 987 P. 2d 779 (Ari z.
App. 1999); G osinger v. MD., 598 NW 2d 779 (N. Dak. 1999); In
re Detention of Sanmuelson, 727 NE 2d 228 (Ill. 2000);
Commnwealth v. Bruno, 735 N.E. 2d 1222 (Mass. 2000); In re the
Detention of Garren, 2000 WL 1855129 (lowa 2000); In the Matter
of the Commtnent of WZ. , 2001 W. 410294 (N.J. App. April 23,
2001) .
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at the time that the person is about to be released into
society, at the conclusion of incarceration.'® Since that tine
period comes, typically (as here), years after the crimnal
sentencing proceeding, it is not possible for any judge,
prosecutor, defense counsel or crimnal defendant to know
whet her the person m ght qualify for such civil conm tnment years
in the future.

Mor eover, the principals in the crimnal case lack the ability
to know what the |ikelihood mght be for civil conmmtnment
proceedi ngs. The decision whether to proceed will ultimtely
hi nge on psychol ogi cal eval uati ons occurring near the end of the
person’s incarceration, based on the person’s condition and
dangerousness at that tinme. It wll also be based on
consi derations, by nental health professionals, of the person’s
conduct during the intervening years, while incarcerated. All of
those matters are obviously beyond the range of anyone’'s
know edge at the tinme of a prior plea agreenent and crim nal
sent enci ng proceedi ng.

Under such circunstances, the inposition of a sentence of
i ncarceration foll owed by probation with sex of fender treatnent
cannot constitute a bar to subsequent civil comm t nent
proceedi ngs, and the commencenent of such proceedi ngs cannot
constitute a violation of the prior plea agreenent, which does

not make any prom ses, one way or the other, as to whether the

108§ 394.912, Fla. Stat.
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person will qualify for civil commtment in the future, or
whet her the person will be subjected to such civil commtnent in
the future.

In addition the Harris precedent would have an effect on
crimnal cases, as well, and would underm ne valid |egislative
prograns. The |egislature has mandated sex offender treatnment
as a part of any probationary sentence for enunerated sex
of fenses. See, 8948.03(4), Fla. Stat. Under Harris the State
woul d effectively have to forgo probation as an option in al
crimnal sentencing proceedings for sex offenses, in order to
hold open the option for future, necessary civil commtnent.
Years in advance of the anticipated prison release date and
commencenent of probation, the State would have to resort to
sheer speculation, in deciding whether to accept a sentence
whi ch includes probation, or to forego it, to keep open the
possibility of future civil conmtnent. Those are decisions
t hat cannot be made at the tine of the plea and sentencing. Any
judicial decision that effectively coerces the State to make a
bi ndi ng decision at that time not only precludes consideration
of subsequent conduct and future nental conditions and
danger ousness, but al so serves to underm ne protecti on which the
general public is lawfully entitled to receive, and underm nes
the valid |l egislative goal of providing long-termtreatnent, in
a secure setting, when it is warranted.

6. Certified Questions Should Be Answered in the Negati ve.

As to the first certified question:
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MAY THE STATE | NI TIATE DI SCRETI ONARY CIVIL

COVM TMENT PROCEEDI NGS UNDER THE RYCE ACT ( PART

V OF CHAPTER 394, FLORI DA STATUTES) WHERE, BY

SEEKING ClIVIL COW TMENT, THE STATE WOULD

VIOLATE THE TERMS OF A PLEA AGREEMENT

PREVI OQUSLY ENTERED | NTO W TH THE DEFENDANT?
The State adopts the Gentes Court’s position that this question
is not proper in that it assumes facts in evidence and is
ot herwi se answered by the answers to the other questions. This
gquestion is akin to the hoary exanple, “have you stopped beating
your wi fe?” To answer the question is to decide the crucial
issue, i.e., whether civil commtnment has any relationship at
all to the plea agreenment. Thus, it should be ignored or nerged
with the second certified question:

| S A PLEA AGREEMENT FOR PRI SON TI ME FOLLOWED BY

PROBATI ON VI OLATED WHEN THE STATE LATER

I NI TI ATES DI SCRETI ONARY  CIVIL COVM TMENT

PROCEEDI NGS UNDER THE JI MMY RYCE ACT ( PART V OF

CHAPTER 394, FLORI DA STATUTES) ?
The State asserts that this question should be answered in the
negative. Whether civil proceedings will later be instituted is
not a proper consideration in ending a crimnal prosecution. As
to the final question:

IN THE CI RCUMSTANCES DESCRIBED IN THE FIRST

QUESTION, IS THE STATE BARRED BY EQUI TABLE

ESTOPPEL FROM SEEKI NG CI VIL COVM TMENT?
The State asserts that equitable estoppel is an inappropriate
remedy in an instance such as this, so the question should be

answered in the negative.
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CONCLUSI ON

Based on the foregoing, the State respectfully submts the
first certified question should struck or rephrased, and that
the second and third certified questions be answered in the
negative, the decision of the District Court of Appeal reported
at 27 Fla. L. Weekly D. 946 should be disapproved, and the

order entered in the trial court should be affirned.
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APPENDI X

Harris v. State, 2002 W. 731699 27 Fla. L. Wekly D946 (Fla. 1st DCA
April 26, 2002) (on reh’g).



