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PRELI M NARY STATENMENT

Appel | ee was the prosecuti on and Appel | ant was t he def endant

in the Crimnal Division of the Circuit Court of the Ni neteenth

Judicial Circuit, in and for St. Lucie County, Florida.

In this brief, the parties will be referred to as they

appear before this Court, except that the Appellee may al so be

referred to as the “State.”
The follow ng symbols will be used:
| B = Appellant’s Initial Brief
R = Record on Appeal
TA = Transcript of Appeals Case No. 4D99- 1829

=



STATEMENT OF THE CASE AND FACTS

The State accepts petitioner’s Statenent of the Case and
Facts to the extent that it represents an accurate non-
argunment ative recitation of the procedural history and facts of

this case.
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SUMVARY OF ARGUNMENT

The Fourth District Court of Appeal correctly extended the
application of Fla. Stat. 8§ 776.051(1) to situations involving
illegal stops/detentions. It is unreasonable to conclude that
the legislature would disallow the use of force during an
illegal arrest but not during an illegal stop/detention, which
i nvol ves | ess of an invasion of an individual’s privacy than an
arrest.

The fact that O ficer Ni eves found the abandoned drugs and
confront ed appellant with themis what caused appellant to first
attenmpt to flee and then to batter Officer Ni eves. Therefore,
this evidence is inextricably intertwined and necessary to
adequately describe the battery. To the extent that nore
evi dence of the drug activities was admtted than necessary to
describe the battery, this evidence was harmess because
appellant never contested that he hit Officer Nieves.
Therefore, there is no reasonabl e possibility that the adm ssion

of this evidence contributed to the battery conviction.
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ARGUMENT

PO NT |
THE FOURTH DI STRICT COURT OF APPEAL
CORRECTLY CONSTRUED FLA. STAT. 8§ 776.051(1)
TO EXTEND TO SI TUATI ONS | NVOLVI NG AN | LLEGAL
STOP OR DETENTI ON.

Appel l ant argues that the victim was not engaged in the
| awf ul performance of his duties when the battery was conm tted
because the stop was illegal, and that Fla. Stat. 8§ 776.051(1)
shoul d not be extended to illegal stops/detentions. The only
issue that needs to be addressed is whether Fla. Stat. 8§
776.051(1) should be extended to illegal stops/detentions,
because the effect of Fla. Stat. § 776.051(1) is to elimnate
the need for proof that the officer was engaged in the | awful
performance of his or her duties. See Taylor v. State, 740 So.
2d 89 (Fla. 1st DCA 1999)(citing Meeks v. State, 369 So. 2d 109
(Fla. 1st DCA 1979)).

Appel | ant argues Fla. Stat. § 776.051(1) is irrelevant in

determ ni ng what elenments need to be proven, citing to Nicol osi

[



v. State, 783 So. 2d 1095 (Fla. 5'" DCA 2001). However, Ni col osi
is distinguishable, because the |aw enforcement officer was
working at an off-duty job at a nightclub, where there was no
crimnal activity or investigation of crimnal activity on the
part of the defendant prior to the battery, and where there was
no proof of any activities of an official police nature by the
| aw enforcenment officer but instead activities which were
exclusively for the interest of the private enployer. 1n other
words, the | aw enforcenent officer was not perform ng any duties
in the capacity as a |law enforcenent officer, lawful or
unl awf ul . Therefore, the court never addressed Fla. Stat. 8§
776.051(1) because it is not triggered, under any circunstance,
unl ess the | aw enforcenent officer is performng duties in that
capacity as a |law enforcenent officer (arrest or detention).
Clearly, the Fifth District has for years foll owed Meeks, where
the First District held that the state is not required to prove
that an officer was engaged in a lawful duty if the defendant
has committed a battery on the officer in the course of
resisting arrest. See Jones v. State, 570 So. 2d 433, 435 (Fla.
5th DCA 1990).

Appel | ant al so argues that Taylor v. State, 740 So. 2d 89
(Fla. 1st DCA 1999) holds that Fla. Stat. 8§ 776.051(1) cannot be

extended to illegal stops/detentions, but the undersigned would
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di sagr ee. Tayl or never directly addressed this issue in its
hol di ng. Tayl or nmerely holds that Fla. Stat. § 776.051(1)

cannot be extended to a situation in which an officer has
entered a person’s honme wthout |egal justification. See
Tillman v. State, 807 So. 2d 106, 108-09 (Fla. 5'" DCA 2002).

Appel l ant al so argues that the plain | anguage of Fla. Stat.
§ 776.051 Ilimts its use to situations involving arrests.
However, a statute should be construed so as to give effect to
t he evident intent of the | egi sl ature regardl ess of whether such
construction varies fromthe statute’'s literal meaning. Deason
v. Florida Departnment of Corrections, 705 So. 2d 1374 (Fla.
1998). Granted, penal statutes nust be strictly construed but
a strict construction involves nmore than the plain | anguage of
the statute where the manifest intention of the legislature is
sonething nore. See State ex rel. Lee v. Buchanan, 191 So. 2d
33 (Fla. 1966). Further, courts should avoid construing a
statute in a manner that produces an unreasonable or absurd
result. Rodriguez v. Jones, 64 So. 2d 278 (Fla. 1953). It was
these later rules of construction obviously applied by the
Fourth District Court of Appeal when extending the effect of
Fla. Stat. 8 776.051(1) to illegal stops/detentions.

As mentioned by appellant, in the opinion of this matter the
court cites to Dom nique v. State, 590 So. 2d 1059 (Fla. 4th DCA
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1991) as its authority for extending the effect of Fla. Stat. 8§
776.051(1) toillegal stops/detentions. In Dom nique, the court
stated its rationale that the use of force would be even |ess
acceptabl e when a | aw enf orcenent officer has nerely stopped an
i ndi vidual, since a stop involves less of an invasion of an
i ndi vidual’s privacy than does an arrest. 1d at 1060. See al so
Tillman v. State, 807 So. 2d 106 (Fla. 5'" DCA 2002) (agreeing
with the rationale in Domnique). It is clearly unreasonable to
conclude that the legislature’' s intent was that Fla. Stat. 8§

776.051(1) apply to arrests and not stops/detentions.
PO NT |1
EVI DENCE OF THE DRUGS APPELLANT POSSESSED
WAS EI THER | NEXTRI CABLY | NTERTW NED TO THE
BATTERY ON OFFI CER NI EVES OR HARMLESS.

Appel l ant argues that evidence relating to his drug
possession is inpermssible WIllians rule evidence. However
evi dence of other crinmes that are “inseparable fromthe crine
charged , or evidence which is inextricably intertwined with the
crime charged” is adm ssi bl e under section 90.402, because it is
rel evant and necessary to adequately describe the crinmes at
i ssue. Coolen v. State, 696 So. 2d 738 (Fla. 1997); Ferrell .
State, 686 So. 2d 1324 (Fla. 1996). In this matter, O ficer
Ni eves testified that when O ficer Guadagno stopped appellant's

vehicle he parked his vehicle and observed appellant (TA |1,

ya



171-72). He observed appellant crouch down in his vehicle,
whil e neither door was yet open, and then noticed a pill bottle
fall fromthe bottomof the vehicle (TAI1Il, 173-74). The bottle
rolled down the hill toward him so he picked it up, opened it,
| ooked inside and observed several snmall yellow sh white rocks
t hat appeared to be crack cocaine (TA 11, 174-75). He then
approached appel |l ant and asked himif the pill bottle was his (T
1, 175/ 14-18). Appellant imediately attenpted to flee (TAII,

175/ 19-22). O ficer Nieves then grabbed appellant around his

chest (TA Il, 175/22-23). Appellant then hit Officer Nieves
twice in the face (TAIl, 177/1-13). Clearly, evidence of the
pill bottle and its contents is necessary to adequately descri be

the battery on Officer Nieves. Therefore, even if appellant had
a new trial this evidence would be adm ssi bl e.

Appel | ant argues that even if this evidence is inextricably
intertwined it is still inadm ssible because it was a feature of
the trial. However, the "feature of the trial" l[imtation is
only applied to Wllianms Rule evidence. See WIlianms v. State,
117 So. 2d 473, 475 (Fla. 1960). Again, this evidence, which is
i nextricably intertwined, is not WIlians Rule evidence.
Cool en, supra; Erickson v. State, 565 So. 2d 328, 333 (Fla. 4th
DCA 1990). Therefore, the "feature of the trial" rule is not

appl i cabl e.
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Of course, rel evant evidence should still be excluded if its
probative value is substantially outweighed by the danger of
unfair prejudice. Fla. Stat. § 90.403. However, such is not
the case in this matter. The Fourth District correctly held
that to the extent that evidence regarding the drugs was
presented which exceeded the parameters of being inextricably
intertwined it was harnl ess because appellant never contested
that he hit the officer. Since appellant never denied hitting
Officer Nieves there is no reasonabl e possibility that adn ssion
of the drug related evidence contributed to the battery
conviction. See Miore v. State, 701 So. 2d 545 (Fla. 1997).

Appel | ant argues that the district court was incorrect
because he did contest hitting the officer (IB 23). Appellant
makes this argument because 1) defense counsel made the
statenent in opening that, “no police officer was battered” (TA
130/ 25-131/1); 2) Belinda Randall testified that she observed
the officers hitting appellant after he had run between the
homes, and that she did not then observe appellant hitting back
at the officers (TA 256-58); and 3) because defense counse
argued in closing that it was appellant that got beat up (TA
305-06, 309-11, 314, 317). Contrary to appellant’s assertion
this evidence does not contradict the district «court’s

conclusion that he did not contest hitting the officer.
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Appel | ant never testified (TA 250). Further, Officer Nieves
testified that after he had initially stopped appellant from
fleeing and after appellant had struck himtwice in the face,
appellant was able to tear hinmself free and run between sone
homes (TA 178). Belinda Randall never testified that appell ant
did not hit Officer Nieves before he ran between the hones. She
only testified that she did not see appellant hit the officers
when they were between the hones, but this was after appell ant
hit Officer Nieves and ran between the homes. There is nothing
in the record to support appellant’s contention that he

present ed any evidence that he did not hit O ficer Ni eves.

CONCLUSI ON

WHEREFORE, based on the foregoi ng argunents and authorities
cited herein, respondents respectfully request that this
Honor abl e Court AFFIRMthe opinion of the Fourth District Court
of Appeal . Respectfully
subm tted,

RI CHARD E. DORAN



ATTORNEY GENERAL
Tal | ahassee, Florida

DAVID M SCHULTZ

Assi st ant Attorney CGeneral
Fl ori da Bar No. 0874523
1515 North Flagler Drive
Ni nt h Fl oor

West Pal m Beach, FL 33401
(561) 837-5000

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and accurate copy of the
f oregoi ng has been furnished by courier to Benjamin W Maser ang,
Esq., O fice of the Public Defender 421 Third Street, 6th Floor,

West Pal m Beach, Florida this __ day of

11



2002.

DAVID M SCHULTZ
Of Counsel

CERTI FI CATE OF FONT

| HEREBY CERTIFY that this brief has been prepared in

Couri er



New font, 12 point, and doubl e spaced.

DAVID M SCHULTZ
Of Counsel



