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This is an original action under Fla. R App. P
9.100(a). This court has original jurisdiction pursuant to
Fla. R App. P. 9.030 (a) (3) and Article V, Sec. 3 (b) (9),
Fla. Const. The petition presents constitutional issues which
directly concern the judgnent of this court during the
appel |l ate process, and the legality of M. Reed s capital
conviction and sentence of death. As reflected in this
court’s recent precedents, the merits of the clains presented
are properly before the Court at this juncture. M. Reed was
sentenced to death and direct appeal was taken to this
reviewing court. The trial court’s judgnent and sentence were

af firnmed. Reed v. State, 560 So.2d 203 (Fla. 1990).

Jurisdiction in this action lies in this Court, see, e.dg.

Smth v. State, 400 So.2d 956, 960 (Fla. 1981) for the

fundanmental constitutional errors chall enged herein invol ved

the appell ate review process. See WIlson v. Wainwight, 474

So.2d. 1163 (Fla. 1985), Baggett v. WAinwight, 229 So. 2d.

239, 243 (Fla. 1969), see also Johnson v. Wainwight, 392




So.2d 1327 (Fla. 1981). A petition for a wit of habeas
corpus is the proper neans for M. Reed to raise the clains

presented herein. See, e.g. Downs v. Dugger, 514 So.2d 1069

(Fla. 1987), Riley v. Wainwight, 517 So.2d 656 (Fla. 1987);

W son, supra.
This Court has consistently maintained an especially
vigilant control over capital cases, exercising a special

scope of review. See Elledge v. State, 346 So. 998, 1002 (Fl a.

1977), Wlson v. Wainwight, supra, and has not hesitated to

exercise its inherent jurisdiction to remedy errors which
underm ne confidence in the fairness and correctness of
capital case trial and sentencing proceedings. W]Ison,

Johnson, Downs, Riley, supra. This petition presents

substantial constitutional questions which go to the heart of
the fundanmental fairness and reliability of M. Reed’ s capital
conviction and sentence of death, and nmerit the attention of
this court pursuant to its habeas corpus jurisdiction.

Thi s honorabl e court has the inherent power to do justice
where individuals are confined within its jurisdiction. As
shown bel ow, the needs of justice call on the court to grant
the relief sought in this petition, as the Court has done in

simlar cases in the past. See, WIson, Johnson, Downs, Riley,

supra. This petition pleads clains involving fundanent al

constitutional error. See Dallas v. Wainwight, 175 so.2d 785
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(Fla. 1965), Palnms v. Wainwight, 460 so.2d 362 (Fla. 1984).

This petition includes clains predicated on significant,

fundanmental and retroactive changes in constitutional |aw

See, e.g. Jackson v. Dugger, 547 So. 2d 1197, 14 F.L.W 355

(Fla. 1989, Thonpson v. Dugger, 515 So.2d 173 (Fla. 1987),

Tafero v. wainwight, 459 So.2d 1034, 1035 (Fla. 1984); Edward

v. State, 393 So.2d 597, 600, n. 4 (Fla. 3d DCA 1981),

petition denied, 402 So.2d 613 (Fla. 1981) cf. Wtt v. State,

387 So.2d 922 (Fla. 1980). The petition also involves clains

of ineffective assistance of counsel on appeal. See Knight v.

State, 394 So. 2d 997, 999 (Fla. 1981), WIlson v. Wainwight,

supra., Johnson v. WAinwight, supra. These reasons

denonstrate that the Court’s exercise of its habeas corpus
jurisdiction, and of its authority to correct constitutional
errors such as those herein pled, is warranted in this action,
as the petition shows, habeas corpus relief would be nore than
proper on the basis of M. Reed' s clains.
M. Reed’'s clains are presented below. They denonstrate
t hat habeas corpus relief is proper in this case.
CLAIM |
THE FLORI DA SUPREME COURT' S DECI SI ON

I N REED V. STATE, 560 So.2D 203 (Fla. 1990)

VH CH UPHELD THE DEFENDANT' S DEATH SENTENCE

DESPI TE THE | NVALI DATI ON OF TWO AGGRAVATI NG

Cl RCUMSTANCES HAS BEEN EFFECTI VELY OVERRULED
BY RING V. ARIZONA, 536 U.S. 584 (2002)




The Florida Suprene Court issued its decision in
Petitioner’s initial appeal of his judgnment and sentence on

March 1, 1990. Reed v. State, 560 So.2d 203 Fla. 1990). In

t hat decision, the Florida Suprene Court invalidated two of
t he six aggravating circunstances that the trial judge found
in support of the inposition of the death penalty. 1d., p.
207. The Florida Suprene Court nonethel ess upheld the
Petitioner’s death sentence. The court expl ai ned:
The elimnation of the two aggravating
ci rcunst ances woul d not have affected Reed’s
sentence. (citations) There remain four
aggravating circunstances bal anced agai nst a
total absence of mtigating circunstances. W
affirmthe judgnent and sentence.
(p. 207)

In Florida’s capital sentencing schene, the jury renders
an advi sory sentence of death or life based on a two-step
process. First, the jury considers “Wether sufficient
aggravating circunmstances exist.” Second, the jury
consi ders “Wether sufficient mtigating circunstances exi st
whi ch outwei gh the aggravating circunstances found to exist.”
F.S. Section 921.141 (fornmerly Section 919. 23).

Florida capital cases require a unani nous verdict by a

jury of 12 Rule 3.270 and Rule 3.440, Fla. R Cim P. In

Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed. 2d

556, The United States Suprene Court held that “Because ..



enuner at ed aggravating factors operate as ‘the functional
equi val ent of an element of a greater offense’ . . . the Sixth
Amendnent requires that they be found by a jury. The
Petitioner’s death fails in the wake of Ring for two reasons.
First, the jury recommended death by a margin of 11 to 1
First, R ng requires that the jury, not the judge, make the
findings needed to i npose the death penalty. Those fi ndi ngs
have not been made in the Petitioner’s case. Second, R ng and
Rules 3.270 3.440 of the Florida Rules of Crimnal Procedure
require that the jury findings in a capital case be unani nous.
Florida law requires that capital crinmes be charged by
presentnent or indictnment of a grand jury. Fla. Const. Art.
|, Section 15 (a)(1980). This Court has held that indictnents
need not state the aggravating circunstances upon which the

State may rely to establish that a crinme qualifies a defendant

for the death penalty. State v. Sireci, 399 So.2d 964, 970
(Fla. 1981).
Early in the history of the State’s post-1972 death

penalty law, the Florida Suprene Court, in State v. Dixon, 283

So.2d 1, 9 (Fla. 1973), explained what constitutes a capital
crime, and where the definition of “capital crine” cones from

The aggravating circunstances of Fla. Stat.
Section 921.141 (6) actually defines those
crimes — when read in conjunction with Fla.
Stat. Section 782.04(1) and 794.01(1),
F.S.A.— to which the death penalty is



applicable in the absence of mtigating
ci rcunst ances.

The sentence for first-degree nurder is specified in
Section775.082, Florida Statutes as foll ows:

A person who has been convicted of a
capital felony shall be punished by life

i mprisonnment and shall be required to serve
no | ess than 25 years before becom ng
eligible for parole unless the proceedings
held to determ ne sentence according to the
procedure set forth in Section 921.141
result in a finding by the court that such
person shall be punished by death, and in
the latter event such person shall be

puni shed by death

(F.S. Section 775.082 (1979); enphasis
Petitioner’s)
The jury’s advisory recomendati on does not specify what,
i f any, aggravating circunstances the jurors found to have
been proved. Neither the consideration of an aggravating
ci rcunstance nor the return of the jury’ s advisory
recommendati on requires a unani nous vote of the jurors.
The Florida capital felony death-penalty | aw viol ates the

principles recogni zed as applicable to the States in Apprendi

v. New Jersey, 530 U S. 466 (200). As aresult, the Florida

death penalty schenme under which the petitioner was sentenced
violates the Sixth and Fourteenth and Ei ghth Amendnents of the
United States Constitution. Florida’ s death penalty schene
violates the Sixth Amendnent of the United States Constitution

as well because the maxi num sentence all owed upon the jury’s



finding of guilt is life inprisonment. A death sentence is
only authorized upon the finding of additional facts. Since,
under Florida law, there is no requirenent of a jury trial to
determ ne the existence of those necessary facts, the Sixth
Amendnent is viol ated.

The Court issues its opinion in Porter v. More, Case No.

SC01- 2707 (Fla. June 20, 2002) in which this Court denied
Porter habeas corpus relief. 1In so denying Porter’s petition
this Court overl ooked or m sapprehended essential facts and

| aw, whi ch has now been clarified by the United States Suprene
Court. Porter challenged the constitutionality of his death
sentence under Florida' s capital sentencing schene in |ight of

Apprendi v. New Jersey, 530 U S. 466 (2000), which requires

t hat aggravating circunstances be handl ed as el enents of a
deat h-penalty eligible offense, be noticed and proven beyond a
reasonabl e doubt to a unaninous jury. This Court denied the
claim hol di ng:

Contrary to Porter’s clains, wh have
repeatedly held that the maxi num penalty
under the statute is death and have
rejected the other Apprendi argunents. See
MIls v. More, 786 So.2d 532, 536-37 (Fla.
2001). See also Mann, 794 So.2d at 595.
Thus, this issue is neritless.

New | aw establishes that this claimis not neritless. In
MIls, supra, this court rejected an argunent the Florida

capital sentencing statutes were unconstitutional in the wake
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of Apprendi. The court stated, “Because Apprendi did not
overrule Walton, the basic scheme in Florida is not overrul ed
either. Id. At 536. As this Court has grounded its post-

Apprendi support of Florida s capital sentencing schene on the

continued viability of Walton v. Arizona, the dem se of

Florida’ s capital sentencing schene is clear. In R ng v.
Arizona, (536 U S. 584 (2002)the United States Suprenme Court
clearly overrul ed WAl ton:

Wal ton and Apprendi are irreconcilable; CQur
Si xt h Amendnent juri sprudence cannot be
home to both. Accordingly, we overrule
VWlton t the extent that it allows a judge
sitting without a jury to find an
aggravating circunstance necessary for

i nposition of the death penalty.

(G tations) Because Arizona s enunerated
aggravating factors operate as ‘the
functional equivalent of an elenent of a

grater offense,’ Apprendi, . . . (and) the
Si xt h Amendnent requires that the be found
by a jury.

Implicit in the above opinion is the notion that

Florida s death penalty sentencing schenme is |ikew se

unconsti tuti onal . In Ring, the court comented:
1. W repeatedly have rejected

constitutional challenges to Florida's
deat h sentenci ng schene, which

provi des for sentencing by the judge,
not the jury. [Citations to Hldw n v.
Fl orida, 490 U.S. 638 (1989) and
Spaziano v. Florida, 468 U. S. 447
(1984), Proffitt v. Florida, 429 U S
242 (1976)] In Hldw n, for exanple,
we stated that this case presents us
once again wth the question of




whet her the Sixth Armendnent requires a
jury to specify the aggravating
factors that permt the inposition of
capi tal punishnent in Florida
(citation) and we ultimately concl uded
that the Sixth Arendnent does not
require that the specific findings

aut horizing the inposition of the
sentence of death be nade by the
jury.” . . . . AFlorida trial court
no nore has the assistance of a jury’'s
findings of fact with respect to
sentenci ng i ssues than does a trial
judge in Arizona.

Unani nous, twel ve-person verdicts are required to inpose
the death penalty under comon |aw principles. See, e.g.

Burch v. Louisiana, 441 U S. 130, 138 (1979) and Andres v.

United States, 333 U S. 740, 749 (1948). The notion that a
unani nous jury is needed to inpose the death penalty is based
on the | ong-established principle that the death penalty is
di fferent than other punishnments and carries with it

saf eguards and fail-safe protections found nowhere el se. See

Whodson v. North Carolina, 428 U S. 280, 304 (1976). The

non-speci fic death recomrendation in Petitioner’s case
violated the petitioner’s rights under the Sixth, Ei ghth, and
Fourteenth Amendnents of the United State’s Constitution.

In the direct appeal of Petitioner’s judgnent and
sentence, this court struck the “previously convicted of other
felonies” and “cold, calculated and preneditated” aggravating

circunstances. Reed v. State, 560 So.2d 203 (Fla. 1990).
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Neverthel ess, in that Pre-Apprendi decision this review ng
court, not the jury, re-weighed aggravating circunstances and
determ ned that the death penalty stood. It is doubtful that
this court would so rule today, with the illum nation since
provided by the U S. Suprene Court. This is particularly
true in the present case where the appellate court struck two
aggravating circunstances after verdict and still upheld the
Petitioner’s death penalty. Aliteral reading of Florida s
death penalty sentencing schene (F.S. Section 921. 141
formerly F.S. Section 919.23) indicates that the jury nust,
before considering mtigating circunstances, determ ne whet her
t he aggravating circunstances are of sufficient magnitude to
warrant the inposition of the death penalty. In view of
Apprendi and Ring, supra, the Petitioner’s death sentence
cannot stand because it is inpossible to guess whether the
jury woul d have recommended death if it had deli berated
wi thout the need to weigh the subsequently-stricken
aggravating circunstances.

CLAIM 2

APPELLATE COUNSEL FAILED TO RAI SE THE | SSUE
OF THE PROSECUTOR S | MPROPER REMARKS TO THE JURY

Wth regard to the issue of the prosecutor’s inproper
remarks to the jury, this Florida Suprene Court stated in

Reed v. State, 640 So.2d 1094 (Fla. 1994), that “ . . .this
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is an issue which should have been, but was not, raised on
appeal. Therefore, to the extent that this issue does not
relate to ineffective assistance of counsel, . . . it is
procedurally barred.” (citations) Id., p. 1095. The tri al
transcripts fromthe Petitioner’s 1986 jury trial indicate
that the State made nany i nproper appeals to the jurors’
enotions such as referring to the victims husband as
“Reverend” (TT 348, 372-411, 859-860, 878) and naki ng an
i nproper request that the jurors show the Petitioner the sanme
mercy that the Petitioner showed the victim TT 878. Thi s
violated the Petitioner’s right to a fair sentencing phase and
hence violated the Petitioner’s rights under the Ei ghth and
Fourteenth Amendnents to the U S. Constitution. Ubin v.
State, 714 So.2d 411 (Fla. 1998). The Petitioner’s appellate
counsel was ineffective in failing to raise and argue these
i ssues on direct appeal.
CLAIM 3
APPELLATE COUNSEL FAILED TO RAI SE THE | SSUE

OF UNCONSTI TUTI ONALLY VAGUE JURY | NSTRUCTI ONS
ON AGGRAVATI NG Cl RCUMSTANCES

Wth regard to the issue of unconstitutionally vague jury
i nstructions on aggravating circunstances, this Florida

Suprene Court stated, in Reed v. State, 640 So.2d 1094 (Fl a.

1994), that “This issue is procedurally barred because Reed

did not object to the instructions at trial nor did he raise

12



this issue on direct appeal.” (citations) Id., p. 1096.
Petitioner received ineffective assistance of appellate
counsel when his appellate attorney failed to raise this
chal | enge on direct appeal
CLAIM 4
APPELLATE COUNSEL FAILED TO RAI SE THE | SSUE OF DEFENDANT’ S
TRIAL ATTORNEY' S FAI LURE TO BRI NG A POST- TRI AL

MOTI ON TO CHALLENGE THE SUFFI Cl ENCY
OF THE STATE' S EVI DENCE

Petitioner’s trial attorney failed to bring reasonably
argue a notion for a newtrial or a notion for a judgnent of
acquittal or a notion for arrest of judgment or any other
notion to challenge the I egal sufficiency of the State s case.

Failure to pursue a post-trial notion to challenge the |egal

sufficiency of the evidence is per se ineffective assistance

of counsel. Robinson v. State, 462 So. 2d 471 (Fla. 1st DCA

1984) . Li kewi se, Petitioner’s appellate counsel for the
direct appeal of Petitioner’s judgnent and sentence was per se
ineffective for failing to raise and pursue this issue on

di rect appeal .

CONCLUSI ON

Petitioner urges that the court grant hi m habeas corpus
relief or, in the alternative, a new appeal for all of the
reasons set forth herein, and that the court grant such other

and further relief that the court deens just and proper under
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t he circunstances.

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing docunent

described as Mtion to Wthdraw as Counsel for Appellant and
Motion for Order Granting Appellant Leave to File Anended

Initial Brief has been served by U S. MAIL addressed to,

2. Department of Legal Affairs
O fice of the Attorney Ceneral
Crimnal D vision
400 S. Monroe Street
PT-1, The Capitol
Tal | ahassee, Florida 32301
Attn.: Charmaine M M| saps, Esquire

and

3. | nmat e Grover Reed, DC#105661
P6201 A-1
Uni on Correctional Institution
P. O Box 221
Rai ford, Florida 32083-0221

on this 26'" day of March, 2003.

Chri stopher J. Anderson,
Esq.

Fl orida Bar No.: 0976385

645 Mayport Road, Suite 4-G

Atl antic Beach, FL 32233

(904) 246-4448

Attorney for Petitioner
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