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PRELI M NARY STATEMENT

Ref erences in this brief are as foll ows:

Direct appeal transcript will be cited as “V’ followed by
t he appropriate page and volume numbers. The direct appeal

record will be referred to as “R’” followed by appropriate vol une

and page nunbers.



STATEMENT OF THE CASE AND FACTS

The appellant’s statenent of facts contains the argunment of
appel l ate counsel. Consequently, the State provides the
follow ng statenment of facts.

Heinz Rhienhold lived next door to Alice Snelgrove and
across the street fromthe residence of victins, G yn and Vivian
Fow er. (V25, 62). He knew the Fowl ers and David Snel grove.
(Vv25, 62). David Snelgrove came to his front door on Friday,
June 23, 2000 at “15 minutes after 11 at night.” Snelgrove said
“that he just got off work and he wanted ne to cash a check for
him” (V25, 63). Rheinhold shook Snel grove' s right hand and did
not notice any bandage, band-aid, or anything else unusual
(VvV26, 63). He did not observe any bl ood on Snel grove’ s hand, or
his own hand after shaking Snelgrove's hand. (V25, 63-64).
Rhei nhol d tol d Snel grove he could not cash a check, testifying:
“l told him | don't have any nobney for, you know, cashing a
check, and by that | started closing the door and he turned
around and wal ked away, and then he said real |oud, dammt, and
he wal ked away.” (V25, 64).

On Sunday norning, June 25, Alice Snelgrove rang his door
bell and said she thought something was wong with the Fow ers.
She want ed Rhei nhold to go with her to check on them Rheinhold

and his wife wal ked over and noticed a newspaper or two were



still on the drive way. He wal ked around the house and noticed

t he pool screen encl osure was open and he wal ked around t he pool

ar ea. He noticed a broken wi ndow near the back of the house
with bl ood on the window sill and the curtain hanging out. (V25,
65) . Rheinhold’ s wife left to call the police. (V25, 66).

Rhei nhold tried to enter the house through the sliding glass
door at the pool, but the door was |ocked. (V25, 68). He
observed bl ood on the kitchen floor by |ooking though a wi ndow.
(V25, 69).

Fl agl er County Sheriff’s Deputy Laurie-Ann Federico was the
first officer to arrive at the Fowl er’s residence. (V25, 72).
She arrived after 11:00 a.m and tal ked with Rheinhold and Ms.
Snel grove, who advi sed her that a wi ndow was broken on the side
of the house. (V25, 72-73). She went around the house to
i nspect the w ndow and observed that the w ndow was broken
there was glass on the sill and bl ood appeared to be on the
curtain and broken glass. (V25, 73). She checked all the doors
of the house with a pen and found them | ocked. She observed
bl ood inside the wi ndow and blood from the back sliding glass
door and noticed blood in the kitchen. (V25, 73). Deputy
Federi co was present when nedi cal personnel made entry into the
home by forcing open the sliding glass door. (V25, 74, 77-78).

They found the Fow ers inside deceased. The medi cal personnel



left and the scene was secured for processing by the Florida
Departnment of Law Enforcenment. (V25, 75).

Deputy Janmi e Roster testified that he was called out with
his bl ood hound to the Fow er residence on June 25, 2000. He
was asked to find a travel direction |leading from a broken
wi ndow of the residence. (V25, 89-90). He had hundreds of hours
of training in scent discrimnation and experience in handling
a bl oodhound “for m ssing persons,” “direction of travel,” and
“suspect identification.” (V25, 90-91). Deputy Roster has
wor ked throughout the state with his dog, Brandon, for nine
years. (V25, 91).

VWhen they arrived at the Fow ers’ residence he checked the
perimeter for “safety reasons” and then put Brandon on a scent
at the broken w ndow. (V25, 91). Brandon foll owed the scent
around the back of the house, around the pool area, along a
vacant lot to Bayshore past the intersection of Bayside and
Bannbury. (V25, 93-94). They passed a vacant [ot then went
right up to the front door of a residence. “The dog is
trailing, he's typically nose to the ground and he’'s just
wor ki ng what ever scent is |left fromwhichever individual left it
fromthat w ndow where | asked himto pick it up and start it
at. He then goes up to the - - just follows along right up to

t hat residence.” Brandon went right up to the front door, and



snelled the air com ng out from underneath the door. (V25, 95).
Then he went to the wi ndow and junped up on it. Brandon | et
Deputy Roster know that whichever scent he picked up “was in
that area.” (V25, 95-96). He then went back to the Departnment
and let them know that Brandon had followed the scent to a
resi dence across the street fromthe victinms house.

Brandon was pl aced back on the scent at 86 Baysi de and he
was authorized to go in with Brandon.! There was a small dog
inside and they asked the residents to secure the aninml. (V25,
96-97) . As Deputy Roster entered the residence he noticed a
mal e | eaving the hone outside the porch, with his back toward
the officer. (V25, 97). Brandon started to alert and nove
toward the individual but Deputy Roster held him back, due to
the fact that he was a big dog and did not want to startle the
i ndi vidual . (V25, 97). Deputy Roster asked Brandon to go
t hrough the house, roomto room |ooking for scent. He showed
a little activity on the washing machine then went to a back
bedroom where a male was |aying, Jeff MRae. Brandon di d not
have any interest in that individual. (V25, 97). He took

Brandon out of the house and asked that they renove their own

!Brandon was never taken off of scent or track node. “The
animals are trained when they' re in harness and |’ve asked him
to |l ocate one thing, he stays on that scent until | take hi mout
of harness or until | tell himit’s over.” (V25, 99).

4



dog fromthe bathroom so that he could take Brandon through it.
(Vv25, 98). When he reentered the residence the individual who
earlier had left the residence [appellant] was sitting on the
couch in the living room (V25, 99). Brandon showed a | ot of
interest in the bathroom putting his head in the trash where
Deputy Roster found sone old bandages and a bottle of peroxide
on the sink. “He was actually very interested in that area.”
(VvV25, 99).

Brandon did not show any interest in Alice Snel grove when
he canme out of the bathroom Brandon did notice the individual

on the sofa: “He wal ked over to him basically put his front

feet up on him” Deputy Roster explained that this was an
“alert” on that individual. The fact Brandon junped up on that
i ndi vi dual nmeans “this is it.” (V25, 100). Snelgrove was the

i ndi vi dual identified by Brandon. (V25, 100-01).

Fl ori da Departnent of Law Enforcement Analyst Allen Mller
testified that in June of 2000 he had been with the departnment
for 20 years. (V25, 113). As a senior crine |aboratory anal yst
he responded to the victinms’ residence to process the crine
scene. (V26, 113). Upon exam ning the master bedroom it was
apparent victimVivian Fow er had been noved: “Wth the victims
- - with the mark on the wall between the dresser in photograph

nunber seven, the mark on the wall, and with the position of the



victims hair, pulled up above her head, in order to open this
cl oset door going into the right closet, the victim had to be
drug across the floor, just a short distance.” (V25, 142). The
| anp was pushed over and had bl ood on it. (V25, 144). Bl ood was
found on the victims purse and on its contents. (V25, 144).
Various prints in blood found on the fl oor appeared to be those
of a person barefoot or in socks. (V25, 149). From observation,
the footprint marks appeared to be of the same pattern. (V25
152). A bloody print was apparently | ocated on the mrror and
was submtted for analysis. (V26, 162-63).

M1l er processed a nunber of items in the victinms’ hone for
analysis.? Blood fromthe victins’ clothing was cut away, the
bottom or backs of their clothes had becone soaked through with
bl ood. The upper and |ower parts of their clothing were
packaged separately. (V26, 186). M. MIller also took a cutting

fromthe curtain, which appeared to be the point of entry. (V26,

Two jewelry boxes from the closet in the master bedroom were
processed. (V26, 165). A dental receipt was processed, found in
the top drawer of a chest in the master bedroom (V26, 168-69).
The chest was | ocated between the closet and the victim s head.
(V26, 169). A purse found on the bedroomfl oor near the bedroom
was processed. Blood appeared on the front of the purse. (V26,
174) . A wallet was connected to the purse and was also
processed. (V26, 175). M. MIller took a scraping from the
toilet seat. (V26, 176). Blood was collected fromthe ankle and
knee of Vivian Fow er. (V26, 179). He cut out sanples fromthe
carpet which he identified as |ikely being bloody tracks. (V26,
183). Also, a track from the carpet at the base of Ms.
Fow er’s foot was renoved for analysis. (V26, 184).

6



187) . MIller noted that bloody tracks led from the Master
Bedroomto the broken w ndow. (V26, 196-97).

Bl ood spatter evidence suggests that the closet door was
cl osed when Ms. Fow er was struck but that she was noved and
t he door opened after the attack. (V26, 234). The bl ood spatter
tells the follow ng about M. Fow er: “That he was on the floor
and that there was a great anount of force that was applied to
a bl oodi ed area, either through repeatedly or one fell swoop, to
create enough bl ood, enough splash, to project blood sone six
feet across the back of the bed.” (V26, 236). M. Fow er m ght
have been hit first on the bed and then slid down to the fl oor
during the attack. (V26, 237). He found two cigarette butts
outside the point of entry. (V26, 240). It was possible that
M. Fow er was standi ng up when struck and stabbed, hit the bed,
and was beat en down so that bl ood projected to the drapes on the
side of the room (V26, 260).

W I liam Tucker, a senior crinme |aboratory analyst with the
Fl ori da Departnent of Law Enforcenent, testified that he has 23
years experience in latent fingerprint analysis. (V27, 296,
365). His training and experience included not only finger, but
pal mand footprints. (V27, 296). He exam ned Exhibit 17, which
was the purse and its contents and conpared them to known

standard fingerprints of Gyn Fower (31) and Vivian Fow er



(37). Tucker also took standards from Snel grove. (V27, 308).
He processed prints on the wall mrror with suspected bl ood on
it. He used a protein dye stain which |eft an inpression which
Tucker believed to be of value for conparison purposes. (V27,
313). He identified the right pal mof Snelgrove as having made
the inpression on the mrror. (V27, 314-15). The print in
snmeared bl ood was that of David Snel grove. Tucker expl ained:
“Well, in the over 140 years that fingerprints have been used as
a nmeans of identification there has never been a case of the
fingerprints of two different individuals ever being found to be
the same.” (V27, 315).

Tucker exami ned itenms from the second drawer of the chest
in the nmaster bedroom A paper item (weight reduction form
printout) in the drawer was processed with a chem cal which
reacts with am no acids. (V27, 301). One fingerprint of value
was found and it matched Snel grove. (V27, 319). The broken
gl ass recovered at the point of entry was exan ned and the only
identifiable print was Snelgrove's left footprint. (V27, 322,
324). A Florida Pawnbroker’s transaction form from Val ue Pawn
and Jewelry, dated June 24, 2000, contained Snelgrove s right
t hunb print. (V27, 343). Tucker did not find any fingerprints in
the home or its contents which could be linked to the known

st andards taken from Jeff MRae. (V27, 328-29).



Charl es Coughlin, a professor at the University of North
Florida in Jacksonville, testified that he was previously
enpl oyed as an analyst with the Florida Departnent of Law
Enforcenment, in the Serology Section. (V28, 492-93). In this
case, Coughlin used SDR testing to test blood or m xtures of
bl ood. (V28, 494). SDR testing allowed for a nore sensitive
determ nation of a m xture of blood than FLFP testing. (V28,
495). Coughlin testified that his job in this case was to
exam ne various items collected from the victins or victins’
resi dence, determne if human bl ood was present, take a sanpl e,
and submit it to an anal yst for DNA conduct typing. (V28, 496).
From the various exhibits, Coughlin would take a blood sanple
fromit, or create a “baby” or “subsanple” to submt to a DNA
lab for testing. (V28, 496, 500).

Ti ot hy Petree, a senior crinme |lab analyst in the DNA and
Ser ol ogy Departnment of FDLE, testified that he perforned STR DNA
testing on items submitted to his lab relating to Snel grove.
(V29, 620-22). STR [short tandem repeat] is a type of PCR or
pol ymerase chain reaction testing. (V29, 622). He tested known
sanpl es and devel oped standards for G yn Fow er, Vivian Fow er,
Davi d Snel grove, and Jeffrey MCrae. (V29, 626). He utilized
t hose standards as part of his exam nation and conparison for

other items submtted for forensic exam nation. (V29, 626-27).



The conbi ned wor k of Coughlin and Petree reveal ed t hat bl ood
mat chi ng appellant’s DNA profile was found at the point of entry
to the Fow er’s house [the broken wi ndow]. Coughlin | ooked at
item six, containing six cuttings at the point of entry and
detected human blood on all six. (V28, 499-500). Upon
exam nation, items 6A, B, C, cuttings fromcurtain, matched the
DNA profile of Snelgrove. (V29, 629). Appellant’s bl ood [DNA
Mat ch] was al so found in the victins’ bathroom froma scraping
taken fromthe toilet seat. (V28, 510-11; V29, 627-28).

Bl ood mat chi ng appell ant’ s DNA profil e was found at numnerous
points in the victim’ master bedroom where the victinms’ bodies
were |ocated. Appellant’s DNA was found on blood on the fl oor
near the victims’ bodies® on Ms. Fower’'s ankle4 on Ms.
Fow er’s purse, on itens found in the purse, on a wallet, on
items contained in chester drawers, on a |eather briefcase, and
on a jewelry box. (V28, 502-540; V29, 627-29) Coughlin took
sanples fromthe mrror [Ex. 28] in the naster bedroom on which
he found two stains which reacted positively on a cheni cal test

designed to detect blood. (V28, 498). Bl ood on the mrror

3The bl ood stain on the floor near the female victim matched
Davi d Snel grove’s DNA profile. (V29, 644). His profile would
only be found in 1 in 330 quadrillion Caucasions. (V29, 644).

“Coughlin took a “a swabbing from the right ankle of Vivian
fowmer. (V28, 504). This bl ood swabbi ng mat ched Snel grove’ s DNA
profile.
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mat ched the DNA of Vivian Fow er.® (V29, 635-36). Appellant’s
bl oody palmprint was found on this mrror. (V27, 314-15).

ltem 29, a $20.00 bill from Corneilius Mirphy tested
positive for human blood. (V28, 519). The DNA profile of a
cutting from this $20.00 bill matched Snel grove. (V29, 629).
The knife handle tested positive for the presence of blood.
(Vv28, 516). A swabbing from the knife (item 63), natched
Snel grove’s DNA profile. (V29, 629). ltem 61-1, 2, 5, 7, 8,
cuttings fromthe red shorts, matched Snel grove’s DNA profile.
(V29, 631). Item52A-1, 4, 7, cuttings fromthe t-shirt matched
Davi d Snel grove. (V29, 631). Item49, cutting fromjean shorts,
mat ched David Snel grove. (V29, 631). I[tem 2-D, two cuttings
from Tennessee Volunteers shirt, both cuttings matched
Snel grove’s DNA profile.® (V29, 631-32).
Five cuttings taken fromthe red shorts reveal ed Snel grove’ s DNA

pattern, from those cuttings submtted. (V29, 661-62). Those

Vivian Fowl er’s bl ood was found on her shirt, the mrror, and
swabbi ngs taken from her right knee. (V29, 656). The
probabilities of a match within the Caucasi an popul ation was 1
in 1 trillion. (V29, 636).

Two t-shirts were recovered fromthe attic of Alice Snelgrove’'s
home. They both were in a blue Publix bag. The shirts were wet
inaliquid which snmelled |ike anmoni a. (V28, 421-22). Evidence
Techni ci an Stephen Yelvington testified that if two itens are
found with blood and ammnia in a bag, it could make it
difficult to determne the source of any blood on those two
items. (V29, 602).
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results are not fromthe entire amunt of blood, but fromthe
cuttings provided. (V29, 662). The fact that he didn't find
Snel grove’s or MCrae's blood on sonething does not mean that
they didn't touch sonebody. “1"'m just talking about one
particul ar swabbing or cutting fromthese itenms that | tested.”
(V29, 667).

The only person who m ght have the identical DNA profile to
Snel grove would be an identical twin, not a cousin or other

close relative. (V29, 632-33). The frequency of Snel grove’s DNA

profile anmong Caucasions is approximately “1 in 330
quadrillion,” *“1 in 1.5 quintillion blacks” and “1 in 860
quadrillion southeast Hispanics.” (V29, 633).

Only three m xtures were detected, the right knee of Vivian
Fowl er, contained the blood of both Gyn and Vivian. The purse
and red shorts also had a m xture. The primary DNA profile on
the purse was Snel grove, the other contributors excluded were
Jeffrey McCrae, Vivian Fow er and Gyn Fow er. (V29, 652-53).
The primary contributor on the red shorts was Snel grove, but
Jeffrey MCrae could not be excluded as the secondary
contributor. (V29, 653).

The Fow er’s daughter, Panela Fow er Norko, testified that
she tal ked to her parents on June 23, 2000. (V27, 366-67). She

called them from California at 6:30 p.m, California time [3
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hours difference], and talked to her nmother for 30 n nutes.
(v27, 367). She called again the next norning at 10:00 [eastern
time], Saturday, June 24th, and got a busy signal. (V27, 367-
68). She tried calling again approximtely six tinmes and each
time she called the line was busy. (V27, 368). Her br ot her
Randy, gave their nother a “silver herringbone-type necklace”
for her birthday three years prior to her death. (V7, 368).
Pamel a was responsible for collecting her parents’ belongings
after their deaths. The herringbone necklace was not anong
their personal effects. (V27, 368). Vivian wore a weddi ng band
and Panel a had never observed her wear it underneath or turned
around on her finger. (V27, 371).

Tom Coulter of the Flagler County Sheriff’s Departnment
i ntervi ewed Snel grove on June 25, 2000. (V27, 380). He provided
Snel grove with his Mranda warnings orally and in witing. (V27,
381-82). He taped Snelgrove’'s statenment and also received a
witten statenent taken by another Deputy from his departnent.
(v27, 382). The tape was played for the jury. (V27, 387).

VWhen asked what he did over the weekend, Snelgrove said:
“Pretty nmuch nothing, sat hone nost of the weekend, except for
Friday, when | wal ked over ny cousin’s friend' s house. O her
than that, | was hone.” (V27, 387-88). Snelgrove clained that

| ast Monday when he was working for Greenskeeper he was “doing
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sone trinmng some hedges and when | was cutting one of the
hedges, one of the sheers ran by, | cut ny finger and | had ny
hand kind of a little too close as | was trying to guide it.”
(v27, 392-93). He said that his boss, Rich, was there when he
cut himself. (V27, 394). |In fact, Snelgrove said that his boss
wanted to call it a day after he was injured; however, Snel grove
said “no, man, | need to work the rest of the day. So | just
took a rag and tied it around ny fingers and |I went back to
work.”7” (V27, 402). \When asked if his boss could verify this
i nformation, Snel grove said: “Oh, yeah.” (V27, 402). When asked
about other cuts, specifically on his arm he clainmed: “Just
fromworking, old cuts, all over ny legs.” (V27, 402).

The next day, Snel grove said, he was | et go by his boss, who
claimed it was getting slow (V27, 393). Snelgrove said “[t]he
only thing I can come up with was he found sonmebody to work a
little cheaper.” (V27, 393). The last day he was paid was
Monday and Snel grove claimed he was paid cash. (V27, 396).
Snel grove asserted he was honme all day on Friday until he went
over to a friend s house [Don Silva]. (V27, 396). He began
wal ki ng over to Don’s house when his aunt picked hi mup and gave

hima ride. (V27, 397). Snelgrove claimed he just sat on the

‘Snel grove was ri ght handed and did not explain how he could cut
his right hand and trigger the hedge cutter at the sane tine.
(V27, 418-19).
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porch with Jeff and Don: “W were all sitting on the porch, or
should I say, just nme, Don and Jeff were sitting on the porch.
The kids were in there on the conputer.” (V27, 398). Snel grove
said that he remained at Don’s until 12:30 and arrived hone at
1: 00. (V27, 398). Jeff [McCrae] drove him hone. (V27, 399).
When he arrived honme [his Aunt’s house], he went outside, snoked
a couple of cigarettes and then went to bed. (V27, 399).
Snel grove said that he slept on the couch. (V27, 400).
Snel grove clainmed that he remained in the house and did not go
anywhere el se. (V27, 403).

Snel grove adm tted t hat he knew the Fow ers from across the
street. (V27, 405). He clainmed the last time he saw them was
Friday afternoon outside by their garage. (V27, 405). Snel grove
said that he had been in the house a couple of tinmes. (V27,
406) . One time, apparently when he was just visiting, a few
nmont hs back M. Fowl er asked “me to help himtake and nove sone
dressers from- - | don't remenber which roomit was, but it was
one of them” (V27, 406-07). It m ght have been one of the
bedroons, but Snel grove clained not to remenber. (V27, 407).

VWhen told that they had his blood and fingerprints in the
house, Snelgrove said “I know |I’ve been in the house.” (V27,
409). However, he denied he was bleeding at the tinme he was in

the Fowl ers’ hone. (V27, 409). When told that they had his
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bl ood i n the house, Snelgrove said: “It’s not mne.” (V27, 409).
When the detectives told Snel grove his print was on the mrror,
he clainmed “lI don’t remenber there being a mrror.” (V27, 411).

At first, he denied attenpting to get another neighbor to
cash a check on Friday evening, but, recalled, “Oh, Horace’s,
directly to the right of us?” *“Yeah, | went over there.” (V27,
412). Then, Snel grove renenbered cashing his paycheck the next
day [Saturday] at Publix, “I forgot.” (V27, 412). The
Li eut enant then observed t hat Snel grove earlier said he was paid
in cash by his enployer. Snel grove explained: “Yeah, he doesn’'t
- - normally pays in cash, but that day he wote me a check.”
(V27, 412).

Donald Silva, Jr., testified that he observed Snel grove in
the | ate evening of Friday, June 23, 2000 into the early norning
hours of Saturday, June 24, 2000. Silva s residence was about
a mle or mle-and-a half from the hone of Alice Snelgrove.
(Vv27, 275-76). Silva testified that he was sitting on the porch
drinking beer with Jeff MRae when Snelgrove showed up at
bet ween 11: 30 and 12: 30. (V27, 275). They left his residence at
bet ween 12:30 and 1:00 in McCrae’'s nother’s Taurus. (V27, 276-
77) .

Snel grove did not drink any beer in Silva s presence. (V27,

281). He did not observe Snel grove fall down or injure hinself.
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Nor did Silva observe any blood com ng from Snel grove’ s hand or
any other scratch or mark on him (V27, 282).

Ri chard Trunble testified that he was a | andscaper and t hat
Snel grove worked with him for a short period of time in June
2000. (Vv27, 287). Snel grove stopped working for himon or about
June 19, 2000. (V27, 287). Snelgrove got paid on Friday which
is the normal pay day. (V27, 288). Snel grove was paid in the
af ternoon, between five and six in the evening. (V27, 289).
VWhen he observed Snel grove he did not notice any injury to his
hand and he was not bleeding. (V27, 289). Nor did Snel grove
have any other marks on him  Trunble worked with Snel grove on
his | ast day, picked himup, and took him hone. (V27, 289-90).
Snel grove sat in the front seat and Trunble did not observe any
bl ood on him Nor did Snel grove nention that he had cut or
injured hinmself in any manner. (V27, 290).

The State introduced photographs of Snel grove docunenti ng
recent injuries to his hands, arns, and foot. Snel grove
appeared to have fresh cuts on his hand and scrapes along his
fingers, along the knuckles. (V27, 419). Phot ogr aphs of
Snel grove were taken Sunday, June 26th. They docunented cuts,
scrapes, and scrathes, along the hands up to the arns of
Snel grove. (V27, 420). Bl ood appeared to be present on

Snel grove’ s underwear. (V27, 420). Photographs of Snel grove’s
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feet were introduced which reflected knicks and gashes on his
feet. (V28, 422). Snelgrove’'s right forearmreveal ed a scratch
or laceration on the top. He also had a |l aceration on one of
his legs. (V29, 610). Phot ogr aphs depi cting abrasions and
| acerations to his feet, including the shin, were admtted into
evi dence. (V29, 610-11).

Jeffrey McCrae testified that he lived at 86 Bayside Drive
in June of 2000.8 (V28, 449). The only injury he had at the tine
was a steel plate in his right arm (V28, 450). Back in June of
2000 he had the plate in his armand his arm was rejecting it.
“It was tinme to cone out.” (V28, 450-51). On Friday June 23,
2000 he drove over to Donald Silva s house. (V28, 452). He
arrived at 11:00 p.m, sat down and drank beer on the porch.
(Vv28, 453-54). Don’s wife and MCrae’'s daughter were there.
(Vv28, 453-54). His nother drove Snel grove over a little later.
(Vv28, 455). They remained there for about thirty or thirty-five
m nutes. MCrae thought that Snel grove had a coupl e of beers.

(v28, 455). McCrae left with Snelgrove sonmetime around 12: 30

and drove to a location in Bunnell. (V28, 456). |In Bunnell, “we
saw sonebody and got — - hate saying it - - got sonme drugs, sone
cocai ne, and cane back.” (V28, 457). Snel grove sat in the

8McCr ae had been convi cted of four felonies, but none were cri nes
of violence. (V28, 490-91).
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passenger seat and had the noney for drugs. Snelgrove said “he
borrowed nmoney from a nei ghbor.” (V28, 457).

McCrae did not observe any cuts or blood on Snel grove. He
was not actively bleeding, did not observe any scratches, or a
cut on his right hand. (V28, 457, 459).

They arrived back home from buying drugs at 12:45 or 1:00
in the norning. (V28, 458). MCrae went into his nother’s room
to visit but when he went out to walk the dog, observed
Snel grove outside snoking a cigarette in the drive way. (V28,
458). \When he was done wal ki ng the dog, M Crae asked Snel grove

if he was going to conme inside. Snelgrove responded: “no, |’'m
going to finish s[moking a cigarette.” (V28, 458). MCrae went
back inside to watch TV and fell asleep. (V28, 460).

Sonetinme | ater, maybe “45 m nutes, an hour” |ater, he heard
a noi se associ ated with soneone comng in the house. (V28, 460).
He t hought it was Snel grove but got up to check and observed him
in the center bathroom (V28, 461). He entered the bat hroom and
observed Snelgrove with a cut on his right hand. He al so
noticed blood on Snelgrove' s right foot or leg. (V28, 462).
Snel grove was cleaning up his hands and “w ping his, you know,
like leg off and that was about it.” (V28, 463, 466). Snel grove

was wearing shorts but McCrae could not renmenber if Snelgrove

was wearing a shirt at the tinme. (V28, 463). He asked Snel grove
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what happened and Snelgrove said that he got into a fight.
McCrae testified: “And I’ mli ke, fight, why didn’'t you go to the
hospital or sonething, you know what |’ m saying, you |look like
your hand was cut but pretty bad.” (V28, 463). After he cl eaned
hi s hand, he wapped sonmething around it, it m ght have been a
shirt. (V28, 464).

Snel grove wanted to go back to Bunnell to buy drugs. (V28,
466-65). Although he didn't want to go, MCrae said he drove
Snel grove because only he and Alice Snelgrove were allowed to
use the car. (V28, 465). He called an individual he knows only
as “Kinmp” whose real name m ght be Cornelius Miurphy.?® (V28, 466-
67). They went to “White View and Snel grove gave McCrae noney
to get cocaine. (V28, 467). McCrae noticed the noney was wet
with bl ood. “Yeah, well, there’'s blood on the noney, but |
figured the blood was from his hand because his hand was
bl eeding, so | figured that’'s what it was from” (V28, 467). He
exchanged the nmoney for cocaine from “Kinmp” and gave it to
Snel grove. (V28, 468). He did not use any cocaine and drove
back to his house. MCrae went to sleep. (V28, 469).

The next day, Saturday, MCrae testified that he was going

fi shing. He didn’t have much nmoney and went to pawn sone old

SMcCrae identified Cornelius Murphy in court as the person he
gave the bl oody noney to. (V28, 475).
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“Play Station” ganes for cash. (V28, 469-70). MCrae was going
to take his mother and daughter fishing and needed noney for
bait. (Vv28, 470). He also had an old fishing pole he wanted to
pawn but the first pawn shop would not take it. Snelgrove was
with him and offered to take it in to the next pawn shop
McCrae agreed and Snel grove took the fishing pole in. MCrae
waited in the car for a while and wondered what was taking him
so long. (V28, 470). \Wen Snel grove returned, he was carrying
the fishing pole. (V28, 471-72).

McCrae testified that he did not hide any shirts up in the
attic and did not see any one else in the house doing that.
(v28, 477). MCrae identified an old knife recovered in this
case. He said it was kept on the sofa table in the hone. He
noticed the knife was mssing “probably Saturday or Sunday.”
(Vv28, 478). He said he stopped carrying the knife because the
clip was broken on it. MCrae did not give Snel grove perm ssion
to carry the knife. (V28, 479).

M sty Joiner testified that she was working at the Jiffy
Food Store in Bunnell on Friday evening, June 23, 2000 to the
follow ng norning on the 24th. (VvV29, 555-56). At 3:00 a.m on
the 24th, a man canme in wearing |atex gloves. People in the
community called him*“QOokie.” (V29, 557). He handed M sty noney

that was red, sticky, clotting, and beginning to dry. He told
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her it was paint. (V29, 557). She dropped the nmoney and told
hi m that she could not take it. (V29, 557). Joi ner recalled
that it wasn’'t a “lot of noney,” approximtely $50.00. (V29,
558) .

Fl agl er County Sheriff’s Deputy Warnell WIllianms testified
that he was sent to investigate the report of an individual in
Bunnell with bl oody noney after the victins’ nurder. (V29, 562-
63) . As a result of Msty Joiner’s report, he sought out
Cor nel ius Murphy. (V29, 564). He was informed that npst of the
noney had been spent, but was able to retrieve a $20.00 bill
fromM. Mirphy. (V29, 564). Deputy WIlliams noticed a reddi sh
di scoloration on the bill and submtted it to the evidence
departnment for submi ssion to the FDLE for testing. (V29, 565).

Deputy WIllianms also received information regarding the
pawni ng of a neckl ace which m ght have belonged to the victins.
He went to Value Pawn in Holly Hill and recovered a neckl ace and
pawn ticket. (V29, 565-66). He identified the silver necklace
he recovered fromthe pawn shop and testified he submtted it to
the Sheriff’s Departnent for processing. (V29, 567-68).

Suzanne Burns was enployed by Value Pawn in Holly Hill
Florida. (V29, 613-14). She was working on June 24, 2000, when
an individual identified as David Snel grove, pawned a “silver

brai ded herringbone” type necklace. (V29, 614-15). Snel grove
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wanted to sell the necklace rather than get a | oan against it,
stating “he just wanted to get the nost noney out of it.” (V29,
619). A pawn slip was prepared and a fingerprint of Snel grove
was placed on the pawn slip. (V29, 614). She identified
Snel grove as the individual who pawned the neckl ace and pl aced
his fingerprint on the pawn slip. (V29, 616).

Fl agl er County Sheriff’s Deputy Mark Carman, testified that
he was involved in the Fow er nmurder investigation. (V29, 568).
He searched the woods next to the Snelgrove home on June 26,
2000. He found a knife on the ground about 25 to 30 feet into
t he woods off of the street. (V29, 570). The knife was 72 to 75
feet fromthe Snelgrove residence, or a total of 79 feet from
the rear porch. (V29, 591, 611). The knife appeared to have
bl ood on it and was sent to the FDLE for analysis. (V29, 579).
Carman al so found two car antennas in the woods which, in his
experience, |ooked |ike makeshift pipes utilized to snoke crack
cocai ne. (V29, 581-82). They were |ocated sone twenty-five to
thirty feet fromwhhere the knife was found. (V29, 583).

Gary Mathews testified that he was not sure how nmany
felonies he had been convicted of, but did not dispute the

nunmber 14 or 15. (V30, 721-22). In md to |late 2000 he came into

Randy Fowler, the wvictinms’ son, identified the silver
herri ngbone neckl ace which was pawned by Snel grove, as the one
he gave to his nother, Vivian, on her birthday. (V29, 648-49).
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contact with Snelgrove in the Flagler County jail where they
shared a cell. (V30, 722, 726). VWhen Mathews first net
Snel grove, he was nervous and did not tell Mathews anything.
(v30, 722). Later, however, Snelgrove told him details of the
murders, that “it shouldn’'t have went that way, and then he told
me about getting high and drinking during, during this
particul ar day.” (V30, 722-23).

Snel grove told himhe went to a neighbor’s house to borrow
some noney, but they wouldn’t loan him any. (V30, 723).
Snel grove told Mathews that he discussed breaking into these
peopl e’ s house [the people that were killed] and that | ater that
eveni ng they “cased the house,” wal ked around it to see what was
open, “how they could get in.” (V30, 723). Snelgrove couldn’t
find any open wi ndows or doors, so he went to the furthest end
of the house, it was far fromthe bedroom “And he say that’'s -
- he told nme that’s how his fingers got cut up, because when he
br oke the wi ndow he just pulled it out with his fingers.” (V30,
724) . His cousin was supposed “to have been standing at the
back watching out just in case sonebody drove by or drove up.”
(V30, 724). WMathews testified:

And he told me the reason that he was going to these

particul ar peopl e house was because he had - - he was

wor ki ng, and sonetinme he would come over and borrow
nmoney fromthis gentlenen. And he said he usually go

in the bedroom and cl ose the door, and he would cone

back with a brand new 20-dollar bill or whatever he
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was borrow ng.

So this is why he was under the assumption that

they had noney there, and he was using drugs that

eveni ng and he want ed nore.
(V30, 724).

Snel grove told me he wal ked through the darkened house and
made his way to the master bedroom he opened the door and went
right to the dresser. He started going through the dresser and
he had a knife with himwhich he laid on the dresser. “And he
say he started going through the dresser and this man junped up,
and it startled him So | assune they got to fighting or
sonet hi ng and he say he was beating himand he started stabbing
him and during that time the |ady woke up and he started
beating her and he stabbed her a few tinmes.” (V30, 725).
Snel grove adm tted he stabbed the coupl e but his cousin renai ned
outside. (V30, 725). After stabbing the woman, he saw a ring on
her finger and wanted to take it off. But, to take the ring he
woul d have to take the finger, “so he didn't take the ring.”
(Vv30, 725).

Snel grove added that if he had only | ooked around when he
cane in the door he could have taken the purse, got the npney,
and |l eft. He cane in and | ooked to the right and, that if he'd
only Il ooked to the left, “he’d of never had the problemthat he
had as far as, you know, you know, hurting those people.” (V30,

726). Snelgrove said that the man junped up and startled him
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they began fighting, he reached back, got the knife, and
“comenced to stab the man.” (V30, 750-51). He did not say how
many tinmes he stabbed the man or the wonman. (V30, 751-52).

Snel grove told himthe knife he carried with him bel onged
to his cousin. (V30, 753). He wal ked over to the house with his
cousin who acted as the | ookout. (V30, 753-54).

Mat hews said that he has not been reading Flagler County
newspapers and that he’'s been in state prison since Novenber of
2001. (Vv30, 726). He is incarcerated in Chatahoochee, about
four hours from “here.” (V30, 727). He does not receive Palm
Coast newspapers up there. 1d. What he testified to in court
was i nformation provided by Snel grove. (V30, 727). Snelgrove
didn’t say how rmuch noney or exactly what property he took from
the victins. (V30, 728).

On cross-exam nation, Mathews adnmitted that when he first
came forward he hoped it would help him “If, if you nention as
far as getting a deal, that’'s what | was trying to get when |
first made ny statenent with the detective. | tried to see if
they could help nme.” (V30, 731). But, Mathews clainmed that “it
seenmed like - - in fact, he threw me to the dogs. | never got
a deal, period.” (V30, 731). But, when he nade the statenent “I
was hoping for, yeah, a benefit. Yes.” (V30, 732). The

detective told himthat he would talk to the State Attorney to

26



see if they could be “lenient” toward his sentencing and “ny
charge.” (V30, 732). However, they told him“they couldn’t nmade
me any deals. They couldn’t make nme any prom ses.” (V30, 732).
Using a deposition, defense counsel inpeached Mathews with a
statement he nmde allegedly from the detective, asserting if
“you got sonme information that’'s pertinent and that will help
the State’s case, |I’m sure, |’'m al nost positive that they wll
speak for you and try to help you.” (V30, 734).

Mat hews acknowl edged he wote a letter to his attorney,
lrwin Connelly, telling him that he had information about a
“certain case.” (V30, 736). WMathews denied he wote the letter
on the same day Snel grove cane to his cell. (V30, 737). Mathews
claimed not to recall the date he wote the letter. (V30, 738).
Mat hews said that Snel grove did not give hi mmuch i nformati on on
the first day, but that he got a little nore information on the
second, “so it had to be a couple days after he entered the cell
before | wote a letter.” (V30, 739-40). Mathews adnm tted that
he also wote a letter to the State Attorney’s O fice. (V30,
740) . In the letter, Mathews acknow edged telling the State
Attorney’'s Ofice that he m ght have information that could save
them “sone | egwork” and aid in Snelgrove's prosecution. (V30,
741) .

Mat hews acknowl edged that he was charged with burglary,
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petit theft, and assault. (V30, 745). He denied pleading to all
three charges, claimng that the assault charge was dropped
because “1 never assaulted anyone.” (V30, 745). Defense counsel
i mpeached himw th the court file, which indicated he did plead
to all three, including the assault. (V30, 746). Mathews said
he “copped” to burglary of a structure, but that he never went
to trial for petit theft or assault. (V30, 746). Mat hews was
al so questioned about statenents in a deposition where he
claimed not to “recall” statements Snel grove made to him (V30,
748-49) . Mat hews admtted he |ied about not recalling what
Snel grove told himand testified he did that because he felt he
“got nessed around by the detectives and the State.” (V30, 749).
He was | ooking for “sonme consideration” but that “[t]hey didn't
show me anything.” (V30, 749). But, when he was told a judge
woul d nake him answer the questions and that he had no ot her
“choice,” “I went on and told the truth.” (V30, 749). However,
Mat hews acknowl edged he |ied under oath during the deposition.
(Vv30, 750).

Forensi ¢ Pat hol ogi st Thonas Beaver exam ned the victins,
Vivian and G yn Fow er. (V30, 763-64). Dr. Beaver al so exam ned
phot ographs docunenting various injuries to Snelgrove. (V30,
764). Photographs 2, 3 and 4 docunent “ragged incised wounds”

to Snel grove’s hand and fingers. The wounds appeared to be cut,
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not torn, by “sone sort of edged instrunent.” (V30, 765). The
wound was of a type that could have been inflicted by a black
| ock bl ade buck knife, State’s Exhibit 62. 1d. The knife bl ade
does not | ock back and Dr. Beaver denonstrated how a hand m ght
slip down or the blade could even “close on your fingers and
cause that injury to occur.” (V30, 766). Dr. Beaver testified
t hat the wounds depicted on Snel grove’'s photographs: “I think
that, that these are actually wounds that are typical of the, of
the hand running onto the blade of a knife.” (V30, 766). He
expl ai ned that the kni fe was made for sl ashing, not stabbing and
that “there’s nothing to keep your hand from runni ng down onto
the knife.” (V30, 766). Wth blood or water on the handle the
hand woul d becone slippery “and would slip on the grip of the
knife.” (V30, 767). Snelgrove’s right hand and pal mreflected
t hose injuries. (V30, 768).

Snel grove had injuries to his knuckles, which are the type
of injury one receives when a person strikes out with his fist
and strikes sonmething hard. (V30, 767). At | east one of the
injuries was curved which is the type of inpression on a knuckl e
t hat you see “when soneone strikes a tooth.” (Vv30, 768). *“And
this is basically a very characteristic type of pattern, and
that pattern is one of striking a tooth.” (V30, 768). That

injury was refl ected on a phot ograph depi cting Snel grove’s ri ght
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hand. 1d.

Snel grove had a nunber of injuries, mainly cuts and scrapes
on the right side of his armand body. Dr. Beaver exam ned the
phot ograph of the wi ndow to the Fowl er home and t he broken gl ass
in the w ndow. He thought the injuries to the arm and |eg of
Snel grove could be attributed to crawling through the broken
wi ndow. (V30, 772). “1f they were in contact - - crawling
t hrough the wi ndow contacting the glass or, or edges of this
glass on the skin it mght — - and they drag the skin along it,
it mght make an incised wound I|ike that.” (V30, 772).
Snel grove also had |inear cuts and scrapes on his right foot.
(V30, 770-71).

Victim Vivian Fow er was 80 years-old, 4 feet, 11 inches
tall, and weighed 90 pounds. (V30, 773, 831). Dr. Beaver used
phot ographs to descri be the various injuries inflicted upon Ms.
Fow er. (V30, 794-95). A contusion and incised injury on Ms.

Fowm er’s left hand were typical defensive injuries. Dr. Beaver

testified:
Now, this incised wound is typical of those things
that we see in, in - - called defensive injuries. So
when a person is trying to ward off blows, they raise
their hands and the kife or whatever will cut their
hands, or they m ght strike out trying to deflect the
knife and they’' || receive a sharp force injury. And
this is the location, a good location for that to
occur.

(VvV30, 795-96). The incised wound on the end of the thunb is the

30



type of wound you get when warding off blows and the knife
strikes the thunmb. (V30, 796). Simlarly, an incised wound on
the back of Vivian’s left arm could be considered a defensive
wound, where the armis put inthe way in an attenpt to ward off
bl ows. (V30, 796). The wound was irregular, suggesting to Dr.
Beaver that the arm was in notion when the cut was nmade. (V30,
796). The wound was deep enough to cut through the nmuscle and
sever the radial artery and nerve and would bl eed profusely.
(Vv30, 797). One photograph showed Vivian's ring, with a |large
stone, turned “inside.” (V30, 797). One injury to the back of
the right hand | ooked like it was either from Vivian striking
out or “trying to ward off blows to get a wound there on the
finger.” (V30, 797-98). Contusions were found on the back of
her left hand and wist. (V30, 798).

A blunt force injury was inflicted on Vivian's right
shoul der. (V30, 798-99). He could not tell if she was thrown
back agai nst something or there was a stonping or a hitting.
(V30, 799). Vivian's chest and neck area reveal ed a stab wound
with a Vor Ushape, which reflects either the victi mwas novi ng
or knife noved relative to the body. The knife wounds showed
that “we’re looking for a single edged knife.” A wound to the
st ernum passed through the bone and into Vivian’s heart. (V30,

800-01). The wound created a defect or hole in the nuscle of
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the heart and she bled internally. (Vv30, 801). So, the
mechani sm of Vivian’'s death was the stab wound to the heart,
causi ng i nternal hemmorrhage or exsangui nation. (V30, 801). The
kni fe marked as Exhibit 61 had a bent tip, which was “consi st ent
with hitting bone.” (V30, 801). This knife was the nature and
character of a weapon that could cause the fatal wound to the
victims heart. (V30, 809).

Phot ographs of Vivian's face reflect a number of injuries.
Dr. Beaver testified:

It shows that she’'s got contusions on the forehead.

She’s got contusions and |acerations in the facial

area. She’s got what’'s called bilateral periorbital

ecchynoses. That’'s black eyes bi - - both sides of

her head. She’s got sone abrasions over the nose and

sone contusions there.

And on the side view you can see that there's - -

and I, and | hope you can appreciate it, but there’'s

sone deformty to the facial bones. Her maxilla is -

- that’s this bone, the cheekbone. That’s fractured

and fragnented to the point where there’'s deformty

and flattening of the face here.
(Vv30, 802-03). The left side of the face reveal ed additiona
blunt force injuries and he described them as “extensive
injuries.” However, when he | ooked at Vivian's brain, he did
not find contusions or henorrhages within the brain. (V30, 803).
While the injuries were severe, they were not |ife threatening.
(Vv30, 803-04). The injuries inflicted on Vivian were nultiple
blows to the face, both sides of the head, “blows to the face.”

(Vv30, 806). The mandi bl e was fractured, indicative of a heavy
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blow to the chin or cheek “because the nmandible is a heavy,
strong bone, and so it would require a heavy bone (sic) [blow].”
(V30, 806).

Vivian’s nose cartilage was fractured and her nose was
pushed over to the side. The bones |eading up to the bridge and
to the bone that actually forns the base of the nose were
fractured. “So there’s been heavy blows to this area as well.”
(Vv30, 807). Vivian's lower eye |lid was | acerated and the scalp
above the right ear was |acerated. (V30, 807).

The internal exam nation of the victims neck revealed a
fractured hyoid bone and fractured thyroid cartilage. This was
acconpani ed by “extensive henorrhage in the strap nuscles of the
neck.” (V30, 810). Dr. Beaver explained that this was evi dence
of manual strangul ation, testifying: “And if a person grabs the
neck and squeezes hard, they’'ll, they Il fracture that hyoid
bone and that thyroid cartilage, and that’s telltal e evidence of
manual strangul ation.” (VvV30, 810). The henorrhage in the strap
nmuscl es of the neck indicate that this was happeni ng when Vi vi an
still had bl ood pressure. (V30, 810).

The strangul ation could be tied to the other injuries as a
person could grab hold of the victims neck with one hand and
“strike with the other hand.” (V30, 811). |If you stabilize the

head, then striking the head wll cause npbre precise and
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powerful blows. |If the head is not stabilized, the “blows tend
to be glancing and they are not as powerful.” (V30, 811). The
victim probably had bl ood pressure when the blunt force traum
was inflicted because the victimshowed signs of bruising. The
type of blood seeping out that occurs with bruising is not
usual | y seen when the person has no bl ood pressure. (V30, 812).
Based upon his examnation, Dr. Beaver provided the
foll owi ng sequence or picture of the attack upon Ms. Fow er

| think that, that there was a grasping of the
t hroat, possible preceded by sone inpact to the hands,
per haps grabbing the hands or hitting the hands or
hands hitting sonmet hing, grabbing the throat and bl ows
struck to the head, repeated blows struck to the head.

Then at sonme point the knife is produced and the
knife is stabbed into the chest. And perhaps after
the knife is - - and it would have to be that the
kni fe was produced and she sees the knife or realizes
it and is trying to ward it off with her hands, so her
hands are in the way of the knife and the knife
produces those cuts on her hands.

Then she’ s stabbed in the chest and the death was
- [objection, discussion omtted]- So | think the stab
wound to the chest, once it punctures the heart then
bl ood pressure will fall to zero within a few seconds,
15 or 20 seconds perhaps, and then unconsci ousness
wi ||l ensue and, and death shortly thereafter.

(V30, 812-14).

Dr. Beaver then described the autopsy he conducted on dyn
Fow er. (Vv30, 814-15). M. Fow er was 84 and wei ghed 159 pounds
at the time of his death. (V30, 815). He started by identifying
infjuries to M. Fower’s hands, injuries which suggested a
struggle was invovled, “and he's either delivering blows or
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war di ng off blows, and he’'s getting abrasions to the backs of
hi s hands and his knuckles in doing so.” He suffered a stab
wound in “the left clavicular area.” The wound was V-shaped
whi ch suggested it was inflicted by a single edged knife. Id.
The wound did not penetrate the lung or mmjor neurovascul ar
structures and would not be fatal, “or at |east not i mediately
fatal .” (V30, 817).

The victims |lip was split open and there was evidence of
| aceration on M. Fower’s nose. (V30, 818). “He’s got
fractures, again, of the maxilla and mandi ble, fracture of the
nose, and he’'s got fracturing of the hyoid bone and thyroid
cartilage again, sane as the other woman.” (V30, 820). M .
Fowm er suffered trauma injuries to his head, contusions around
the eyes, the top of the head, “all of these injuries are from
mul tiple blunt force blows to the face and all the fracturing
here.” (V30, 821). Beneath the eyelid was a | aceration which
Dr. Beaver “pal pated” which meant Dr. Beaver could feel the
di spl aced fractures of the facial bones. (V30, 824). The
maxilla or upper jaw was “nmultiply fractured.” (V30, 825). The
blunt force trauma caused severe brain injuries, “cerebral
contusi ons, bruises of the brain.” (V30, 821-22).

The arm had a superficial incised wound that runs fromthe

left armto the abdonmen. (V30, 827). M. Fow er suffered maybe
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21 separate injuries and 18 for Vivian Fow er. (V30, 847-49).
Ms. Fower, fromthe tinme of the stab wound to the heart, would
| ose consciousness within “nmaybe 15 or 20 seconds.” (V30, 835).
He could not tell whether or not Ms. Fow er would have been
rendered unconscious by the blows to the face, but they didn't
cause any brain injuries. (V30, 836). It could be consciousness

was lost from 20 to 30 seconds between the blows to the face,

t he stab wounds and death. “It could, it could be a mnute. It
could be nmore. | just don’t know.” (V30, 838). M. Fow er was
rendered unconscious from the blows to his head, | can't say
down to a matter of a second or so where he - - when he went

unconsci ous.” (V30, 839). The stab wounds M. Fow er suffered
could have been inflicted as he was struggling with his
assailant. (V30, 839). M. Fower had trauma to his knuckles,
“indicating that he was perhaps fighting.” (V30, 839).

The cause of M. Fow er’s death was the blunt force traum
causing severe brain injuries. The stab wounds, although they
| ooked superficially to be very severe, “internally they really
didn’t do that nuch damage to his body.” (V30, 822). They
woul d, however, “be painful, yes.” (V30, 822).

Facts relating to the penalty phase will be di scussed inthe
argunment addressing those issues bel ow

SUMVARY OF THE ARGUNMENT
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| SSUE | - The trial court did not err in denying appellant’s
renewed notion to withdraw filed imediately prior to trial.
There was no conflict of interest or even potential conflict of
i nterest based on another assistant public defender’s brief
representation of State witness Mathews. The assistant public
def ender i mredi ately noved to withdraw when he | earned Mat hews
had information about the Snel grove case and the w tness was
represented by appointed counsel for his plea to charges
unrel ated to the appellant’s case.

| SSUE Il - The prosecutor did not present any false testinony.
Untinmely disclosure of a letter witten by Mathews did not
viol ate Brady where the information contained in the letter was
al ready known by defense counsel and the letter largely
duplicated a letter already in defense counsel’s possession.
Di scl osure of the letter would not have changed or altered
def ense counsel’s strategy or changed the outcone of this case.
ISSUE 11 - The prosecutor did not engage in inproper or
i nf |l anmat ory conduct before the jury.

ISSUE IV - The trial court did not abuse its discretion in
failing to grant a continuance or recess prior to penalty phase
arguments. Penalty phase argunments were given very early in the
afternoon [just after lunch] and the court noted that the trial

generally did not extend beyond normal business hours and was
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not unusually grueling for a capital case.

| SSUE V - Any error in the jury failing to render separate jury
recommendati ons for each murder was harm ess. The nurders were
committed at the same tinme, under identical circunstances, and,
t he sanme aggravators applied to each nurder.

|SSUE VI - Florida’'s capital sentencing nurder schenme and
penalty phase instructions are constitutional.

| SSUE VII - Appellant’s death sentence was proportional and
properly inmposed in this case.

| SSUE VIII - This Court has repeatedly affirmed adm ssion of
victiminpact evidence during the penalty phase.

I X - Ring v. Arizona did not render Florida’s death penalty

statute unconstitutional.
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ARGUMENT
| SSUE |
WHETHER THE TRI AL COURT ERRED | N DENYI NG DEFENSE
COUNSEL’ S MOTI ON TO W THDRAW BASED UPON AN ALLEGATI ON
OF A CONFLI CT OF | NTEREST? ( STATED BY APPELLEE)
Appel l ant clains that he was denied the right to conflict
free counsel in violation of the Sixth Anmendnment to the United

States Constitution. The State disagrees.

A. St andard O Revi ew

“The question of whet her a def endant’ s counsel | abored under
an actual conflict of interest that adversely affected counsel’s
performance is a m xed question of law and fact.” Hunter v.

State, 817 So. 2d 786, 792 (Fla. 2002)(citing Cuyler v.

Sullivan, 446 U.S. 335, 342 (1980) and Quince v. State, 732 So.

2d 1059, 1064 (Fla. 1999)). Consequently, it is subject to de

novo revi ew on appeal. B. The Public Defender’'s O fice Brief

Representation Of A State Wtness
On Unrelated Charges Did Not
Create An Actual Conflict O
| nt er est

Section 27.53 (3) vests discretion in the trial court to
deny withdrawal on a public defender’'s assertion of conflict
where “the court determ nes that the asserted conflict is not
prejudicial to the indigent client.” Fla. Stat. (1999). The
trial court in this case determ ned that the asserted conflict

did not conprom se the public defender’s |loyalty to Snel grove
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and in fact, obtained a waiver of any privilege from Mat hews
regarding his prior representation by the public defender’s
office. The court instructed Snelgrove's attorneys that they
had no duty of loyalty to Mathews at all. Based upon this
record, the trial court properly rejected the public defender’s
notion to w thdraw.

In Hunter v. State, 817 So. 2d 786, 791 (Fla. 2002), this

Court observed that the Sixth Amendnent enconpasses the right to
representation free from “actual conflict.” However, to
establish a violation of this right *“the defendant nust
‘establish that an actual conflict of interest adversely

affected his lawyer’s performance.”” (quoting Cuyler v.

Sullivan, 446 U.S. 335, 350 (1980)). This Court provided the
foll ow ng el aboration on what a defendant nust establish to show
a violation of his right to conflict free counsel:

A | awyer suffers from an actual conflict of interest
when he or she “actively represent[s] conflicting
interests.” Cuyler, 446 U.S. 350; see also Quince v.
State, 732 So. 2d 1059, 1065 (Fla. 1999). To
denonstrate an actual conflict, the defendant nust
identify specific evidence in the record that suggests
that his or her interests were conprom sed. See
Herring v. State, 730 So. 2d 1264, 1267 (Fla. 1998).
A possible, specul ative or nerely hypothetica

conflict is “insufficient to inpugn a crimnal
conviction.” Cuyler, 446 U.S. at 350. “TU ntil a

def endant shows that his counsel actively represented
conflicting interests, he has not established the
constitutional predicate for his claimof ineffective
assi stance.” |d. If a defendant successfully
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denonstrates the existence of an actual conflict, the
def endant nust also show that this conflict had an
adverse effect upon his | awer’s representation. See
Strickland, 466 U. S. at 692, Cuyler, 446 U S. at 350.

Hunt er at 791-92.
The facts devel oped below do not denpbnstrate an actua
conflict of interest which conpromsed the |oyalty of

Snel grove’s trial attorneys. See Martin v. State, 761 So. 2d

475, 476 (Fla. 4th DCA 2000)(affirmng trial court’s denial of
public defender’s motion to wthdraw based wupon public
defender’s office previous representation of state wtness,
noting that “[t]he public defender, as the nopvant, had the
burden of denonstrating the conflict of interest.”). Moreover,
to the extent there was even a hypothetical conflict or
appearance of a conflict of interest, this situation was
resol ved bel ow by the fact that the testifying witness, Mathews,
wai ved any privil ege.

The defense initially filed a witten notion to w thdraw
based upon an allegation of conflict with potential state
W t nesses. Al t hough the defense had been provided an early
witness list namng Gary Mathews, the witten notion did not
mention a possible conflict with Mathews. (R1, 70-77). |In fact,
during the hearing on defense counsel’s notion, Snelgrove's
counsel specifically asserted that their office had not
represented “Mathews” and that there was no problem with him
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(Vv18, 33). Defense counsel were not even aware their office had
briefly represented Mathews until after deposing him and then
goi ng back to check the file, to see who originally represented
hi m

Appellant’s witten notion below and his brief before this
Court reference other individuals and the “potential” for
conflict. However, the State did not call those wi tnesses, and,
appel l ant cannot argue that a conflict with a non-testifying
witness in any way compronmised his attorney’'s loyalty.
Consequently, the first witten nmotion asserting a conflict,
which did not reference Mathews, is simply irrelevant.! The
witten notion referencing Gary Mathews was not filed until My
1, 2002, and was titled “Notice of Potential Conflict of
Interest.” The notion sinply nmentioned that defense counsel had
di scovered the public defender’s office had represented M.
Mat hews. (R7, 1296-97).

Appellant clains that he could not interview or depose
witnesses from the jail who may have been incarcerated with
Snel grove because they were former or current public defender
clients. However, this is exactly the type of attenuated or
hypothetical conflict [a possible conflict wth “unnaned

i ndi vidual s”] which cannot form the basis for a conflict of
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interest claim nuch | ess establish reversible error.? See Ownen

v. Crosby, 854 So. 2d 182, 193-94 (Fla. 2003)(“A possible
specul ative or nmerely hypothetical conflict is ‘“insufficient to

i npugn a crimnal conviction.””); Spencer v. State, 842 So. 2d

52, 63 (Fla. 2003)(reversible error cannot be predicated on

“conjecture.”)(citing Sullivan v. State, 303 So. 2d 632, 635

(Fla. 1974)).

Curiously, appellant’s brief omts any of the facts
devel oped during the trial court’s inquiry into the allegation
of conflict. An exam nation of the facts devel oped bel ow shows
that the trial court made a full inquiry into the conflict
al |l egation before determ ning that no real conflict existed. A
review of those facts clearly supports the trial court’s
deci si on.

Def ense counsel discovered the public defender’s previous
representation of Mathews i nmedi ately before trial, and noved to

wi t hdraw on that basis. (V29, 676). See Hunter, 817 So. 2d at

786 (affirm ng trial court’s concl usi on t hat pri or
representation of state wtness could not have affected
counsel’s representati on of defendant where trial counsel was

not even aware of public defender’s prior representation of the

2Def ense counsel never offered a credible explanation why these
inmates could not be interviewed nuch | ess called as w tnesses
if they possessed favorable information.
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witness); Accord McCrae v. State, 510 So. 2d 874 (Fla. 1987).
This is the only allegation of conflict properly raised before
this Court. Although not having personally represented Mat hews,
M. Novas [trial defense counsel] asserted that it would be
difficult to cross-exam ne Mathews because he was previously
represented by the public defender’s office. (V29, 673). The
prosecut or noted, in response, that the public defender’s office
initially represented Mat hews but that they were soon repl aced.
The prosecutor argued:

.1 would suggest to the Court that M. Connelly
originally began representation of M. WMathews. He
withdrew from that representation. Separate counse
was appointed for him That counsel was the counsel
that handled the case, dealt wth the case and
finalized the case with M. Gary Mat hews.

The defense has shown absolutely no prejudice to
t he Defendant from anything in connection with that
case what soever. The original statement of Gary
Mat hews was given early on after his other attorney,
| think it was M. Sapienza, was appointed. So the
actual witten statement | think he started even
witing the State Attorney’'s Office was given after
that period of tine.

The Defense in this case has taken a deposition.
We’ ve went to River Junction Correctional Institute in

Chatt achoochee, took the deposition. There was no
Motion to Wthdraw. Apparently there was no feeling
of a conflict or idea of a conflict. We get on the

eve of trial and nowin the mddle of trial and raise
t hose i ssues.

(V29, 673-74) (enphasis added).
Def ense counsel asserted that Connelly, an assistant public

defender, filed his mption to withdraw from Mat hews’ case on
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June 29th. (V29, 676). Def ense counsel claimed they did not
know M. Connelly represented Mathews at the tinme of Mathews’
deposition because they only found out about the prior
representation after |ooking at the court file and found M.
Connelly’s Motion to Wthdraw. (V29, 679-80).

The prosecutor observed [M. Nelson] that “there was no
negotiation with him whatsoever from the State s standpoint.
There was certainly, absolutely, unequivocally no negotiation
with the Public Defender’s Ofice about anything in the case or
any st atenment whatsoever.” (V29, 677). The inquiry conducted by
the trial court revealed that M. Mthews indicated that he was
privy to sonething that was against Snelgrove' s interest and
wished to talk to the State. (V29, 678-79). At that point,
Connelly noved to withdraw and speci al counsel was appointed to
represent Mathews. (V29, 679). M. Mathews eventually pled
guilty pursuant to a plea agreenment and was sentenced as a
habi tual felony offender. (V29, 679).

The trial court stated that it did not see a problem here
or a conflict. (V29, 680). The trial court suggested that they
bring Mat hews out to see if he was asserting any privilege with
regard to his prior representation by the public defender’s
office. (V29, 683-84, 686-87). If Mathews was willing to

testify truthfully and answer any questions truthfully, waiving
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any claimof privilege, “then naybe we can have an abbrevi ated
in-canmera to see if any of this is in any way particular
privileged if it were not waived.” (V29, 687).

Mat hews testified that while he had an attorney, he on his
own decided to wite the State Attorney’'s O fice letting them
know he knew sonet hi ng about the murders.®® (V29, 696). He wote
the letter, State Exhibit 63, w thout consulting his attorney.
(V29, 697). Mathews did state that when he wote the letter he
figured the State could give him some assistance or “you know,
the Court not being so harsh on ny sentencing.” (V29, 697).
Mat hews stated that he wote a letter to Connelly explaining
t hat he had knowl edge about the Snel grove case and in response,
got a letter from Connelly stating that he could no |onger
represent him because of a conflict.* (V29, 698-99). Mat hews
claimed that at no time did he discuss the matter of his
potential cooperation with the State, or any facts of the
Snel grove offenses with M. Connelly. (V29, 698).

Mat hews stated that he did not wish to prevent the public

def ender’s office or M. Connelly fromdisclosing any materials

BThe State provided the defense a letter witten by Mathews to
the State Attorney’'s Ofice claimng he has information on the
doubl e murder. (V29, 684-85).

M. Novas orally represented to the court that M. Connelly
filed his Motion to Wthdraw on the basis of conflict on June
29th. (V29, 676).
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or information that he had in his relationship with them (V29,
700). There was nothing about his relationship with them that
he wi shed to protect. (V29, 700). The Court advised Mathews
that if he said sonmething to them that could lead to being
crimnally prosecuted or disclosed sonmething, that could be a
problem for him (V29, 700-701). Mathews clainmed that nothing
he told his defense attorney could hurt him (V29, 701).
Mat hews said he held his prior attorneys to no secrecy or
confidentiality. (V29, 701). Mathews said that he was very much
aware that there were no prom ses or offers to himat this tine.
(Vv29, 701).

VWhen defense counsel Henderson claimed that he had no
guestions for Mathews and sinply asserted that Snel grove had t he
right to conflict free counsel, the court asked counsel what
conflict he was referring to. The court stated:

Well, let's see. M. Mathews is asserting no
rights, privileges, imunities or whatever. He wants

to answer the questions that people pose to him and

tell his side of the story, and he doesn’'t obligate

the Public Defender or represent in any way he won’t

answer or cooperate with your questions just |ike M.

Nel son’ s.

And so what’'s, what’s the problem then, as far as

why are you - - do you feel restrained in any way from

doi ng whatever it is that you need to do for the

benefit of M. Snel grove?

(v29, 705-06). The trial court told defense counsel Henderson

that if he felt restrained in any way, “feel so unrestrained”
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because the witness was waiving his claim of privilege. (V29,
706) .

The trial <court held an in-camera proceeding, where
Henderson stated that he had seen the letter sent to Ilrwin
Connelly. He also talked to Connelly and | earned that Mathews
was not facing sinply a burglary but that Connelly was concerned
that the State mght “jerk the charges up” to a first degree
fel ony puni shable by life. (V29, 709). *“So our concern in using
that information to inpeach him if he gets up there to say,
well, | was only facing a burglary charge. That’s not true he
was facing life felonies.” (V29, 711).

In response to the in-canera proceedi ng, the court brought
Mat hews back in and the court advised himthat defense counsel
Connelly could be brought back in to testify “perhaps nmay
testify contrary to your testinony.” (V29, 716). Mat hews
reiterated that he clainmed no privilege and had “no problent
with Connelly testifying, evenif it was about something he said
to himin confidence while he was his attorney. (V29, 717).
Mat hews told the court that he had nothing to hide, “so whatever

t hey have to say they can say it. | have no problemwith it.”?

That defense counsel sought out Connelly to discuss the facts
of the Mathews case m ght suggest that defense counsel was
seeking information fromwhich he could then assert a conflict.
More |ikely perhaps, is that defense counsel was sinply seeking
out facts which m ght help himto cross-exanm ne Mat hews, a cl ear
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(Vv29, 717-18).

The State disagrees with appellant’s assertion that since
def ense counsel filed a nmotion to withdraw in the trial court
all that he is required to show is “a potential conflict of
interests” and that no prejudice analysis is appropriate.
(Appellant’s Brief at 39). This ignores the recent

pronouncenent from the Suprene Court in Mckens v. Taylor, 535

U S 162 (2002), which stated, “we think *an actual conflict of
interest’ meant precisely a conflict that affected counsel’s
performance—as opposed to a theoretical division of |oyalties.
It was shorthand for the statenent in Sullivan that ‘a defendant
who shows that a conflict of interest actually affected the
adequacy of his representati on need not denonstrate prejudice in

order to obtain relief.’ (enphasis in original)(quoting and

interpreting Wod v. GCeorgia, 450 U.S. 261, 101 S.Ct. 1097

(1981)). The court explained “[a]n ‘actual conflict,” for Sixth
Amendnment purposes, is a conflict of interest that adversely
af fects counsel’s performance.” M ckens, 535 U.S. at 172, n.5.

Appel | ant apparently asks this Court to apply a per se

reversal rule when a defendant raises a “potential” for

i ndicati on that counsel was not conflicted or divided in his
loyalty to Snelgrove. I ndeed, counsel’s loyalty clearly
remai ned with Snel grove, as opposed to Mat hews, who was only
briefly represented by another public defender in the office.
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conflict, a position not supported by this Court or the Suprene

Court . 16 See M ckens, 535 U S at 172-73 (rejecting an

“automatic reversal” rule even where the trial court is made
aware of a potential conflict but fails to make the Sullivan
mandated inquiry). Moreover, appellant ignores the role of the
trial court, which fully inquired into the asserted conflict of
interest and determ ned that no such conflict truly existed in
this case. See Fla. Stat. 27.33 (3). Where such an inquiry is
made by the trial court and the court finds no conflict, the
case should stand in the sane position on appeal as in a case
where there is no objection at trial.?l’

Mat hews testified during his proffer, without contradiction,
that he never discussed the information he |earned from

Snel grove with M. Connelly. See Smith v. White, 815 F.2d 1401

¥In Mckens the Court questioned whether Cuyler, which it
recogni zed had been applied by various courts to successive
representation cases, should even apply in that circunstance.
“In resolving this case on the grounds on which it was presented
to us, we do not rule upon the need for the Sullivan prophyl axis
in cases of successive representation.” Mckens, 535 U S at
176. It is clear that in this case the defense attorneys did
not even | earn about the potential for conflict until after the
publ i c defender had wi t hdrawn from Mat hews case. Consequently,
this case shoul d be consi dered one of successive representati on,
rat her than concurrent.

This case presents a much different situation fromHolloway v.
Arkansas, 435 U.S. 475 (1978), where defense counsel assigned to
represent three co-defendants, noved to withdraw on t he basis of
conflict and the trial court denied the notion w thout inquiry
into the allegation of conflict.
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(11th Cir. 1987), cert. denied, 484 U S. 863 (1987)(“Smith has
failed to show ‘inconsistent interests’ in this case where he
has failed to adduce proof of substantial relationship or
relevant confidential information or any other proof of
i nconsistent interests.”). Moreover, to the extent that there
was even a possibility of a conflict in this case, it was waived
when the wi tness supposedly providing the basis for defense
counsel’s conflicting loyalty, waived it.

In Bouie v. State, 559 So. 2d 1113 (Fla. 1990), this Court

addressed a simlar situation where a nenber of the public
def ender’s office nmoved to withdraw based on the office’s prior
representation of a State witness. This Court stated that in
order for a defendant to show a violation of the right to
conflict-free counsel, “a defendant nust establish that an
actual conflict of interest adversely affected his |awer's

performance.” 1d. at 1115 (quoting Cuyler v. Sullivan, 446 U. S.

335, 350 (1980)). This Court found that the defendant failed to
meet this burden because the public defender’s representation of
the State wi tness concluded prior to the witness’ testinony.
Id. Additionally, Bouie s counsel conducted an extensive Cross-
exam nation of the State witness at trial, and zeal ously guarded
Bouie's interests at the expense of the witness/prior client.

ld. See also MIIls v. Singletary, 161 F.3d 1273, 1287-88 (11lth
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Cir. 1998) (public defender’s prior representation of testifying
co-defendant [Ashley] did not violate the Sixth Anmendnment where
the “public defender’s alleged loyalties did not force himto
forego cross-exam nation of
Ashl ey; instead, G eene [defense counsel] cross-exani ned Ashl ey
extensively and attenpted to elicit the statenents that caused
Ashl ey to invoke the attorney client privilege.”).

Simlar to Bouie, the public defender’s representation of
Mat hews had concl uded prior to appellant’s trial. |Indeed, the
public defender assigned to Mathews' case represented him for
only two nonths and inmmediately noved to wthdraw when he
| earned that Mathews had information relating to Snelgrove’'s
case. M. Connelly was not privy to any confidentia
communi cations regarding the Snelgrove case from Mathews;
i ndeed, they never discussed it.'® (V29, 699). Furthernore, as
in Bouie, appellant’s counsel conducted an extensive cCross-
exam nation of this witness at trial. Clearly, trial counsel
did not have an actual conflict of interest that adversely

affected his performance at appellant’s trial.*® Since Mathews

BWhen Mathews wrote Connelly a letter telling him he knew
sonet hi ng about the Snel grove case, Connelly imedi ately noved
to withdraw, wi thout talking to Mathews. (V29, 699).

¥ln Smth v. Wite, 815 F.2d 1401, 1404 (11th Cir. 1987), the
Court noted that the Eleventh Circuit wutilized a test to
di stinguish between actual and hypothetical conflict of
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unequi vocal ly waived any privilege, this case presents an even
stronger case for the State than Boui e where no such waiver had
been obt ai ned.

The public defenders assigned to appellant’s case never had
an attorney client relationship with Mathews, never talked to
hi m about the facts of his case, and, the public defender
assigned to Mathews case, Connelly, imrediately w thdrew upon
| earning that Mathews had information relating to Snel grove’'s

case.?" See Barnhamv. United States, 724 F.2d 1529, 1532 (11lth

Cir.), cert. denied, 467 U.S. 1230 (1984)(affirmng | ower

court’s determ nation that no conflict existed, noting that the
| awyer testified his prior representation of his former client
did not have “the renptest connection” with defendant’s trial).

It cannot be said that at the tinme of trial the public

i nterest:

W will not find an actual conflict [of interest]

unl ess appellants can point to specific instances in
the record to suggest an actual conflict or inpairment

of their interests... Appellants nust nmake a factual

show ng of inconsistent interests and nust denonstrate
that the attorney made a choice between possible
alternative courses of action, such as eliciting (or
failing to elicit) evidence helpful to one client but

harnful to the other. If he did not make such a
choice, the conflict remained hypotheti cal.

20As the prosecutor later noted, it was a period of only four
days from the time Snelgrove was arrested, June 25th, unti
Connelly noved to withdraw fromthe representati on of Mat hews on
June 29th. (V36, 49).
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def ender’s office in any way actively represented Mat hews or his

interests. See Porter v. Singletary, 14 F.3d 554, 560 (11th

Cir. 1994) (“Anything less than an actual conflict ‘is

insufficient to inmpugn a crimnal conviction.””). Accord Quince

v. State, 732 So. 2d 1059, 1065 (Fla. 1999).

An exam nation of the record confirns the fact that neither
M. Henderson or M. Novas felt any loyalty to Mathews.?!
Def ense counsel’s cross-exam nation of Mathews was very
aggressive, even rancorous, with Mathews comenting that he felt
def ense counsel had been “harassing” him (V30, 750). See

Cooper v. State, 856 So. 2d 969, 975 (Fla. 2003)(defense

counsel’s representation of Kkey state w tness, Skalnik, at
previ ous sentencing hearing did not prejudice the defendant
where the record reflects defense counsel “aggressively cross-
exam ned Skal nik, eliciting testinony which severely damaged t he
witness's credibility.”). Def ense counsel cross-exam ned
Mat hews on his crimnal convictions, his pending charges and
potential sentence, his letters to his defense counsel and to
the State, his prior inconsistent statenment during a deposition,
the facts of the confession, and, showed that Mthews attenpted

to gain a benefit by offering to provide evidence against

M. Mathews was hardly the npbst inportant State wi tness. The
bl ood |l eft behind by the appellant and DNA evi dence proved the
State’s case.
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Snel grove. (V30, 730-759). 1In closing argunent, defense counsel
spent a lengthy period of time attacking the credibility of
Mat hews, attacking his notive for testifying, his crimnal
record, and concluding that “he deserves no credibility
what soever.” (V31, 957-960). The record supports the trial
court’s conclusion that appellant’s defense attorneys had no

conflict of interest in this case.

1.

WHETHER THE ALLEGEDLY UNTI MELY DI SCLOSURE OF A LETTER

WRI TTEN BY A STATE WTNESS TO THE STATE ATTORNEY

REQUI RES REVERSAL OF APPELLANT’ S CONVI CTlI ONS? ( STATED

BY APPELLEE)

Appel | ant next clains that he was surprised when the State
revealed a letter Mathews had witten to the State Attorney at
the end of June, advising the State that he possessed

i nformati on which m ght prove useful. He first contends that

the trial court should have conducted a Ri chardson?? inquiry into

the alleged discovery violation. Al ternatively, appell ant
argues the issue should be analyzed under Brady, ?® as evidence
favorable to the defense, but which was not turned over by the

prosecutor. Finally, based upon this |etter, appellant contends

22Ri chardson v. State, 246 So. 2d 771 (Fla. 1971).

2Brady v. Maryland, 373 U.S. 83 (1963).
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the State presented false testinony. The record establishes
that appellant is not entitled to any relief based upon the
al | eged di scovery violation under either theory.

A. Appel |l ant Has Not Established A Brady Violation

First, the State submts that this issue should be anal yzed

under Brady, not Richardson. The alleged discovery violation

did not materialize until after appellant had been convicted by
the jury and did not relate to evidence actually introduced
agai nst appellant for which procedural prejudice could be

measured in a Richardson inquiry. See State v. Schopp, 653 So.

2d 1016, 1019 (Fla. 1995)(noting that Richardson inquiry

assesses “whet her defense was prejudiced by the violation and
consider[s] ... sanctions that m ght have averted any

prejudice.”). In the State’s view, a Richardson inquiry is

triggered when a party seeks to use a witness or present
evidence at trial which the opposing party has not had notice of
and a fair opportunity to investigate or prepare for its

adm ssion.?* See generally Richardson v. State, 246 So. 2d 771

(Fla. 1971) (when the State seeks to call a witness in violation

24Fl orida Rule of Crimnal Procedure 3.220 (n) provides that if
a party has not conplied with various discovery rules the court
can consider a nunber of potential remedies or sanctions,
including an order to produce, grant a continuance, grant a
mstrial, or prohibit the party from calling a wtness or
i ntroduci ng evi dence not discl osed.
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of discovery rules, the trial court nust inquire into the
circunstances of the alleged violation before exercising “its

discretion” to fashion a remedy); WIlcox v. State, 367 So. 2d

1020, 1023 (Fla. 1979)("“The purpose of a Richardson inquiry is

to ferret out procedural rather than substantive prejudice.”).
A Brady analysis is nore appropri ate where, as in this case, the
defense alleges the State withheld or failed to turn over
evidence which is arguably favorable to the defendant. It is
al so nore appropriate because the document which forns the
basis for the alleged discovery violation was uncovered after

the jury’ s verdict. See generally Lugo v. State, 845 So. 2d 74,

105-106 (Fla. 2003)(noting that a post-trial R chardson inquiry

was held on the allegation state failed to disclose that one of
its testifying wtnesses was the target of a federal
investigation for nedicare fraud, but analyzing the issue on

direct appeal under Brady). C.f. Rose v. State, 787 So. 2d 786

(Fla. 2001)(noting that the claimof witheld or |ate disclosure

of photographs appeared to “constitute a Richardson claim as

well as a Brady issue” but finding no reversible error under
ei ther analysis.).

The State notes that while defense counsel initially
asserted a discovery violation, he failed to request any renedy

at that tinme. (V36, 51). The defense counsel failed to argue to
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the court that he thought the late disclosure of the letter
required the drastic remedy of a new trial, or, at the very

least, an inquiry into the mtter pursuant to Richardson.

However, the State acknow edges that the defense | ater requested
a new trial based upon the letter from Mat hews. Nonet hel ess,
this should not relieve defense counsel fromalerting the trial
court during a hearing that he believed the matter was serious
enough to warrant a mstrial or at |east additional inquiry by
the court. Consequently, the State questions whether or not the
issue is even preserved for appeal before this Court. | f
i ndeed, the trial court was of the opinion that it was a matter
for another day, it was defense counsel’s obligation to ask for

a ruling fromthe trial court on this matter. See Rose V.

State, 787 So. 2d at 796 (“As a general rule, the failure of a
party to get a tinely ruling by a trial court constitutes a
wai ver of the matter for appellate purposes.”) (citing

Ri chardson v. State, 437 So. 2d 1091, 1094 (Fla. 1983)).

Nonet hel ess, even if the issue is properly before this Court,
the record establishes that any error bel ow was harnl ess.

“To establish a Brady viol ation, a defendant nmust show [t he
following]: 1) evidence favorable to the accused, because it is
ei ther excul patory or inpeaching; 2) that the evidence was

suppressed by the State, either willfully or inadvertently; and
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3) that prejudice ensued.” Guzman v. State, So. 2d , 29

Fla. L. Weekly S99, S101 (Fla. March 4, 2004)(citing Jennings v.

State, 782 So. 2d 853, 856 (Fla. 2001)). “The test for
prejudice or mteriality wunder Brady is whether, had the
evi dence been disclosed, there is a reasonable probability of a
different result, expressed as a probability sufficient to
underm ne confidence in the outcome of the proceedings.” | d.

(citing Cardona v. State, 826 So. 2d 968, 973 (Fla. 2002). The

determ nation that suppressed evidence was not nmaterial under
Brady is subject to de novo review on appeal

The letter from Mat hews was certainly not excul patory. It
sinply said that Mathews possessed information that m ght be
useful to the State. The information contained in the letter
was al ready known to defense counsel and essentially duplicated
a letter witten by Mathews in July of 2000.2% (SR1, 82).
Mor eover, the appellant has failed to show that the letter
constitutes inpeachment material. It did not reference an
agreenent or any ot her substantive information, it sinply stated
t hat he possessed information and wanted to talk. The letter

does not contradict anything that Mathews testified to on direct

°The | etter provides no support for appellant on the conflict
i ssue. The letter was not received by the State until June
30th, after M. Connelly filed his notion to w thdraw on the
basis of conflict. (V30, 48-50).
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exam nati on. See Vining v. State, 827 So. 2d 201, 208 (Fla
2002) (affirmng trial court’s conclusion that Vining failed to
establish prejudice fromw thheld itens “because Vining did not
show any inconsistencies between the times and the ¢trial
testimony nor did he show how the items could have been used to
i mpeach the wi tnesses.”).

First, there was no information contained in the letter
witten by Mathews on June 28, 2000 that the defense was not

al ready aware of through other nmeans. See State v. Mihanmad,

866 So. 2d 1195, 1202-1203 (Fla. 2003)(noting that defendant
fail ed to show prejudi ce based upon witten statenments of prison
personnel where “there has been no denonstration that the
all egedly withheld docunments contained any information not
al ready disclosed to Muhanmad by other nmeans.”). The letter
sinply stated that Mathews |earned sone information about the
murders from Snel grove, that he had witten a letter to his
def ense attorney telling him of this fact, and, that he was
willing to talk to the prosecutor. (SR1, 87). During Mathews’
proffer on the conflict issue, defense counsel Henderson stated
that he was aware of the letter Mathews wote to M. Connelly
and that he had reviewed it fromthe [ Mat hews] court file. (V29,
709; V29, 699). The remaining part of the June 28th letter

sinmply duplicated the July letter witten by Mathews to the
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State Attorney, which had been disclosed to the defense. (SR1,

82). See Arnstrong v. State, 862 So. 2d 705, 715 (Fla.

2003) (finding no reasonable probability of a different result
where “Arnstrong was in fact in possession of the sane
i nformati on he would have had if he had received the actual
transcripts of Noriega s investigative statenents.”). Duri ng
trial, Mathews admtted on cross-exam nation that he sought to
cooperate with the State in the hope that it mght help his own
case. (V30, 732).

On appeal, appellant attenpts to persuade this Court that
the untinmely disclosure of the letter prejudiced the defense in
that this letter was the first indication that Mathews clai med
he had informati on on the Snel grove case and that it would have
contradi cted Mathews’ assertion that Snelgrove did not
i medi ately open up to him and disclose pertinent facts. This
argument presupposes that the June 28th letter to M. Nel son was
the first indication that Mathews clained to have know edge
about the facts of Snelgrove s case. However, the letter
Mat hews sent to his public defender, Connelly, was the first
i ndi cati on that Mat hews possessed any information regarding the
Snel grove case. Defense counsel admitted that he had vi ewed t he
letter written by Mathews to his initial public defender and

therefore was aware of the first indication that Mathews knew
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anyt hi ng about Snelgrove' s crinmes. (V29, 709). The allegedly
undi sclosed letter witten a day or two |ater adds nothing to
t he anal ysis. Consequently, appellant’s assertion that the June
28th letter addressed to M. Nelson was the neans by which
def ense counsel could have contradi cted Mathews assertion that
Snel grove did not inmedi ately open up to him (Appellant’s Brief
at 43), is sinmply not accurate. Def ense counsel was already
aware of the date Mathews first clainmed he had information
regardi ng the Snel grove case [the |letter to Connelly], and, in
fact, cross-exam ned Mathews on that very issue. (V30, 736).

On cross-exam nation, defense counsel clained the letter
Mat hews wote to Connelly was dated the 26th of June, and
asserted in a question that it was the same day Snel grove cane
to his cell.? (V30, 736-37). This cross-exan nation was
desi gned to contradi ct Mat hews’ assertion that Snel grove did not
i mmedi ately open up to him and disclose pertinent information
about the nurders.?” (V30, 737). Consequently, the later letter
to M. Nelson, dated June 28th, a day or two |ater, would add
little or nothing to defense counsel’s cross-exam nation of M.

Snel grove.

26The record establishes that Snel grove was arrested on June 25,
2000. (R1, 15).

2 nterestingly enough, the letter to M. Nelson of June 30th
i ndi cated that Mathews wrote the |letter on June 27th. (SR1, 87).
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Under the facts of this case, it cannot be said the
cunul ative information contained in the letter would have any
favorabl e inpact upon appellant’s case, nuch |ess, such an
impact that it would underm ne confidence in the outcome of
appellant’s trial. Gven the fact that all the information in
the June 28th letter was already known to the defense and was
cunul ative to the July letter in possession of the defense, any
infinitesimally small benefit of possessing the | etter woul d not
have led to a different result at trial. However, even assum ng
arguendo the letter would have underm ned Mathews’ credibility
in any way, appellant’s conviction would not be subject to

reversal . The evidence against Snelgrove was quite sinmply

overwhel m ng even w thout Mathews testinony. See Strickler v.
Greene, 527 U.S. 263, 144 L.Ed.2d 286, 308 (1999)(“District

Court was surely correct that there is a reasonable possibility

that either a total, or just a substantial, discount of
Stoltzfus’ testinmony m ght have produced a different
result...however, petitioner’s burden is to establish a

reasonabl e probability of adifferent result). (enphasis added).

Accord, U.S. v. Agurs, 427 U.S. 97, 109 (1976).

The uncontradicted circunstantial evidence established
Snel grove’s guilt, not the testinmony of Mathews. Snel grove’s

bl ood was found at nunerous points in the victins’ house,
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i ncluding the point of entry, and, even on one of the victins.
The blood trail establishes that Snel grove nurdered the victins
and runmaged through the house | ooking for noney and val uabl es.
Hi s bl oody pal mprint, along with another fingerprint, was found
in the victims’ master bedroom where the bodies were | ocated.
The police dog followed a scent trial fromthe victinms’ house
and alerted on Snelgrove shortly after the nurders. Snel grove
pawned a neckl ace belonging to one of the victins the day after
the nmurders. \When coupled with photographs depicting physical
infjuries to Snelgrove’'s hands consistent with the beating
inflicted on the victinms and, cuts consistent with having
injured hinmself opening and crawling through the victins’
wi ndow, it becomes cl ear that the evidence agai nst appell ant was
truly overwhel m ng. His convictions were not reliant wupon
Mat hews, who, appellant m stakenly characterizes as the State’s
“key witness.”? Based upon this record, it cannot be said that
this allegedly undisclosed letter could put the whole case in

such a different light as to underm ne confidence in the

verdict. See State v. Lewis, 838 So. 2d 1102 (Fla. 2002)(even

assumng the State failed to disclose potential inpeachnment

28Cur i ousl vy, def ense counsel used Mat hews’ testimony to
Snel grove’'s advantage during the penalty phase in closing
argument . He noted Mathews testified appellant told him it
wasn’t supposed to happen that way, and that he couldn’t cut Ms.
Fow er’s finger off. (V35, 675).
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evidence, given the limted value of this evidence, and, the
fact testifying witness had already been sentenced, and any
notivation for skewing his testinony would have been |inmted,
there was no reasonabl e probability of a different result).

Alternatively, if this Court were to apply Richardson to the

facts of this case, the result would be the sane. Under State
v. Schopp, 653 So. 2d 1016 (Fla. 1995), this Court recognized

that failure to hold a Richardson inquiry is subject to a

harm ess error analysis. The focus on the inquiry is on
procedural prejudice suffered fromthe discovery violation, that
is, if there “is a reasonable possibility that the defendant’s
trial preparation or strategy “would have been materially
different had the violation not occurred.” Schopp, 653 So. 2d
at 1020. Such an analysis “takes into account the fact that
errors that reasonably could affect trial preparation or
strategy are ‘prejudicial,’” and therefore harnful for appellate
pur poses, only when a change in trial tactics reasonably coul d
have benefitted the defendant by resulting in a favorable

verdict.” ld. at 1021. The failure to hold a Richardson

inquiry in this case was harml ess beyond a reasonabl e doubt.
Since no inquiry was nmade by the trial court, the record is
necessarily limted. However, it is clear that any discovery

viol ation was inadvertent. The prosecutor noted he found the
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letter by | ooking at a separate state attorney file and offered
the letter, after its discovery, in open court.? Mor e
inportantly, the defense failed to show or even articul ate how
its preparation for this case or its trial tactics would have
differed had the letter been disclosed. As noted above, the
information contained in the Jletter was cunulative to
information al ready known to the defense. The failure to hold

a Richardson inquiry was clearly harm ess error. See Schopp

653 So. 2d at 1021-22.

B. The State Did Not Present False Or M sl eadi ng Testi nony

Appel | ant mai ntai ns that the State knowi ngly presented fal se
testi nony based upon the June 28th letter, asserting that “the
wi tness was fabricating his story before the court and the jury
as to the circunstances and timng of the defendant’s
‘confiding’ in him about the details of the crim.”2
(Appellant’s Brief at 49). Curiously, appellant’'s brief fails

to reference a particular statenment made by Mathews which is

The assistant state attorney told the court he pulled the
letter for “our separate file when | got this [post-trial
motion] to, to look at this matter.” (V36, 48). It is apparent
the prosecutor was talking about the separate file on Gary
Mat hews.

3%Def ense counsel did not assert that the State presented false
testi mony when he | earned of the alleged discovery violation.
He |ater made the assertion in a notion for new trial, but,
again, failed to state wth any specificity what false
statenments had been presented by the State. (R9, 1559).
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fal se. A review of the record reveals that no such false
statement was made.

Mat hews testified that when Snelgrove was first admtted
into the jail, “they put himin the same cell with me.” (V30,
726). Mathews testified on direct exam nation that Snel grove did
not i mredi ately open up to him saying he “was just nervous” and
didn’t tell him anything. (V30, 722). When specifically asked
if he wote a letter to his defense attorney the same day
Snel grove cane to his cell, Mathews responded: “No, | don’t
recall that. No, sir.” (V30, 739). When asked if he wote the
|l etter the next day, Mathews testified: “Approximtely a couple
of days away |, | remenber witing a letter because he didn’'t
give me that nuch information that first day. And then the
second day he was feeding ne a little information at a tine
about, you know, because he, he didn’t want to, he didn’'t want
to tell very much about what was going on. So it had to be a
coupl e days after he entered ny cell before | wote a letter”
(V30, 739-40).

The undi scl osed June 28th letter references aletter Mathews
wote to his defense attorney on June 27th. The defense had
that letter [the June 27th letter] and cross-exanm ned Mat hews on
it. Defense counsel asserted it was witten on June 26th, but

did not et Mathews see the letter. Although defense counse
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asserted that Snel grove was arrested or put in Mathews’ cell on
June 26th, the prosecutor |later noted that Snel grove had been
arrested on June 25th. (V36, 48). The record indicates that
Snel grove was in fact arrested on June 25th as the prosecutor
represented. (R1, 15). The late disclosed letter dated June
28t h, does not establish Mathews presented any fal se testinony.
The first letter to M. Connelly by Mathews was witten on June
27th, and this letter was in possession of defense counsel.3!
The second letter, the one dated June 28th, does not suggest,
much | ess establish Mathews presented false testinony. Thi s
letter was witten two or three days after Snel grove had been
arrested and therefore was entirely consistent with Mathews’
testimony that Snel grove did not immediately open up to himand
t hat he nust have witten the letter to his attorney a coupl e of
days after Snelgrove entered the jail.

This Court stated that to establish a violation of Gglio

v. United States, 450 U S. 150 (1972), the defense nust

establish the following: “1) that the testinony was false; 2)

310n cross-examn nation, defense counsel clained the letter to
Connelly was written on June 26th. The State Attorney asked the
defense to proffer the letter and allow the witness to refresh

his recollection. (V30, 738). Defense counsel sidestepped the
issue without letting Mathews review the letter. [d. Nor did
def ense counsel proffer the letter for the record. |t appears

t hat defense counsel m ght have ms-stated the date on the
Connelly letter in an effort to bolster his cross-exam nati on of
Mat hews.
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that the prosecutor knew the testinmony was false; and 3) that

the statement was material.” Ventura v. State, 794 So. 2d 553,

562 (Fla. 2001). (string cites onmtted). “Further, we have
repeatedly enphasized that [t]he thrust of Gglio and its
progeny has been to ensure that the jury know the facts that
m ght notivate a witness in giving testinony, and the prosecutor
not fraudulently conceal such facts from the jury.” (string
cites omtted). “[T]he false evidence is material ‘if there is

any reasonable |ikelihood that the false testinony could have

affected the judgnment of the jury.’”” Guzman v. State, 29 Fla.
L. Weekly at S101.

Since appellant failed to establish the first requirenent,
presentation of false testinmony, this issue may be sunmarily

rejected. See Tonpkins v. Moore, 193 F. 3d 1327, 1340 (11th Cir.

1999) (“Tonpkins has failed to neet the threshold requirenment
that he show fal se testi nony was used.”). Mor eover, the State
guestions whether or not a wtness's recollection of a
particul ar date can be the subject of a Gglio violation. This
is certainly not the type of untruthful testinony regarding a
deal with the State which mght notivate a witness to testify
falsely, which is the scenario Gglio and its progeny are

desi gned to address. See Routley v. State, 590 So. 2d 397, 400

(Fla. 1991). Moreover, even assum ng, arguendo, that appell ant
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established false testinmony was used, he has not net the

materiality requirement. See Ventura, 794 So. 2d at 564

(al though state presented fal se testinony as to the existence of
an agreenent with a state witness, the error was harml ess where
the witness was significantly inmpeached and his testinony was
corroborated by other evidence).

The wundisclosed letter is sinply inconsequential. The
letter does not contradict any of the State's conpelling
evi dence agai nst the appellant. Nor does the |letter provide any
support for a theory of the defense. Consequently, the defense
has failed to establish a violation of Gglio and its progeny.

M.

WHETHER THE PROSECUTOR MADE | MPROPER OR | NFLAMVATORY

COMVENTS VHI CH RENDERED APPELLANT’ S TRI AL

FUNDAMENTALLY UNFAI R?

Appel | ant conplains that various prosecutorial conments
rendered his trial unfair or unreliable. Appellant utilizes a
shot gun approach, taking portions of the prosecutor’s statenents
during trial and during guilt and penalty phase closing
argument, to contend that he was denied a fundamentally fair
trial. However, the majority of the coments he now takes i ssue
with were not preserved for review by an objection below. The
i solated references to various comments, in the context of

cl osing argunent, were not inproper. And, even if one or nore
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of the comments were i nproper, they certainly do not warrant the
drastic renedy of a newtrial in this case.

A. Appel |l ate Review of A Prosecutor’s Comments

“Both the prosecutor and defense counsel are granted w de
|atitude in closing argunent. A mstrial is appropriate only

where a statenment is so prejudicial that it vitiates the entire

trial. A trial court’s ruling on a notion for mstrial is
within the sound discretion of the court and will be sustai ned
on revi ew absent an abuse of discretion.” Ford v. State, 802

So. 2d 1121, 1129 (Fla. 2001)(footnotes omtted).

However, where the allegation of prosecutorial m sconduct
has not been preserved for review, a different standard of
reviewis applied. “As a general rule, the failure to raise a
cont enpor aneous objection when inproper closing argunent
comments are made wai ves any cl ai mconcerni ng such comments for
appellate review.” 1d. This Court has stated that for an error
to be so fundanental “that it can be raised for the first tine
on appeal, the error nust be basic to the judicial decision
under review and equivalent to a denial of due process.” State

v. Johnson, 616 So. 2d 1, 3 (Fla. 1993)(citing D O eo-Val dez v.

State, 531 So. 2d 1347 (Fla. 1988); Ray v. State, 403 So. 2d 956

(Fla. 1981)). Addressing the application of fundanmental error,

this Court has stated that it nust be error so severe it
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“reaches down into the very legality of the trial itself to the
extent the verdict could not have been obtained w thout the

assi stance of the error alleged.” State v. Smith, 240 So. 2d

807, 810 (Fla. 1970)(quoting G bson v. State, 194 So. 2d 19

(Fla. 2d DCA 1967)).

B. The Prosecutor Did Not Exceed The Bounds Of Proper Argunent

And The Objected To Comments Did Not Serve To Vitiate The

Entire Tri al

As for the assistant state attorney’'s “speaki ng” objection
during wi tness Mat hews’ testinony, there was no cont enporaneous
objection to the State Attorney’'s conduct and no nmotion for
mstrial. Consequently, the issue has not been preserved for
appeal . (V30, 755-57). Appellant has not established the
prosecutor’s objection constituted m sconduct, rmuch |less the
type of m sconduct required to constitute fundanental error.

Even if the i ssue had been preserved bel ow, the record does
not support the finding of error. Mathews testified that *“he
came in where he broke the window at. That’'s all | know.
don’t know if the back door or not.” (V30, 756-57). The State
Attorney’s objection did not <change or alter Mathews’
testi nony.

Appel | ant next asserts that the State Attorney i nperm ssibly
“testified” to facts in evidence when he argued that the knife

may have had the victim s blood on it because not every drop of
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bl ood on the knife had been tested. (Appellant’s Brief at 52).
However, there was no cont enporaneous objection to that coment
and it is not preserved for appeal. (V31, 964). Mor eover
appellant failed to show this coment was inmproper, nmuch |ess
that it rises to the |level of fundanental error.

In the context of closing argunment, the State Attorney was
simply countering the defense argunment that the State had not
shown a m xture of the victinms’ and appellant’s bl ood. The
prosecut or argued that “a considerable anount of blood was
sanpl ed” and they took a small scraping from the knife and
“found David Snelgrove’'s blood on it.” (V31, 964). The
prosecutor noted that not every drop of blood was sanpled, it
doesn’t nean that no one else’s blood was on the knife. “And
the fact that they didn’t scrape the entire knife and take every
pi ece of blood off of it doesn’'t mean that this wasn't the
mur der weapon.” (V31, 964).

The prosecutor’s argunent was a fair coment on the
evi dence. He was sinply making the point that not every drop of
blood in this case was tested and, it was possible that the
victims blood mght have remained on the knife or other itens
of evidence. Crime Scene Technician Coughlin testified that he
exam ned various exhibits, and would take a bl ood sanmple from

it, or create a “baby” or “subsanple” to submt to a DNA |l ab for
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testing. (V28, 496). The handle of the knife did test positive
for the presence of blood.?* (VvV28, 516). Thus, the record in
general, supports the inference the prosecutor was attenpting to
make from the evidence.

Appel | ant al so asserts that the prosecutor inserted his own
personal belief that the details given by Mathews had not
appeared in any newspapers. This coment, unlike the previous
t wo, was the subject of a contenporaneous objection.
Nonet hel ess, the State submts the prosecutor’s argunent was a
fair coment on the evidence and was a fair reply to the defense
argument. The defense argued in their closing that Mathews had
no credibility for a nunber of reasons, that he |earned about
the of fense and saw an opportunity, that he “indicated he read
it in the paper.” (V31, 959-60). |In response, the prosecutor
argued: “And he knew things that only the killer would know, the
ki nd of stuff that doesn’t show up in the paper.”3 (V31l, 976).

This brief coment did not exceed the proper bounds of

32The DNA analyst testified the fact that he didn't find
Snel grove’s or MCrae’'s bl ood on sonething does not nmean that
they didn't touch sonebody. “1"'m just talking about one
particul ar swabbing or cutting fromthese itens that | tested.”
(V29, 667).

30n direct exam nation, Mathews testified that everything he
testified to came from Snel grove’s nouth, “I didn’t read that in
t he newspaper.” (V30, 727). On cross-exanm nation, Mathews
adm tted that he read about the case in the newspaper and saw it
on TV. (V30, 750).
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argument . This was a “common sense” type argunent which the

jury can consider based upon their own experience and from

exam ning Mathews’ testinony. The trial court correctly
overrul ed the objection, stating: “l think the jury can rely on
their own recollections of that matter.” See Thomas v. State,

326 So. 2d 413, 415 (Fla. 1975)(“[Cloments of counsel in the
progress of a trial before a jury are controllable in the
judicial discretion of the trial court, and an appellate court
will not interfere with the exercise of such discretion unless
a clear abuse thereof has been made to appear.”).

Appel | ant next observes that the State Attorney interrupted
def ense counsel’s closing argunment to inform them he could
“of fer a scenario.” (Appellant’s Brief at 53). Wile the State
Attorney did interrupt the defense counsel’s closing, the trial
court on its own interrupted him “That would be out of order
Thank you, M. Tanner.” (V31, 980). Consequently, the trial
court avoided any error or inpropriety by cutting off the State
Attorney before he could offer any argunent or conmment.3* There
was no notion for mstrial based upon the State Attorney’s
conduct, and, therefore any claim of error has not been

preserved for appeal.

3%l n fairness to the State Attorney, defense counsel addressed a
question personally to M. Tanner in his own argunent, which
drew the response from M. Tanner. (V31, 980).
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Next, appellant contends that the prosecutor inproperly
observed that the granddaughter’s letter had been redacted.
(Appellant’s Brief at 53). The entire objected to comment
consisted of the following: “Did - - now it has redacted
portion on any matters that m ght be objectionable.” (V32, 95).

In response to defense counsel’s objection, the State
Attorney properly noted: “All M. Nelson said was the word
‘redacted,’” and the jury is very well aware there is evidence
of fered or perhaps proffered with regularity the Court considers
and sonetimes says, no, you can’'t have that in evidence. And
every time | make an objection and sustain it or vice versa, the
jury is aware there are things you legally have rul ed shoul d not
be before the jury and should not be considered...” (V32, 97-
98). As the prosecutor noted, the jury was certainly aware that
evidence is filtered through the lens of the parties and the
court. The prosecutor’s coment did not constitute error, |et
al one the type of error which would serve to vitiate the entire
penalty phase.

Appel | ant next asserts that over defense “objections” the
prosecut or denigrated the defense by inplying that defendant was
trying to transfer blame to the victins because they had no
burglar alarmand invited thenselves to be killed. Contrary to

appel lant’ s assertion, the record does not reflect an objection
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to these particul ar comments. 3 (V31, 973-74). These are not the
type of inflammatory comments that could serve to vitiate the
entire penalty phase. It is apparent that the prosecutor was
di scussi ng what appellant told Mathews, that he didn't nean for
it to happen that way, if he only |ooked in the bedroom and
| ooked around he coul d have “got the noney and left.” (V30, 726,
758) .

As for the lack of renmorse comment, the prosecutor did not
mention renorse, he was addressi ng appel |l ant’ s conduct after the
killings. The record reflects that his cousin wanted to go
fishing and that appellant went with himto pawn sone itens so
that he could go fishing. Adm ttedly, the record does not
reflect appellant intended to go fishing with him However, the
fishing coment was not “a totally fabricated” story as
appel l ant contends in his brief. Appellant was with his cousin
and went to pawn shops to obtain noney. (V28, 469-72). Whether
or not appellant actually planned to go fishing with his cousin,

is not answered by the record. Nonet hel ess, it is not a

35Def ense counsel objected on the basis the prosecutor’s argunent
appeal ed to the “enptions” and “passion” of the jury. However,
this objection imediately foll owed the prosecutor’s di scussion
of Mathews’ statement, “if 1°d only found the purse right away
and snuck back out the window, |1’d never have to kill them’
(Vv31, 973). This objection did not relate to | ack of renorse or
a claim that the prosecutor was asserting the defense was
attenmpting to transfer blame to the victins.
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“fabricated” story. It was entirely reasonable to concl ude that
appellant intended to go fishing with his cousin because he was
with him when the cousin was attenpting to raise nmoney in
furtherance of that plan.

Appel |l ant next takes issue with various penalty phase
comments. Appellant first nentions an isolated comment of the

prosecutor, setting the scene of “the terrifying night that |eft

a cloud over the comunity and famly.” (Appellant’s Brief at
54). This coment was not objected to, and, has not been
preserved for appeal. (V35, 657-58). Simlarly, t he
prosecutor’s description of the victins as “special little old

peopl e” who were “brutally” nurdered in their own honme was not
obj ected to. (V35, 657-58). Moreover, appellant does not bother
to tell this Court why these comments are inproper. | ndeed,
these were sinple factual statenents and fairly nade under the
facts of this case. [The victinms were small, old, and brutally
murdered in their own hone]. The prosecutor did not ask the
jury to place thenselves in the position of the victins during
the nurders. The terror the victins felt in being awakened in
their own home and brutally attacked is certainly an argunent

rel evant to the HAC aggravator. See Carroll v. State, 815 So.

2d 601 (Fla. 2002) (finding prosecutor’s isol ated statenents that

def endant was the “boogie man” and a “creature that stal ked the
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ni ght” who “nust die” was not so prejudicial that it could

vitiate the entire trial.); Burr v. State, 466 So. 2d 1051, 1054

(Fla.)(prosecutor’s statenents that people were afraid and that
def endant “executes” people were fair comment on evidence and
were not so inflammmatory or prejudicial as to warrant a

mstrial), cert. denied, 474 US. 879 (1985); Cronnon V.

Al abama, 587 F.2d 246, 251 (5th Cir. 1979), cert. denied, 440

U.S. 974 (1979)(noting that prosecutor’s argunent asking what
ki nd of “fiendish ghoul” could have committed such a crinme and
referring to “the stark terror on the little girl’s face” and
the “assailant’s desire to hear the ‘squish of her blood ” was
strong | anguage, but was in accord with the evidence).

There was no nmotion for a mstrial based upon the
prosecutor’s “speaking” objection to the defense expert’s
testimony based upon lack of knowledge or information
Moreover, the trial court overruled the prosecutor’s objection.

(v33, 378). See Sinms v. State, 681 So. 2d 1112, 1116-17 (Fla.

1996) (cl ai med errors when prosecutor referred to the defendant
as a liar, accused defense counsel of msleading the jury, and
bol stered his attacks on Sinmis credibility by expressing his
personal views and know edge of extra-record matters, not
properly before the Court on appeal w thout an objection)(citing

Craig v. State, 510 So. 2d 857, 864 (Fla. 1987), cert. denied,
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484 U.S. 1020, 108 s.ct. 732, 98 L.Ed.2d 680 (1988)).
Consequently, the asserted error, regarding the prosecutor’s

objection to a defense expert’s testinony, that there was “no
evidence” and it’s “just a story” is not preserved for appeal.
(Vv33, 378).

Simlarly, there was no objection to the prosecutor

eliciting the definition of “psychobabble” from the defense

expert. The defense expert testified on cross-exam nation:
“Well, it’s not a technical term It’s an informal term
referring to technical sounding stuff that has little
subst anti al meani ng.” (V34, 384). Nei t her the term

“psychobabbl e” nor the prosecutor’s reference to it in closing
argument was i nproper or inflanmmtory.
As for the prosecutor’s argunment describing the PET scan as

a slow uptake of glucose, this comment did not draw a defense

objection and therefore was not preserved for appeal. In any
case, the coment was not at all inproper. The prosecutor
ar gued:

Dr. Wi, who canme here from California twice for this
case, once for the exam nation and once to testify,
sinply says that David Snelgrove has a brain
abnormality with slow glucose uptake. That's really
all he said. Took a long tinme to say it, but that's
what he said. There was nothing el se that he said. He
said a lot of words, but the final bottom |ine was
there’s a brain abnormality in the tenporal area, slow
gl ucose upt ake.
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(V35, 649). Contrary to appellant’s assertion, the prosecutor
did not inproperly denigrate the defense expert. (Appellant’s
Brief at 54).

Finally, appellant clains the prosecutor msstated the | aw
when he clained that drug abuse was not an “excuse” for these
crinmes. (Appellant’s Brief at 55). This comment did draw an
obj ection from defense counsel; however, the single use of the
term excuse was not inproper. The full coment of the
prosecut or was as foll ows:

... The verdict is to be based on the evidence, the

evi dence, proof of the aggravators and the wei ght of

t hose aggravators as they clearly and unequivocally

outwei gh the mtigators.

And what does a mtigator distill down to? That

he had a cocai ne habit and he wanted nore cocai ne, and

peopl e when they' re craving cocaine are likely to do

nost anything to try to get it. That’'s it. That’ s

what it boils down to. That’'s the mtigator.

s that, is that the excuse for first-degree
murder, prove a first degree nurder to the extent - -

[ obj ection].

(Vv35, 654-55).

Contained within a much | arger discussion of the evidence,

t he prosecutor was sinply arguing the weight to be given the

mtigation testinmny on drug abuse. 1In this context, the single

reference to “excuse” was not inproper.3 See Mann v. State, 603

36The defense counsel effectively made this point in his own
closing: “And it’s not, it’s not an excuse. Mtigation is not
an excuse. |It's not justification...” (V35, 672).
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So. 2d 1141, 1143 (Fla. 1992)(prosecutor’s conmments addressing
def ense expert’s testinony, that because he is a pervert or
child nolester his actions are “nore excusable” than a person
who is not a pervert was not inproper where it is clear the
prosecut or nmade these statements to rebut the psychol ogist’s

conclusion that the statutory mtigators applied). See al so Ford

v. State, 802 So. 2d 1121 1131-32 n. 17 (Fla. 2001) (prosecutor’s
argunment asserting that mtigation testinony “boils down to is
that this defendant has no excuse for his actions; no excuse at
all” did not require new trial where upon objection the court
advi sed prosecutor to avoid the word excuse and the comment was
not repeated).

The State notes that few prosecutors have the |uxury of a
wel | thought out script to utilize during closing argunent.?

G ven the dynamics of a trial and closing argunent in

37Addressing a claimof “plain error” in the prosecutor’s closing
argunment, the Suprenme Court in United States v. Young, 470 U.S.
1, 84 L.Ed.2d 1, 105 S.Ct. 1038 (1985) stated:

These standards reflect a consensus of the profession
that the courts nust not |ose sight of the reality
that “[a] crimnal trial does not unfold like a play

with actors following a script.” Gedgers v. United
States, 425 U.S. 80, 86, 47 L.Ed.2d 592, 96 S.Ct. 1330
(1976). It should conme as no surprise that in the

heat of argunment, counsel do occasionally make remarks
that are not justified by the testinony, and which
are, or may be, prejudicial to the accused.” Dunlop
v. United States, 165 U. S. 486, 498, 41 L.Ed. 799, 17
S.Ct. 375 (1897). [footnote om tted].
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particular, mnmistakes and m sstatements can and do occur.
However, the two experienced defense attorneys in this case
recogni zed that the prosecutor’s argunent was not unduly
enotional and did not object to nost of the comments appel |l ant
now finds inmproper. Mor eover, the defense attorney commended
M. Tanner on “his ability to keep enmotion out of it because
enmotion shouldn't play into this, and | apologize if | get
enotional.” (V35, 665).

This Court has clear evidence that the jury was not unduly
inflamed or inpassioned by the prosecutor’s penalty phase
argument . Appellant brutally nmurdered two elderly individuals in
their own home and the State presented and proved nultiple
wei ghty aggravating circumstances. However, the jury’s vote was
only 7 to 5 for death. On facts such as these, a 12-0 or 11 to
1 verdict can be easily anticipated. The fact that the vote was
cl ose suggests the jury was not at all inflanmed or inpassioned

by the prosecutor’s penalty phase argunent. 38

38Appel l ant’s case is unlike Brooks v. State, 762 So. 2d 879, 905
(Fla. 2000), wherein this Court noted numerous “overl apping
i nproprieties in the prosecutor’s penalty phase cl osi ng argunment
comments including: inpermssibly inflamng the passions and
prejudices of the jury with elenments of enmotion and fear by
using the word ‘executed’ or ‘executing’ at |east six tinmes;
engaging in pejorative characterizations of the defendant;
urging jurors to show the defendant the sane nercy shown the
dead victim inperm ssibly arguing ‘prosecutorial expertise’ in
stating that the State had al ready determ ned this was a genui ne
death penalty case; msstating the |law regarding the nerged
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| V.

WHETHER THE TRI AL COURT ABUSED |TS DI SCRETI ON BY
DENYI NG DEFENSE COUNSEL’ S MOTI ON FOR CONTI NUANCE PRI OR
TO PENALTY PHASE CLOSING ARGUMENT? (STATED BY
APPELLEE)

A trial court’s ruling on a nmotion for continuance is
reviewed under the abuse of discretion standard. Kearse V.
State, 770 So. 2d 1119 (Fla. 2000). In Kearse, this Court
stated that the trial court’s ruling on a notion for continuance
will only be reversed when an abuse of discretion is shown and
the Court further noted:

An abuse of discretion is generally not found unless
the court’s ruling on the continuance results in undue
prejudice to defendant. See Fennie v. State, 648 So.
2d 95, 97 (Fla.1994). This general rule is true even
in death penalty cases. ‘“Whil e death penalty cases
conmand [this Court’s] closest scrutiny, it is stil
the obligation of an appellate court to review with
caution the exercise of experienced discretion by a
trial judge in matters such as a notion for a
conti nuance.

Kearse, 770 So. 2d at 1127 (quoting Cooper v. State, 336 So. 2d

1133, 1138 (Fla. 1976)). Moreover, even if the trial court
abused its discretion in denying the notion, a defendant *nmust
also show that the trial court’s denial was harnful; the

harm ess error doctrine is applicable in these situations.”

robbery and pecuni ary gai n aggravati ng circunstances; personally
attacki ng defense counsel; and characterizing the mtigating
circunstances as ‘flinsy,’ ‘phantom’ and ‘excuses.’ Moore V.
State, 820 So. 2d 199, 208 n. 9 (Fla. 2002)(di scussi ng Brooks).
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Barnhill v. State, 834 So. 2d 836, 847 (Fla. 2002)(citations

omtted).

In the instant case, appellant failed to establish an abuse
of discretion or undue prejudice resulting from the court’s
ruling. The trial court denied a request for continuance on
Friday afternoon, which would have required the jury to cone
back during the weekend or wait until Monday norning to hear
penal ty phase cl osing argunent. In denying the continuance, the
trial court stated:

..., 1 suppose it’'s common know edge that this sort
of case takes a |lot out of -everyone, visitor,

partici pant, Court, deputi es, staff, j udi ci al
assistant, staff attorney. | think we all expended a
| ot of effort and experienced, perhaps, sone enotion,
and that’s stressful. | do note, however, |’ve not
gone over ordinary working hours. |’ve let the jury
go on a nunber of occasions early. 1’ve not been,

don’t think, unduly demandi ng concerning ny request
concerning preparation or work

| do understand you’ ve unavoi dably had to do sone
things outside this courtroom to prepare. |  know
that’s inevitable, but | think I’ve not judged any
lack of nental aptitude or thoughtfulness and any
hesitancy to raise objections or any delay in doing
Sso.

| think you gentlenmen are doing great and you’ ve
done well and we’ve worked hard and that’'s as it is,
but all things have to conme to a conclusion. | think
that may well be today if the jury is able to reach a
deci sion today. And | don’'t think there’ s any need to
disrupt the jury's plans over the weekend if we can
avoid it, and I think we can. And | don’t see any
reason to draw upon their resources and their tine and
their effort next week when we can do sonet hi ng today.
| think it’d just be procrastination.

(V35, 615-17).
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It is inportant to note defense counsel was not required to
give his closing argunent in this case late in the evening or
even late in the afternoon. The penalty phase argunents began
just after 1:00 pm and ended before 3:00 pm (V35, 692).
Furthernmore, the court noted that the trial did not go beyond
normal busi ness hours and on sone days even ended early. So,
despite the fact that M. Henderson had to drive about an hour
each way to his house, this case did not present unusually | ong
hours or an unusually grueling schedule, particularly, for a
capi tal case. A defense attorney should certainly expect to
wor k during normal business hours.

Al t hough appellant nmentions that earlier the court had
i ndicated a preference for finishing up on Monday or granting a
del ay (Appellant’s Brief at 58), the State does not agree with
this interpretation of the record. Early in the penalty phase,
the court was contenplating the evidence portion not finishing
until late Friday afternoon, which neant the jury mght |ose
part of a Saturday for deliberations and the court m ght have to
sequester the jury. (V32, 133-34). The court therefore
indicated a preference not to give the case to the jury on a
“late Friday afternoon.” (V32, 134). However, when the court
recessed Thursday evening at “5:52 pni the court advised

counsel: “Well let’s dothis. |I’mnot going to preclude us from

86



going into tonorrow afternoon. Be prepared. And if we get the

thing over and, and | feel like we can do it and we’'re able,
we'll do it. If not, 1’m going to bring them back Monday.”
(V34, 514).

Si nce the defense finished presenting evidence early Friday
afternoon, there was clearly no need for a recess. As the
prosecut or noted, there is always a danger during the break of
t he unexpected occurring, such as “something to get them
di squalified” which mght occur during a break in the
proceedi ngs. (V35, 615). The court was certainly well wthin
its discretion to deny the requested delay in the proceedi ngs
where the presentati on of evidence term nated early in the day,
and, delaying the trial would require bringing the jury and
court personnel back on Saturday, or delaying the case unti
Monday. Def ense counsel at all times had the benefit of an
experienced co-counsel and | ooked alert, as the prosecutor and
trial court noted, despite defense counsel’s assertion to the
contrary. (V35, 616, 694).

Finally, defense counsel ably argued appellant’s case to the
jury, telling the jury during closing: “l’ve talked a |lot and
|”ve certainly tal ked | onger than M. Tanner, and |’ve tried to
address those areas that | think are inportant. There’s so

nmuch. There’s so nmuch to talk about.” (V35, 680). Even a
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cursory review of defense counsel’s closing reveals that it was
coherent and persuasive. Indeed, despite the incredibly brutal
nature of the crines, the jury’'s vote was only 7 to 5 in favor
of death, a <clear testanent to counsel’s effectiveness.
Appel |l ant has not established any deficiency in his closing
argument or resulting prejudice from the failure to grant a
conti nuance.
V.

VWHETHER FUNDAMENTAL ERROR OCCURRED WVWHERE THE JURY

RECOMVENDATI ON FORM REFLECTS ONLY ONE RECOMVENDATI ON

FOR THE TWO MURDERS? ( STATED BY APPELLEE)

Appel | ant contends that a single sentencing jury
recommendation for the two nurders in this case constitutes

reversible error. The State recognizes that this Court’s

decision in Pangburn v. State, 661 So. 2d 1182 (Fla. 1995)

provides that a new penalty phase is required where a jury
returns a single sentencing recommendation for two first degree
murders. However, the State questions whether or not the error,
where there i s no objection below, constitutes fundanental error
requiring a new sentencing proceeding under the facts of this

case. See State v. Schopp, 653 So. 2d 1016, 1019 (Fla.

1995)(noting that “a per se rule is appropriate only for those
errors that always vitiate the right to a fair trial and

therefore are always harnful.”).
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| n Pangburn, this Court noted that in cases involving
mul tiple mur der s juries “frequently render di fferent
recommendations for different counts.” (string cites omtted).
“This is because the aggravating and mtigating circunstances

t hat apply to one count may not apply to another.” Pangburn, 661
So. 2d at 1188. Consequently, this Court held that “a separate
jury recomrendati on nmust be rendered for each count of first-
degree nurder being considered.” “To hold otherw se would
underm ne our sentencing procedure in capital cases by allow ng
arbitrary and irrational results.” [d.

The primary concern this Court expressed in Pangburn was
that separate nurders mght have different aggravators
applicable to each nurder. That concern is not present here
when each of the aggravating circunstances the jury was
i nstructed upon applied equally to the two nurder victinms. Both
victims were old and vul nerable. Each suffered a simlar fate,
bei ng awakened late at night in their own home, and, being
viol ently beaten and stabbed. The heinous, atrocious, or cruel

[ HAC] aggravator was applicable to each victim?3® Under these

specific and narrow set of facts, a single recomendation for

39The trial court found the sane five aggravating factors applied
to the nurders of Vivian and G yn Fowl er and sentenced appel |l ant
to death for each nurder
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both nurders constitutes harm ess error.% Sinmply put, there
woul d be no rational manner for the jury to distinguish between
the two murders and the two victinse to support different
sentences. Consequently, this Court should not find fundanent al
error which woul d excuse defense counsel’s failure to object to
t he procedure enployed by the trial court bel ow.
VI .

WHETHER THE STANDARD JURY | NSTRUCTI ONS | MPERM SSI BLY

PLACE A H GHER BURDEN ON THE DEFENSE THAT LIFE

| MPRI SONMENT SHOULD BE | MPOSED THAN THE STATE MUST

ESTABLI SH FOR A DEATH SENTENCE? ( STATED BY APPELLEE)

Appellant’s claim that the standard jury instructions

i nperm ssibly shift the burden to the defendant to prove a life

sentence is appropriate has been rejected by this Court. I n

Giffin v. State, 866 So. 2d 1, 14 (Fla. 2003), this Court
stated: we have “repeatedly rejected clainms that the standard
jury instruction inperm ssibly shifts the burden to the defense
to prove that death is not the appropriate sentence. See, e.g.,

Sweet v. Moore, 822 So. 2d 1269, 1274 (Fla. 2002); Carroll v.

State, 815 So. 2d 601, 622-23 (Fla. 2002); San Martin v. State,

705 So. 2d 1337, 1350 (Fla. 1997)(concluding that weighing
provisions in Florida’s death penalty statute requiring jury to

determne ‘[w] hether sufficient mtigating circunstances exi st
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whi ch out wei gh t he aggravating circunstances found to exist’ and
the standard jury instruction thereon did not unconstitutionally
shift the burden to the defendant to prove why he should not be
given a death sentence.).” Appellant has not shown that the
standard jury instructions have proved unfair or unworkabl e and
requires the drastic renedy of reversing years of this Court’s
firmy established precedent.
Vi,
VWHETHER THE APPELLANT" S DEATH SENTENCE WAS

| MPERM SSI BLY | MPOSED, RENDERI NG THE DEATH SENTENCE
UNCONSTI TUTI ONAL? ( STATED BY APPELLEE)

Appel | ant al |l eges numerous sentencing infirmties which, he
asserts, render his death sentence unconstitutional. The State

di sagr ees.

A. The Trial Court Did Not Instruct The Jury On O Consider
| nappropri ate Aggravating Factors

i) The Trial Court Properly Instructed The Jury Upon And
Consi dered The Community Control Aggravator

Appel | ant contends that the trial court gave i nproper wei ght
to the fact appellant was on community control at the tine he
commtted the murders and inappropriately altered the standard
instruction by omtting the words “under the sentence of
i nprisonment.” The State disagrees.

An instruction given by the trial court is viewed on appeal

for an abuse of discretion and reversible error occurs if the
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jury was mnmsled by the failure to give the requested

instruction. Goldschmdt v. Holman, 571 So. 2d 422, 425 (Fla.

1990) . Here, the trial court omtted |anguage from the
instruction that clearly did not apply in this case, “under
sentence of inmprisonment.” Far from being m sleading, the jury
instruction accurately infornmed the jury of the portion of the
aggravator which had evidentiary support. As the trial court
noted in overruling appellant’s objection, “[a]nd he was clearly
not in prison at the tine.”4 (V35, 626).

Appel | ant has not establish an error or resulting prejudice
based upon the instruction provided by the trial court bel ow.

The wei ght assigned to a mtigating circunstance is within
the trial court’s discretion and will not be reversed on appeal

absent an abuse of that discretion. See Blanco v. State, 706

So. 2d 7, 10 (Fla. 1997). In this case, the trial court
properly considered the fact that appellant was under conmunity
control when he chose to break into the Fowl ers’ honme and mnurder
them to obtain noney.

The State acknow edges that review of the aggravating and
mtigating circunmstances in this case is mde nore difficult

because the trial court failed to assign a particular weight to

41Def ense counsel argued the point in closing that appell ant was
not in prison, he was on conmunity control, “[h]e didn't kill a
guard in prison.” (V35, 669-70).
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each circunstance. However, this does not preclude meani ngful
review on appeal where the order is otherw se thorough and
reflects consideration of each mitigator and aggravator. See

Fenni e V. St at e, 855 So. 2d 597, 608- 609 (Fl a.

2003) (“nonconformty [with Canbbell] in the instant case does
not constitute fundanental error because the sentencing order
was otherwi se thorough and detailed, addressed all of the
matters clainmed in mtigation and aggravation, and contained a
proper wei ghing anal ysi s even t hough i ndi vi dual wei ghts were not
assigned.”).

Even assum ng, arguendo, this Court finds any error with
regard to this aggravator, the error is clearly harmess inthis
case. Appellant’s sentence is supported by four other weighty
aggravat ors.

(i1) Whether The Trial Court Properly Found That Appell ant

Had Previously Been Convicted OF Anot her Capital Felony O

Of A Felony Involving The Use Or Threat O Viol ence To The
Per son.

Appel | ant recogni zes that in Lucas v. State, 376 So. 2d 1149

(Fla. 1979), this Court held that contenporaneous violent
felonies could be used as prior violent felonies under Section
921. 141(5)(b) of the Florida Statute because both convictions
were entered prior to sentencing. (Appellant’s Brief at 71).

Since that tinme, this Court has consistently reaffirmed its
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determ nation that contenporaneous violent felonies can be
consi dered as an aggravat or under Section 921.141 of the Florida
St at ut es. “This Court has repeatedly held that where a
defendant is convicted of nultiple nurders, arising from the
sane crim nal episode, the contenporaneous conviction as to one
victim may support the finding of the prior violent felony

aggravator as to the murder of another victim” Francis v.

State, 808 So. 2d 110, 136 (Fla. 2001)(citing Mahn v. State, 714

So. 2d 391, 399 (Fla. 1998); Walker v. State, 707 So. 2d 300,

317 (Fla. 1997)). See also Pardo v. State, 563 So. 2d 77, 80
(FI a. 1990) (“[w e have consistently hel d t hat t he
cont enpor aneous convi ction of a violent felony may qualify as an
aggravating circunstance, so long as the two crines involved
multiple victins or separate episodes.” Appel I ant has not
articul ated any conpelling reason for this Court to depart from
this well established precedent.

(iii) The Trial Court Properly Found And Considered That

The Elderly Victins’ Murders Were Hei nous, Atrocious, or,

Cruel .

Appel | ant next argues that the victims’ nurders were not
hei nous, atrocious, or cruel because the nedical exam ner stated
the victims mght have been conscious for only a few seconds

during appellant’s attack. (Appellant’s Brief at 74). He also

mai ntains that this factor is only appropriate where the
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def endant intends to inflict a high degree of pain or suffering,
a factor that he contends is absent in this case. The State
di sagr ees.

In Alston v. State, 723 So. 2d 148, 160 (Fla. 1998), this

Court reiterated the standard of review for review ng
aggravating circunstances, noting that it “is not this Court’s
function to rewei gh the evidence to determ ne whether the State
proved each aggravating circunstance beyond a reasonabl e doubt -
that is the trial court’s job. Rather, our task on appeal is to
review the record to determ ne whether the trial court applied
the right rule of |aw for each aggravating circunstance and, if
so, Wwhether conpetent substanti al evi dence supports its

finding,” quoting Wllacy v. State, 696 So. 2d 693, 695 (Fla.),

cert. denied, 522 U S. 970 (1997).

Inthis case, the trial court found as to the nurder of dyn
Fow er:

In this case, the evidence shows that David B.
Snel grove entered the Fowlers’ bedroom and was
possi bly confronted and possibly surprised by Vivian
Fow er. After being discovered, David B. Snelgrove
visciously and deliberately attacked and took the
lives of Vivian Fow er and Gyn Fower. The victins
had previously had some dealings with M. Snelgrove
and had even | oaned noney to M. Snel grove on previous
occasi ons.

In the early nmorning hours of June 24, 2000, dyn
Fow er was suddenly confronted with a terrifying
situation of being attacked, along with his wfe, by
a much larger man in his own bedroom It is
i npossible to know the exact enmotions and thoughts
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that M. Fowler had at this tine. However, the
evi dence reveals that M. Fow er was consci ous duri ng
at least the first few seconds up to a mnute of the
attack. During this time, he received nultiple blows
to the head and face with such force that his facial

bones were fractured. His brain received nmultiple
severe contusions resulting in major henorrhagi ng that
eventual |y caused his death. |If this were not enough,
M. Fower was stabbed several tinmes, and the

fractures suffered to the bones in his neck indicate
t hat he may have been strangled or that his killer may
have held M. Fowl er by the neck to give the blows to
hi s head maxi mum effect.

The evidence shows that M. Fow er attenpted to
def end hinself and ward off his attacker. A nunber of
def ensi ve wounds were identified during the autopsy,
and t he bedroom exhi bited signs of a struggle when the
scene was discovered by |aw enforcenment personnel
Under these circunstances, the state has nmet its
burden of proving beyond a reasonabl e doubt that the
murder of dGyn Fower was particularly heinous,
atrocious, and cruel. Thus, this aggravator is
applicable to the nurder of G yn Fow er

(R9, 1569-70).

The court made simlar findings for the nmurder of Vivian
Fowm er, noting that she was conscious through part of the
attack:

Ms. Fowl er was also stabbed repeatedly by her
assail ant. One of these stab wounds struck Ms.
Fow er’s heart resulting in her death. Although the
stab wound would have resulted in a fairly quick
death, it is clear fromthe evidence that Ms. Fow er
was conscious for at least the first few terrifying
noments of the attack, and that she received nultiple,
severe, and traumatic injuries during this tine.
Under these circunmstances, the state has net its
burden of proving beyond a reasonabl e doubt that the
murder of Vivian Fowl er was particularly heinous,
atroci ous, and cruel..

(RO, 13-14).
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This Court has repeatedly affirmed the trial court’s finding
of HAC where, as in this case, the victins suffered nunmerous

stab wounds. See Francis v. State, 808 So. 2d 110, 135 (Fl a.

2001) (“The HAC aggravator has been consistently upheld where,
as occurred in this case, the victins were repeatedly stabbed.”)

(citing GQuzman _v. State, 721 So. 2d 1155, 1159 (Fla. 1998);

Brown v. State, 721 So. 2d 274, 277 (Fla. 1998); Atwater V.

State, 626 So. 2d 1325, 1329 (Fla. 1993)). Here, not only were

the elderly victins stabbed, but they were brutally beaten,

suffering nunerous facial bone fractures. See Dennis v. State,
817 So. 2d 741, 766 (Fla. 2002)(affirm ng HAC where both victins
suffered skull fractures and even though victins may have been
rendered wunconscious, defensive wounds suggest they were
conscious during at |east part of the attack).

Contrary to appellant’s argunment, the evidence establishes
that the victins were not rendered i medi ately unconsci ous by
appellant’s attack. And, even if the victins were only
conscious a few nonments during the attack, this is sufficient

for the trial court to find HAC. See Rolling v. State, 695 So.

2d 278, 296 (Fla. 1997) (upholding HAC even though the nmedical
exam ner testified the victi mwas probably conscious only thirty

to sixty seconds after being attacked); Peavy v. State, 442 So.

2d 200, 202, 203 (Fla. 1983) (upholding HAC where the victim
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| ost consci ousness within seconds and bled to death in a mnute
or less and there were no defensive wounds). The defensive
wounds on the victinms indicate that they were cogni zant of
appellant’s attack, and, attenpting to fend himoff. (V30, 795-
96, 817). Injuries to M. Fow er’s knuckl es indicated he was
either delivering blows, or, nore likely attenpting to fend off
bl ows. (V30, 817). Ms. Fowl er had cuts to her armand finger,
and an injury to the back of the right hand, indicating that she
was aware of the attack and attempting to fend it off. (V30,
795-96) .

Nei t her victimdied or even | ost consci ousness i medi ately.
The defensive wounds noted by the nmedical exam ner, including
the signs of a struggle in the bedroom establish this fact.
Dr. Beaver testified that Ms. Fowl er was nost |ikely alive when
she received a nunber of powerful blows, before she was stabbed
in the heart and bled to death. (V30, 814-15). VWhile he did not
know exactly when M. Fow er |ost consciousness, the nedica
exam ner testified consciousness may have been |lost from20 to
30 seconds or “[i]t could be a m nute” maybe “nore.” (V30, 838).
However, the stab wounds, which were not fatal, were inflicted
on M. Fow er while he was struggling with his assailant. (V30,
839). Based upon the nature and the character of the wounds to

the victims the medical exam ner testified that “they were not
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i medi at el y unconsci ous.” (V30, 851).
Appel lant’s argunent that HAC is inapplicable because the
evidence did not establish he intended to inflict pain or

torture the victims is without nerit. |In Francis v. State, this

Court rejected a simlar claim

Finally, Francis’ argunment that he was nentally
ill at the time of the murders, and was, therefore,
i ncapable of formng an intent to cause prolonged
suffering or torture is also without nerit. “The
intention of the killler toinflict pain on the victim
is not a necessary elenent of the aggravator...[T]he
HAC aggravator may be applied to torturous nurders
where the killer was wutterly indifferent to the
suffering of another.” Guzman, 721 So. 2d at 1160
(citing Kearse v. State, 662 So. 2d 677 (Fla. 1995),
and Cheshire v. State, 568 So. 2d 908 (Fla. 1990)).
The Court has also noted that, “[u]nlike the [CCP]
aggravator, which pertains specifically to the state
of mnd, intent and notivation of the defendant, the
HAC aggravator focuses on the means and nmanner in

whi ch deat h i's inflicted and t he i mmedi at e
circunstances surrounding death.” Brown, 721 So. 2d
at 277; see also Stano v. State, 460 So.2d 890, 893
(Fla. 1984)...

808 So. 2d at 135.

Here, appellant chose to nurder the elderly victins in a
horri ble and painful manner, repeatedly beating and stabbing
each victim The severity and gravity of the wounds inflicted
indicate, at the very least, conplete indifference to the
Fow ers’ suffering. This factor is particularly weighty here
where there was no need to inflict such injuries, or even kil

the elderly victins. Based upon their age and size, he could
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easily have acconplished his crimnal goals wthout rmnurdering
them in the manner he chose.* |ndeed, after nurdering the
Fowm ers, he proceeded to rummage through the house, stealing
cash and other itenms of value, indicating he was perfectly
capabl e of executing his crimnal plan for financial gain.

The trial court’s ruling is supported by substantial,
conpetent evidence, and should not be reversed on appeal.

(iv) There Was No | nproper Doubling Of The HAC And The
Victims’ Vulnerability Due To Age

In Banks v. State, 700 So. 2d 363, 367 (Fla. 1997), this

Court enunci ated the proper analysis concerning the duplication
of aggravating factors:

| mpr oper doubling occurs when both aggravators
rely on the sanme essential feature or aspect of the
crime. However, there is no reason why the facts in
a given case may not support nmultiple aggravating
factors so long as they are separate and distinct
aggravators and not nerely restatenents of each ot her,
as in nurder commtted during a burglary or robbery
and murder for pecuniary gain, or nurder commtted to
avoid arrest and murder commtted to hinder |aw
enforcenent. (citation omtted).

“Hence, the focus in an examnation of a claim of
unconstitutional doubling is on the particular aggravators

t hensel ves, as opposed to whether different and independent

42The Court noted that at the tinme of the nurders, “Snel grove was
27 years ol d, over six feet tall [6”4], and wei ghed in excess of
200 pounds. G yn Fow er was 84 years old, 5 6 tall and wei ghed
approxi mately 160 pounds.” (R9, 1570).

100



underlying facts support each separate aggravating factor.”

Sireci v. More, 825 So. 2d 882, 885-86 (Fla. 2002).

The facts supporting one aggravating circunmstance may al so
support anot her. “The consideration of two aggravating
circunmstances (“doubling”) is inproper when they refer to the

sane aspect of the crime.” Giffin v. State, 820 So. 2d 906,

914, 915 (Fla. 2002)(citation omtted)(e.g. nmurder commtted to
avoid arrest and nurder to hinder |aw enforcenment efforts).
Here, the HAC aggravator [ Section 921.141 (5)(h)] focuses on the
manner of death and the pain and suffering inflicted by a
def endant upon the victim It clearly does not have an age or
disability related vulnerability requirement. Section 921.141
(5)(m, focuses upon the age or disability related vulnerability
of the victim Clearly, not every HAC nurder will have a victim
made nore vul nerable by age or disability. Nor will every
murder of a disabled or age vulnerable victim be HAC The
victims’ vulnerability due to age or disability was clearly not

intended by the legislature to be a subset or subcategory of

HAC. See generally Capers v. State, 678 So. 2d 330 (Fla
1996) (perm tting sentencing guideline departure based upon age
of the victimeven when age is an el ement of the offense).

B. Appellant’s Death Sentence |s Proportional

This Court has described the “proportionality review
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conducted by this Court in every death case as foll ows:

Because death is a unique punishnment, it is necessary
in each case to engage in a thoughtful, deliberate
proportionality review to consider the totality of
circunstances in a case, and to conpare it wth other
capital cases. It is not a conparison between the nunber
of aggravating and mtigating circunstances.

Porter v. State, 564 So.2d 1060, 1064 (Fla. 1990), cert. denied,

498 U. S. 1110 (1991)(citation omtted)(enphasis added); see al so

Terry v. State, 668 So. 2d 954, 965 (Fla. 1996); Tillman v.

State, 591 So. 2d 167, 169 (Fla. 1991).

Appel l ant’ s death sentences are supported by the follow ng
aggravators: 1) appellant had previously been convicted of a
felony and was on community control at the tinme he commtted the
murders; 2) at the tinme he commtted each nurder he had
previously been convicted of another capital offense (prior
murder); 3) at the time he commtted the nurders he was engaged
in the comm ssion of robbery and burglary; 4) nurders were
commtted for pecuniary gain (nerged with robbery/burglary; 5)
the nmurders of G yn and Vivian Fowl er were especially heinous,
atrocious or cruel; and, 6) the victinms’ were particularly
vul nerable due to age and infirmty. Bal anced agai nst these
aggravators was a single statutory mtigator of extrene
enotional disturbance and a nunber of non-statutory mtigators
relating to his low 1Q famly relationships, drug abuse, and
non-violent crimnal record. (R9, 1564-1582).
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This Court has placed the HAC statutory aggravator at the
apex in the pyramd of the capital aggravating jurisprudence.

See Maxwell v. State, 603 So. 2d 490, 493 (Fla. 1992); Larkins

v. State, 739 So. 2d 90, 95 (Fla. 1999). Indeed, the Court has

approved death sentences supported only by an HAC aggravat or.

Butler v. State, 842 So. 2d 817 (Fla. 2003). Appellant brutally
beat and repeatedly stabbed the two elderly victins in their own
home. Both G yn and Vivian attenpted to defense thensel ves, but
wer e overwhel med by the younger and nuch | arger appellant. The
medi cal exami ner detailed the |list of horrific injuries
appel lant inflicted.

The instant case is simlar to Singleton v. State, 783 So.

2d 970 (Fla. 2001), where this Court found the death sentence
proportionate for a single nmurder based upon aggravators of
prior violent felony conviction (attenpted nurder, ki dnapping)
and st abbi ng/ HAC bal anced agai nst both statutory nental health

mtigators and non statutory mitigation). See also Duest v.

St at e, 855 So. 2d 33 (Fla. 2003) (aggravators incl uded

HAC/ st abbi ng; prior violent felony conviction, robbery/pecuniary

gain); Rogers v. State, 783 So. 2d 980 (Fla. 2001)(two

aggravators of pecuniary gain and stabbing/HAC); Doorbal v.

State, 837 So. 2d 940 (Fla. 2003) (HAC, pecuniary gain and prior

viol ent felony in a doubl e hom ci de case); Johnson v. State, 660
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So. 2d 637 (Fla. 1995).

In Spencer v State, 691 So.2d 1062, 1063 (Fla. 1996) this

Court affirmed a death sentence where the defendant nurdered his
estranged wife based upon prior violent felony convictions
[ cont enpor aneous convictions for aggravated battery, and
attenmpted second degree nurder] and that the nurder was HAC.
The sentence was proportional based upon these two aggavators
even though the court found both statutory nental mtigators
applied and significant non-statutory mtigating factors in
Spencer’s background, including drug and al cohol abuse, paranoid
personal ity disorder, sexual abuse by his father, honorable
mlitary record, and ability to function in a structured
envi ronnment that does not contain wonen.” Spencer, 691 So. 2d

at 1063. Brown v. State, 565 So. 2d 304 (Fla. 1990)(death

sentence for murder committed during the course of burglary was
proporti onate where there were two aggravating factors bal anced
agai nst the nmental mtigators).

The State disagrees with appellant’s assertion that the
trial court did not fully consider appellant’s addiction or
all eged nmental infirmty. The trial court did consider his
addi ction, low I Q and asserted brain dysfunction. The court
found a statutory nental m tigator, extreme enotional

di sturbance, and, “abnormal brain function” as a non-statutory
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mtigator. (R9, 1578, 1580). Even the defense addiction
expert noted that appellant coul d make his own choices, had free
will, and was responsible for his acts. (V35, 595). While drug
addi ction and cocaine craving had an influence on appellant’s
behavior, he was capable of fornmulating a crinmnal plan,
targeting the elderly victins who had previously |oaned him
noney, stealthfully gaining entry into the victims’ honme, and,
after viciously attacking and murdering the victins, carried
t hrough with his crimnal plan, runmagi ng through the house for
nmoney. After obtaining noney and some val uables, he fulfilled
his plan by going with his cousin MCrae, to purchase crack
cocai ne. Appellant cleaned hinself up after the nurders, and
hi d some bl ood stained clothes in the attic, dousing the shirts
in anmoni a. % Under these facts, the trial court would have been
well wthin its discretion to reject the statutory nental
m tigator of extrenme nental or enotional disturbance. See Davis
v. State, 604 So. 2d 794, 798 (Fla. 1992)(statutory mtigating
circunstances properly rejected, despite testinony of two
def ense experts, where defendant’s nethodical behavior was

inconsistent with alleged drug use); Johnson v. State, 608 So.

4Contrary to appellant’s contention that he led a relatively
crime free life but for his drug addiction, as the court noted
bel ow, “M. Snelgrove has a significant history of prior
crimnal activities and convictions.” (R9, 1571).

105



2d 4, 12, 13 (Fla. 1992) (where defendant used drugs before the
murder and cl ai mred he was going to rob soneone to get noney for
drugs where “[t]here was too nuch purposeful conduct for the
court to have given any significant weight to Johnson's all eged
drug i ntoxication, a self inposed disability that the facts show
not to have been a mtigator in this case.”)(citing Bruno v.
State, 574 So. 2d 76 (Fla. 1991)).

The HAC aggravator alone would overcone the mtigation

presented by Snel grove. However, when coupled with four
additi onal aggravating factors, including the weighty prior
vi ol ent felony conviction (contenporaneous nurder), it becones

clear that death was the only appropriate punishment in this
case. The death penalty inposed here is proportional for this
horrendous, gruesone, double hom ci de.
VI,

WHETHER THE STATE WAS | MPERM SSIBLY ALLOWED TO

| NTRODUCE VI CTI M | MPACT TESTI MONY DURI NG THE PENALTY

PHASE? ( STATED BY APPELLEE)

This Court has consistently and repeatedly upheld the

adm ssion of victim inpact evidence, as permtted by section

921.141(7) of the Florida Statutes and Payne v. Tennessee, 501

U S. 808, 115 L.Ed.2d 720 (1991). See, e.g., Wndomyv. State,

656 So. 2d 432, 438 (Fla. 1995); Bonifay v. State, 680 So. 2d

413, 419-420 (Fla. 1996); Farina v. State, 680 So. 2d 392, 399
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(Fla. 1996); Danren v. State, 696 So. 2d 709, 712-713, n 6 and

7 (Fla. 1997); Moore v. State, 701 So. 2d 545, 550-551 (Fla.

1997); Cole v. State, 701 So. 2d 845, 851 (Fla. 1997); Chavez v.

State, 832 So. 2d 730, 767 n. 45 (Fla. 2002). G yn and Vivian
Fow er were entitled to be renmenbered during the sentenci ng of
their killer.4
I X.
VWHETHER FLORI DA’ S DEATH PENALTY STATUTE IS

UNCONSTI TUTI ONAL UNDER RING V. ARIZONA? (STATED BY
APPELLEE)

This Court has consistently and persistently rejected
appellant’s clains and variants thereof in other cases. See

King v. More, 831 So. 2d 143 (Fla. 2002); Bottoson v. Mbore,

833 So. 2d 693 (Fla. 2002); Marquard v. State/More, 850 So. 2d

417, 431 n.12 (Fla. 2002); Chavez v. State, 832 So. 2d 730, 767

(Fla. 2002); Kornondy v. State, 845 So. 2d 41 (Fla. 2003)(“Ring

does not require either notice of the aggravating factors that
the State will present at sentencing or a special verdict form
i ndicating the aggravating factors found by the jury.”).

| n any case, a jury unani nously deci ded appel |l ant was guilty

4“4Appel |l ant has the tenerity to contend that what happened to him
during the penalty phase was an “injustice.” (Appellant’s Brief
at 98). No, injustice is what appellant inflicted upon the
Fow ers. The Fowl ers were targeted by the appellant because
t hey were generous and had | oaned himnoney in the past. They
wer e awakened in the m ddle of the night, and brutally nurdered
by the appellant in their own hone.

107



of first degree murder of both A& yn and Vivian Fow er (prior
violent felony convictions). In addition the jury found

appel | ant guilty of burglary and robbery, qual i fyi ng

cont enpor aneous fel oni es. Section 921.141(5)(b); 921.141
(5)(d). See Doorbal v. State, 837 So. 2d 940, 963 (Fla.
2003) (These argunents nust fail Dbecause here, one of the

aggravating circunstances found by the trial judge to support
t he sentences of death was that Doorbal had been convicted of a
prior violent felony, nanmely the contenmporaneous murders of
Griga and Furton, and the kidnaping, robbery, and attenpted

murder of Schiller.”) Accord, Lugo v. State, 845 So. 2d 74, 119

n.79 (Fla. 2003); Duest v. State, 855 So. 2d 33, 49 (Fla. 2003).
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CONCLUSI ON

WHEREFORE, based on t he foregoi ng argunents and aut horities,
the State asks this Honorable Court to affirmthe judgnments and
sentences entered bel ow.
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