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PRELI M NARY STATENMENT

Respondent, the State of Florida, the Appellee in the
District Court of Appeal (DCA) and the prosecuting authority
inthe trial court, will be referenced in this brief as
Respondent, the prosecution, or the State. Petitioner, Dwayne
Lamont Harrell, the Appellant in the DCA and the defendant in
the trial court, will be referenced in this brief as
Petitioner or proper nane.

The record on appeal consists of one volune, which will be
referenced according to the respective nunber designated in
the Index to the Record on Appeal, followed by any appropriate
page nunber. The record also consists of one suppl ementa
volunme, which will be referenced as “SR’ and foll owed by any
appropri ate page nunber. "PJB" will designate Petitioner's
Jurisdictional Brief. Each synbol will be followed by the
appropri ate page nunber in parentheses.

Al'l bold-type enphasis is supplied, and all other enphasis
is contained within original quotations unless the contrary is

i ndi cat ed.

STATEMENT OF THE CASE AND FACTS

For the purpose of this answer brief, the State accepts
Petitioner’'s statenment of the case and facts as recited in his

Petitioner’s Brief on the Merits.






SUMVARY OF ARGUMENT

| SSUE 1I.

The record on appeal does indicate, as the First District
found, that Petitioner’s argunment made on direct appeal was
not raised below at the trial |level as an issue and thus was
not preserved for review of the First District Court.
Secondly, as to the nmerits of Petitioner’s claim the conduct
of the court and the parties was a clear indication that the
pl ea was accepted by the court. Finally, any error was
harm ess error. Thus, the First District properly affirned
the trial court’s denial of Petitioner’s notion to w thdraw

hi s pl ea.



ARGUMENT

| SSUE |
DI D THE FI RST DI STRI CT COURT ERR BY FI NDI NG
THAT PETI TI ONER FAI LED TO PRESERVE HI S ARGUMENT
ON APPEAL AND THUS AFFI RM NG THE DENI AL OF THE
MOTI ON TO W THDRAW HI S PLEA? (Rest at ed)

Accept ance of Conflict Jurisdiction

Before engaging in a discussion of the nerits, it should be
noted that the issue of conflict jurisdiction has not been
briefed by the State or accepted by this Court. The
determ nation of conflict jurisdiction distills to whether the

First District Court's decision reached a result opposite that

of Mller v. State, 775 So.2d 394 (Fla. 4th DCA 2000). No

such determ nation has been made by this Court.

St andard of Revi ew

A trial court’s determ nation to deny a defendant’s notion
to withdraw a pl ea should be revi ewed under an abuse of
di scretion standard. This Court has stated that
[ w] het her a defendant should be permtted to withdraw a

previously entered plea of guilty or nolo contendere is a
guestion addressed to the discretion of the trial court.

Watson v. State, 667 So.2d 242, 245 (Fla. 1st DCA 1995).

“All owing the withdrawal of a guilty plea is within a trial
court's discretion; it is not a matter of right.” Lopez v.
State, 536 So.2d 226, 229 (Fla. 1988); Hunt v. State, 613

So.2d 893, (Fla. 1992).



Ar gunent
The First District Court properly found that the specific
cl ai m brought by Petitioner was not properly preserved for
appellate review. Section 924.051, Florida Statutes (2000)
provi des:

(b) “Preserved” means that an issue, |egal argunment
or objection to evidence was tinely raised before,
and ruled on by, the trial court, and that the

i ssue, |egal argunent, or objection to evidence was
sufficiently precise and that it fairly apprised the
trial court of the relief sought and the grounds

t herefor.

(3) An appeal may not be taken from a judgnment or
order of a trial court unless a prejudicial error is
all eged and is properly preserved or, if not
properly preserved, would constitute fundanmenta
error. A judgenent or sentence nmay be reversed on
appeal only when an appellate court determ nes after
a review of the conplete record that prejudicial
error occurred and was properly preserved in the
trial court or, if not properly preserved, would
constitute fundanmental error.

To preserve an issue for appellate review, there must have

been a specific objection made in the trial court. Tillman v.

State, 471 So. 2d 32, 35 (Fla. 1985) (“In order to be
preserved for further review by a higher court, an issue nust
be presented to the |lower court and the specific |egal
argument or ground to be argued on appeal or review nust be
part of that presentation if it is to be considered

preserved.”) and Steinhorst v. State, 412 So. 2d 332, 339

(Fla. 1982) (“...in order for an argunent to be cogni zabl e on
appeal, it nmust be the specific contention asserted as the

| egal ground for the objection, exception, or notion bel ow).



The defendant bears the burden of show ng that an error was

properly preserved. Goodwin v. State, 751 So. 2d 537 (Fla.

1999).

Petitioner failed to preserve his current appellate
argument as to the grounds for his notion to withdraw the
pl ea. Follow ng the plea coll oquy hearing but before his
sentenci ng hearing, Petitioner filed a witten notion to
withdraw his plea. (I 36). This notion stated that
Petitioner’s notion should be granted for two reasons: 1)
Petitioner believes he is not a habitual offender and 2)
Petitioner asserts that he had been threatened and intim dated
into entering a plea by the Assistant State Attorney. (I 36).
The judge held a hearing on the grounds that Petitioner
raised in his witten notion, heard testinony and denied the
nmotion on the grounds raised. (SR 186). Now on appeal
Petitioner alleges that a plea was never entered in his case
because the judge did not formally accept the plea. Clearly,
the trial court never had the opportunity to hear or rule upon
the Rule 3.172(f) argunment now raised in Petitioner’s initial
brief. Thus, the First District properly found that the
current issue was not preserved and thus, not reviewabl e where
there was no claimthat the error was fundanmental.

This Court should affirmthe First District’s holding that
this issue has not been properly preserved at trial before
even reaching the nerits. Nevertheless, should this court,

what ever the reason may be, find it necessary to reach the



merits of this case, it should affirmthe trial court’s
j udgment and sentence for the reasons bel ow.
The rule regarding withdrawals of a plea offer or
negotiation is stated in Rule 3.172, Fla. R Crim P. The
rule, in pertinent part, states that
[n]o plea offer or negotiation is binding until it
is accepted by the trial judge formally after making
all the inquiries, advisenents, and determ nations
required by this rule. Until that time, it nmay be
wi t hdrawn by either party w thout any necessary
justification.

Id.

Petitioner challenges the denial of his notion to w thdraw
his plea on the ground that the trial court failed to formally
accept his plea. The purpose of the rule governing acceptance
of guilty or nolo contendere pleas is to provide a procedure

designed to insure that defendant's rights are fully protected

when he enters plea to crimnal charges. Curry v. State, 671

So.2d 291 (Fla. 5th DCA 1996). This purpose of the rule was
met by the extensive plea coll oquy which was conducted by the
trial court judge. Petitioner’s direct appeal argunment raises
no such issue as to a deprivation of rights. Petitioner’s
argument does not chall enge the | engthy and extensive plea
col |l oquy which the judge conducted. (SR 132-149). Rather,
Petitioner’s argunent raises a technical violation that in
order to accept the plea the judge nust “formally” accept the
pl ea via the use of the “magic words” that “the court formally

accepts the plea”. See Mackey v. State, 743 So.2d 1117 (Fl a.




2d DCA 1999); Turner v. State, 616 So.2d 194 (Fla. 3d DCA

1993); Howard v. State, 516 So.2d 31, 32 (Fla. 1st DCA

1987) (all holding that when the transcript does not disclose
that the judge formally accepted plea, defendant has absol ute
right to withdraw plea at sentencing). To hold that such
“magi ¢ words” are necessary i s outside the purpose for which
the very rule was established and woul d cause this Court to
rul e upon a technical issue rather than the intended purpose
behind the rule. However, in the present case, the conduct
of the court and the parties clearly indicated that a plea in
fact, had been accepted. First, it is apparent fromthe
conduct of the parties involved at the plea hearing, that the
parties intended to be bound to the conditions described in
the plea agreenent. The conduct of the parties was such that
there was clear intention to enter a plea on the terns

expl ained. Both Petitioner and the State began the hearing by
maki ng statenents indicating the purpose for the hearing--a
wi |l lingness to accept the plea upon the grounds put forth by
each side. (SR 130-32). Petitioner, throughout the hearing,
i ndi cated that he understood the conditions of the plea
agreenent (that he was admtting to be a habitual offender,
wai ving his right to remain silent, that there would be a

m ni rum mandat ory sentence, that no one had coerced himto
enter the plea, that he had enough time to counsel with his
attorney, etc.) and agreed to those conditions. (SR 132-148).

The State’s action in stating a factual basis on the record



only furthered the notion that the parties, on both sides,
intended to enter into a plea agreenent. (SR 143-44). There
was never any objection offered which indicated a willingness
to withdraw or anbival ence as to the decision to enter into a
pl ea agreenent.

Secondly, the trial court’s conduct clearly indicated that
t he plea had been accepted. The court went through an
extensive plea colloquy to determne if the plea was being
ent ered under the correct auspices. (SR 132-148). The trial
court even recognized that the signed formwas “a plea of no
contest.” (SR 141). Most inportantly, the court’s setting of
this case for sentencing is clear evidence that a plea has
been accepted. (SR 148). It is axiomatic that w thout a
determ nation of guilt first, there can be no sentencing.
Rule 3.720, Fla. R Crim P. (stating that “[a]s soon as
practicable after the determ nation of guilt and after the
exam nati on of any presentence reports, the sentencing court
shall order a sentencing hearing”). |In order for the judge to
set a hearing date for sentencing it is first necessary that a
finding of the determ nation of guilt be acconplished.
Because the trial court took pains to determ ne that there was
an agreenent and even set a sentencing hearing, his conduct
clearly evidences the fact that this plea was considered to be
accepted by the court. Because the parties and the trial

judge’s conduct clearly evidenced that the plea had been, in



fact, accepted, this should be recognized as nore than the

nmere plea negotiations described in Rule 3.172.

Har M ess Error

Assum ng arguendo that the trial court did err, any error

woul d have been harnl ess. In State v. Diquilio, 491 So. 2d

1129 (Fla. 1986), the Suprene Court of Florida discussed the
principle of harm ess error. The Suprenme Court held that the

harm ess error test, as set forth in Chapman, infra, and its

progeny, placed the burden on the state, as the beneficiary of
the error, to prove beyond a reasonabl e doubt that the error
conpl ai ned of did not contribute to the verdict or,
alternatively stated, that there is no reasonable possibility
that the error contributed to the conviction. Diguilio at
1135; See Chapman v. California, 386 U S. 18 (1967).

The Federal courts have treated the obvi ous acceptance
conduct of trial courts as being sufficient to establish plea
acceptance. The Federal interpretation of such conduct is
vastly different. This difference is illumnated in the Fifth

District’s holding of U S. v. Mtchell, 964 F.2d 454, 463

(C.A 5 (Tex.) 1992). The court considered a claimidentical
to the one Appellant raises here and held the foll ow ng:

Finally, Mtchell contends that the district court
erred in failing to formally accept his guilty plea

bef ore i nmposing the sentence. The court's judgnment
finding Mtchell guilty was entered Decenber 18,
1989, three days after sentencing. VWil e we agree

that it is preferable for judges to announce their
acceptances of guilty pleas in open court prior to

-10 -



sentenci ng, any error that occurred here was
harm ess. The judge made an explicit finding at
the plea hearing that Mtchell was pleading guilty
freely and voluntarily, so the delay of three days
bet ween i nposition of sentence and the formal
finding of guilt deprived Mtchell of no
constitutional or statutory right. Mor eover, the
transcript of the sentencing proceedi ngs indicates
that all parties understood that the judge had found
Mtchell guilty and accepted the plea agreenent.
Id. Thus, the error in failing to state the “magic words.” if
error, was harm ess to the Appellant’s conviction.

Consi dering the above argunents, there is no nerit to
Petitioner’s claimthat the First District court erred in
affirmng his notion to withdraw his plea. |If this Court
shoul d choose to accept jurisdiction in the current case, it
shoul d accordingly, affirmthe judgnent and conviction of

Petiti oner.

-11 -



CONCLUSI ON

Based on the foregoing reason, the State respectfully
requests this Honorable Court decline to decline to exercise
jurisdiction and submts the decision of the First District
Court of Appeal reported at 826 So. 2d 1059 should be

approved, and the decision entered in the trial court should

be affirmed.

-12 -
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