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PRELI M NARY STATENMENT

Respondent, the State of Florida, the Appellee inthe District
Court of Appeal (DCA) and the prosecuting authority in the trial
court, will be referenced in this brief as Respondent, the
prosecution, or the State. Petitioner, Janes M chael Hughes, the
Appel l ant in the DCA and the defendant in the trial court, wll
be referenced in this brief as Petitioner or by proper nane.

The record on appeal consists of one volune, which will be
referenced according to the respective nunmber designated in the
| ndex to the Record on Appeal. "IB" will designate Petitioner's
Initial Brief. Each synmbol will be followed by the appropriate
page nunber in parentheses.

Al'l enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The State agrees with Petitioner's statenment of the case and

facts.



SUMVARY OF ARGUMENT

The United States Supreme Court held in Apprendi v. New

Jersey, infra, that any fact that increases the penalty for a

crime beyond the statutory maxi num nmust be submitted to a jury.
However, Apprendi does not apply retroactively to post-
conviction proceedings. A change of laww |l not be considered
for retroactive application unl ess the change emanates fromthis
Court or the United States Suprenme Court, is constitutional in
nat ure, and constitutes a devel opnment of f undanent al
significance. Apprendi  does enmanate for the United States
Suprenme Court and involves constitutional rights; however,
Apprendi  does not constitute a developnent of fundanental
significance.

The purpose of the rule announced in Apprendi is to ensure
t hat once a defendant is found guilty, he or she nmay not receive
a sentence higher than the statutory maxi mum unless those
factors which are used to i npose that above-the-maxi mum sent ence
are found by the jury. Al t hough the due process and equa
protecti on concerns are involved, Apprendi does not prevent any
grievous injustices or disparities in sentencing between equally
situated defendants, but instead, it nerely changes the
procedure enpl oyed for determ ning the appropriate sentence. A
def endant serving a sentence that was enhanced because of
j udge-deci ded factors is not necessarily any nore severe than
t hat an equal | y-situated defendant whose sentence was enhanced

based on jury-determ ned factors. There is not a reasonable



probability that a jury s finding regarding a sentencing factor
will be any different from that of a judge. Thus, the due
process and equal protection concerns involved in Apprendi are
i nsignificant.

Moreover, an Apprendi error is not fundanmental and nust be
raised inthe trial court to be argued on direct appeal. Because
Apprendi error can be harnl ess, the purpose behind t he change of
law i s not fundanentally significant or of sufficient magnitude
to be a candidate for retroactive application. In fact, nine
federal circuit courts and two state suprenme courts have found
that Apprendi is not retroactive.

In addition, the trial judges have historically had the
ability to determ ne sentencing factors, which weighs against
appl yi ng Apprendi retroactively to post-conviction proceedi ngs.
| ndeed, if this Court did give retroactive application to the
Apprendi decision the inmpact on the adm nistration of justice
woul d be nonunent al . Petitioner is incorrect in arguing that
there is only a window period of four years and nine nonths in
whi ch cases coul d be effective by the retroactive application of
Apprendi. The period is nuch larger, and the fact that one can
calculate a wi ndow period does not change the fact that the
retroactive application of Apprendi would be nonunental.
Additionally, the retroactive application of Apprendi would
result inawndfall to crimnal defendants because there i s not
a reasonable probability that had the sentencing factor been

presented to a jury rather than a judge the results would have



been different. In fact, retroactive application of Apprend

woul d pl ace crim nal defendants whose convictions were final in
a better position that defendants who were convicted after the
United States Suprenme Court issued Apprendi because defendants
raising the issue in post-conviction proceedi ngs could have the
points automatically deducted from their scoresheet, while a
def endant raising an Apprendi violation on direct appeal would
NOT be entitled to relief if he or she had not preserved the
i ssue. Accordingly, the First District was correct in finding
t hat Apprendi was not a change of l|law that constituted a
devel opnent of f undanent al significance which required

retroactive application, and its opinion should be approved.



ARGUMENT

| SSUE |
DOES THE RULI NG ANNOUNCED | N APPRENDI V. NEW
JERSEY, 530 U.S. 466 (2000), APPLY
RETROACTI VELY? (Rest at ed)

I nt roducti on
There are several prelimnary points which nust be recogni zed

prior to addressing the narrow i ssue of whether Apprendi v. New

Jersey, 530 U. S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000),
shoul d be applied retroactively in post-conviction proceedi ngs
as the petitioner contends.

These proceedings were initiated by a nmotion filed pursuant
to Florida Rule of Crim nal Procedure 3.800(a) alleging that the
sentence inmposed was illegal because it exceeded the nmaxi mum
five-year sentence authorized by the legislature for a third
degree felony. The trial court denied the notion because it
found that the sentence was within the statutory maxi numcreated
by the Florida Legislature in section 921.0014(2), Florida
Statutes and upheld by this Court in Mays v. State, 717 So.2d

515 (Fla. 1998). The trial court rejected petitioner’s argunment

t hat Mays had been overrul ed by Apprendi v. New Jersey, 530 U. S

466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000) noting that there
was no support for such an argunment and that inferior Florida
courts could not overrule decisions of the Florida Supreme

Court.



The very narrow i ssue on appeal inthe district court fromthe
sunmary denial of a rule 3.800(a) nmotion, pursuant to Florida
Rul e of Appell ate Procedure 9.141(b) was whet her the abbrevi at ed
record on appeal shows conclusively that no relief was
appropriate, or, as phrased by this Court, are the clains
“either facially invalid or conclusively refuted by the record.”

McLinv. State, 827 So.2d 948 (Fla. 2002). There is no provision

for an evidentiary hearing on a rule 3.800(a) notion and there
were no attachnents to the trial court order denying relief.
Thus, the issue came down to whether the claim was facially
valid in alleging that the trial court record and Apprendi
showed on their face that Apprendi had overruled Mays and
retroactively decl ar ed section 921.0014(2) to be
unconstitutionally applied.

The district court correctly held, as shown below, that
Apprendi  is not retroactively applicable to postconviction
pr oceedi ngs. However, despite having di sposed of the case by its
decision that Apprendi was inapplicable to postconviction
proceedi ngs, the district court gratuitously held that Apprendi
had overruled Mays and that section 921.0014(2) was
unconstitutionally applied. This was done without the benefit of
the trial court record. The state disagrees for the follow ng
reasons.

First, the ruling was not necessary to the disposition of the

appeal. It is too elenmentary to require citation that an



appellate court should not gratuitously declare statutes

unconstitutional and overrul e decisions of superior courts.
Second, as the trial court correctly recognized, no inferior

state court has the <constitutional authority to overrule

deci sions of this Court. Hoffrman v. Jones, 280 So.2d 431 (Fla.

1973)( “To allow a District Court of Appeal to overrule
controlling precedent of this Court would be to create chaos and
uncertainty in the judicial forum particularly at the tria
level.” .... District courts “are free to certify questions of
great public interest to this Court for consideration, and even
to state their reasons for advocating change.” .... A “District
Court of Appeal does not have the authority to overrule a
deci sion of the Suprene Court of Florida.”

Third, because this was an appeal of a summry denial of a
rule 3.800(a) notion pursuant to rule 9.141(b), the record on
appeal was truncated and it cannot be confidently asserted that
section 921.0014(2) was unconstitutionally applied to the tri al
facts contained in the trial <court record, but not the
appellate, record. For instance, if the trial court record
showed that it was uncontroverted that the evi dence presented to
the jury showed that the battery on which conviction was had was
so violent that the victims jaw was broken on both sides, it
could be confidently concluded that any error, assumng there
was error, in not obtaining a jury finding that the injury was
severe was harm ess under the Supreme Court’s application of

Apprendi. See, United States v. Cotton, et al, 122 S. Ct. 1781




(2002) (Even assuning plain error, there is no prejudice in not
submtting a factual question to the jury when the evidence is
overwhel mi ng and uncontroverted)®

Fourth, the Florida Legislature, subject only to the cruel and
unusual punishments clauses of the United States and Florida
constitutions, has the plenary authority to prescribe maxi mum
and mninmum  punishnments for crimnm nal of fenses. Section
921.0014(2) prescribes indetermnate maximum and m ni num
sentences. If the Florida Legislature wishes to prescribe the
maxi mum statutory sentence, using an indeterm nate sentencing
gui del i nes scoresheet, it has the constitutional authority to do
so and the new maxi mum statutory sentence falls within the
prescribed statutory maxi nrum of Apprendi .

Fifth, even if one assumes that victiminjury points should
be determ ned by the jury and not the judge under Apprendi, and
the state suggests it does not as argued below, that does not
cause section 921.0014(2) to be unconstitutional nor does it
overrule Mays. It only requires that this Court exercise its
rul emaki ng authority under article V, section 5 of the Florida

Constitution to formulate a rule for instructing the jury on all

The First District, contrary to rule 9.141(b), sonmewhat
like the Third District in MLin, regularly ignores the narrow
scope of reviewin rule 9.141(b) and the truncated record on
appeal by directing the state pursuant to Toler v. State, 493
So.2d 489 (Fla. 1st DCA 1986) to address issues which cannot be
adequately addressed in a rule 9.141(b) appeal. Here, for
exanple, the state has the record on appeal fromthe direct
appeal and knows well that there is no factual basis for
arguing that victiminjury was at issue.

-8-



crimes involving victiminjury where the injury does not inhere
in the crine.
The state turns now to the certified question.
St andard of Review

The issue of whether Apprendi v. New Jersey, is applied

retroactively is a question of law, and therefor is subject to
de novo review.
Ar gunment

In Apprendi v. New Jersey, the United States Suprenme Court

held that *“any fact that increases the penalty for a crine
beyond the statutory maxi mum nmust be submtted to a jury, and
proved beyond a reasonabl e doubt.” Apprendi, 530 U S. at 490,
120 S.Ct. 2348. Petitioner contends that his sentences is
illegal in violation of Apprendi because the assessnment of
victiminjury points caused his sentence to exceed the statutory
maxi mum pursuant to section 921.0014(2), Florida Statutes
(1997).% However, petitioner’s conviction was final on Decenber
29, 1999, and the United States Suprene Court issued Apprendi on
June 26, 2000. Hughes v. State, 826 So.2d 1070, 1072 (Fla. 1st

DCA 2002). Therefore, the question before this Court is whether

Apprendi qualifies for retroactive application.

2 Section 921.0014(2) allows for an increase in the
statutory maxi mumto the maxi num gui deli ne sentencing range
when a crimnal defendant’s guidelines score raises the
sentenci ng range beyond the statutory maxi mum set forth in
Section 775.082, Florida Statutes.

-9-



In Wtt v. State, 387 So.2d 922, 931 (Fla.1980), this Court

set forth its test for determ ning whether or not a change of
| aw requires retroactive application. This Court stated that an
al l eged change of law will not be considered for retroactive

application unl ess the change: “(a) emanates fromthis Court or

the United States Supreme Court, (b) is constitutional in
nature, and (c) constitutes a devel opnment of fundanment al
significance.” Id. at 931. Florida based its test for

retroactivity on the considerations set forth in Stovall V.

Denno, 388 U. S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199 (1967), and
Linkletter v. Walker, 381 U S. 618, 85 S.Ct. 1731, 14 L.Ed.2d

601 (1967), in which the United States Suprene Court |ooked to
t he purpose to be served by the new rule, the extent of the
reliance on the old rule, and the effect on the adm nistration
of justice of a retroactive application of the new rule.
Stovall, 388 U S at 297, 87 S.C at 1967. Apprendi  does
emanate for the United States Supreme Court and involves the
right to a jury trial; however, Apprendi does not constitute a
devel opnent of fundanental significance.

“A change of lawthat constitutes a devel opment of fundanent al
significance will ordinarily fall into one of two categories:
(a) a change of |aw which renoves fromthe state the authority
or power to regulate certain conduct or inpose certain

penalties, or (b) a change of law which is of sufficient

magni tude to require retroactive application.” Hughes v. State,
826 So.2d 1070, 1073(Fla. 1st DCA 2002). “[ T] he Apprendi ruling

-10 -



does not divest the state of the right to prohibit any conduct
or the right to establish punishments for proscribed conduct[.]”
Id. Hence, the question is whether it is a change of |aw which
is of sufficient nmagnitude to require retroactive application.

G deon v. Wainwight, 372 U. S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799

(Fla. 1963), is an exanple of a |aw change which was of
sufficient magnitude to require retroactive application. Wtt,
at 929. However, this Court also said:

In contrast to these jurisprudential upheavals are
evolutionary refinenments in the crimnal | aw,
affording new or different standards for the
adm ssibility of evidence, for procedural fairness,
for proportionality review of capital cases, and for
other Ilike matters. Emergent rights in these
categories, or the retraction of former rights of this
genre, do not conpel an abridgenent of the finality of
j udgnent s. To allow them that inpact would, we are
convi nced, destroy the stability of the |aw, render
puni shnments uncertain and therefore ineffectual, and
burden the judicial machinery of our state, fiscally
and intellectually, beyond any tolerable limt.

Wtt, at 929-930. For exanple in Linkletter v. Wal ker, 381 U.S.

618, 85 S.Ct. 1731, 14 L.Ed.2d 601 (1965), “the Suprenme Court
refused to give retroactive application to the new y-announced

exclusionary rule of Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684,

6 L.Ed.2d 1081 (1961).” W¢tt, at 929 n. 26.
To determine if a change of law is of significant magnitude

this court applies Stovall/Linkletter test which “requires an

anal ysis of (i) the purpose to be served by the new rule; (ii)

the extent of reliance on the old rule; and (iii) the effect

that retroactive application of the rule will have on the
adm ni stration of justice.” Hughes at 1073. Crucial to the

-11 -



court’s analysis is the purpose to be served by the new rule.
“Apprendi serves the purpose of ensuring that once a defendant
is found guilty, that defendant nay not receive a sentence
hi gher than the statutory maxi mumunl ess those factors which are
used to inpose that above-the-maxi mum sentence are charged in
the indictnent and proven to the jury beyond a reasonable
doubt . ” Hughes at 1073. However, the court noted that
“[a] though the Apprendi ruling inplicates due process and equal
protection concerns, it does not specifically operate to prevent
any grievous injustices or disparities in sentencing between
equal |y situated defendants. Rather, this change of |aw nerely
changes the procedure enployed for determ ning the appropriate
sentence.” Id. The court explained that for exanple “the
plight of a defendant who is serving a sentence that was
enhanced because of judge-decided factors i s not necessarily any
nore severe than that of an equally-situated defendant whose
sentence was enhanced based on jury-determ ned factors. I n
fact, it is conceivable that, if given the opportunity, a jury
m ght find even nore enhancing factors than would have been
found by the judge.” Hughes at 1074. Furt hernore, Apprendi
still allows the trial judge to access points for sentencing
factors as long as the sentences falls within the statutory
maxi mum Id. Thus, the due process and equal protection
concerns involved in Apprendi are so insignificant that it does

not require retroactive application.

-12 -



I ndeed, inlookingto the significance of Apprendi in contrast
to other violations which required retroactive application, this
Court should consider the fact that had the i ssue been properly
present ed and preserved in the trial court, there is very little
expectation that the outcone of the sentence would be any
di fferent. For example, if a crimnal defendant requested a
special verdict regarding the victims injury, it is unlikely
that a jury' s findings regarding the severity of a victins
injury would be any different that of a judge. Whereas there is
a strong likelihood of a crimnal defendant unfamliar with the
rul es of evidence and unaware that crucial evidence agai nst him
is subject to suppression, wll be convicted when unrepresented
and acquitted if represented by conpetent counsel. Therefore,

G deon v. WAinwight, required retroactive application; however

Apprendi  is not of sufficient magnitude because an Apprendi
violation causes no harmto the defendant. The Sixth Circuit
Court of Appeals stated:

The accuracy that is inmproved by the Apprend
requirement is the better inposition of a proper
sentence. In contrast, the accuracy that is inproved
by the rule of G deon involves the basic determ nation
of the defendant's guilt or innocence. By requiring
that all defendants being charged with a serious crine
are represented by counsel, Gdeon protects the
i nnocent from conviction. Apprendi nerely limts the
potential penalty to be inposed on a defendant.

Goode v. United States, 305 F.3d 378, 385 (6" Cir. 2002).

In fact, the United States Suprenme Court recently held that
an Apprendi claimis not plain or fundanmental error. In United

States v. Cotton, 122 S.Ct. 1781 (May 20, 2002), the high court

-13-



found that an indictnent’s failure to include the quantity of
drugs was an Apprendi error but it did not seriously affect
fairness, integrity, or public reputation of judicial
proceedi ngs, and thus did not rise to the |evel of plain error.
If an error is not plain error cognizable on direct appeal, it
is not of sufficient magnitude to be a candi date for retroactive

application in collateral proceedings. United States v.

Sanders, 247 F.3d 139, 150-151 (4t" Cir. 2002)(enphasi zing that
finding something to be a structural error would seemto be a
necessary predicate for a new rule to apply retroactively and
t herefore, concluding that Apprendi, is not retroactive). I n
fact, the United States Supreme Court has even held that the

right to a jury trial is not retroactive. DeStefano v. Woaods,

392 U.S. 631, 88 S.Ct. 2093, 20 L.Ed.2d (1968)(refusing to apply
the right to a jury trial retroactively because there were no
serious doubts about the fairness or the reliability of the
factfinding process being done by the judge rather than the

jury); Cf. Brown v. Louisiana, 447 U S. 323, 328, 100 S. C

2214, 2219, 65 L.Ed.2d 159 (1980)(holding that the right to a
jury trial was retroactive because the conviction by non
unani nous si x-nenber jury raised serious questions about the
accuracy of the guilty verdicts).

Every ot her federal circuit which has addressed the issue has
found that Apprendi is not retroactive. The United States
Suprenme Court has narrowed the test for retroactivity in Teague

v. Lane, 489 U. S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989),

-14 -



holding that a new rule will not be applied in a collateral
review unless it falls under one of two exceptions. The Court
stated that “[f]irst, a newrule should be applied retroactively
if it places ‘certain kinds of primry, private individual
conduct beyond the power of the crimnal | aw making authority to

proscri be[, ] and “[s]econd, a new rule should be applied

retroactively if it requires the observance of ‘those procedures

that ... are "inplicit in the concept of ordered |iberty.” " 489
U.S. at 307, 109 S.Ct. at 1073. “To fall within this exception,
a newrule nust nmeet two requirenents: Infringenent of the rule
must seriously dimnish the |ikelihood of obtaining an accurate
conviction,” and the rule nust “alter our understanding of the

bedrock procedural elenents essential to the fairness of a

proceeding."” Tyler v. Cain, _ US. __ , 121 S.Ct. 2478, 2484, 150

L. Ed. 2d 632 (2001). “A holding constitutes a ‘“newrule’” within
t he neani ng of Teaque if it ‘breaks new ground,’ ‘inposes a new
obligation on the States or the Federal Governnent,’ or was not
‘dictated by precedent existing at the tine the defendant's

convi ction becane final.'” Gcahamv. Collins, 506 U S. 461, 113

S.Ct. 892, 122 L.Ed.2d 260 (1993), citing, Teague, supra, 489

usS., at 301, 109 S.C., at 1070.

Al t hough the federal test is nowslightly different for this
Court’s test for retroactivity, it is significant to this
Court’s analysis that the federal circuits addressing this issue

have held that Apprendi is not retroactive. United States V.

Sanders, 247 F.3d 139 (4t" Cir. 2002); Curtis v. United States,

-15-



294 F.3d 841 (7" Cir. 2002)(holding that Apprendi is not
retroactive because it is not a substantial change in the |aw,
rather, it "“is about nothing but procedure” and it is not so

fundamental because it is not even applied in direct appeal

wi t hout preservation relying on United States v. Cotton, 122

S.Ct. 1781 (May 20, 2002)); United States v. Brown, 305 F.3d

304(5th Cir. 2002); Goode v. United States, 305 F.3d 378, 385

(6th Cir. 2002); United States v. Mss, 252 F.3d 993 (8" Cir.

2001); Jones v. Smith, 231 F.3d 1227 (9" Cir. 2001); United

States v. Sanchez-Cervantes, 282 F.3d 664, 668 (9" Cir. 2002);

McCoy v. United States, 266 F.3d 1245, 1258 (11t" Cir. 2001);

United States v. Mra, 293 F.3d 1213, 1219 (10th Cir.2002);

Untied States v. Agquirre, 2002 W 188972 (10" Cir. Feb. 7,

2002). Additionally, state supreme courts that have held that

Apprendi is not retroactive. VWhisler v. Kansas, 36 P.3d 290

(Kan. 2001); Sanders v. Al abama, 815 So.2d 590 (Ala. 2001).

In agreenent with the other courts in this nation, Apprendi
is a change of procedure which is not of such significance to
require retroactive application. As the First District stated:
“I'f an Apprendi violation can be harmess, it is difficult to
| ogically conclude that the purpose behind the change of lawin
Apprendi is fundanentally significant. Thus, analysis of the
Apprendi ruling under the first prong of the Stovall/Linkletter

test does not weigh in favor of retroactivity.” Hughes at 1074.

The second prong of the Stovall/Linkletter test is the extent

of reliance on the old rule. Trial judges have historically had

-16 -



the ability to determ ne sentence-enhancing factors. The First
District found that “Apprendi affects the |l ong-exercised freedom
of trial courts to determ ne the exi stence of sentence-enhancing
factors by a preponderance of the evidence. Thus, it 1is
axi omatic that courts have relied on this freedom to a great
extent and for a long time. Again, such historical reliance on
the old rule does not weigh in favor of applying the new rule

retroactively.” Hughes, at 1074.

The third prong of the Stovall/Linkletter test is the effect
that retroactive application of the rule will have on the

adm ni stration of justice. “[I]f the Apprendi decision is held

to be retroactive ... the inpact would be nonunmental.” Hughes
at 1074. *“Each and every enhancenent factor that was determ ned

by a judge and which resulted in a sentence above the statutory
maxi mum will either have to be stricken conpletely and the
sentences recal cul ated without the factor (which in itself is a
| abori ous process), or a jury will have to be enpaneled to

deci de those factors.” 1d. See McCloud v. State, 803 So.2d 821,

827 (Fla. 5th DCA 2001)(finding that effects of Apprendi on
gui delines sentences would be beyond col ossal because
“(V)irtually every sentence involving a crime of violence that
has been handed down in Florida for alnpst two decades has
included a judicially-determ ned victiminjury conmponent to the
gui del i nes score.”).

Petitioner argues that because the w ndow period for the

def endants effective by Section 921.0014(2), Florida Statutes,
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whi ch woul d be fromthe enactment of the provision in 1994 until
t he enactnent of the crim nal punishnent code in 1998, is only

a period of four years and nine nonths, the effect of the

retroactive application of a Apprendi would be mnimal. | B at
25. First, petitioner is incorrect because the Crim nal

Puni shnment al so contains a provision which allows the sentence
to exceed the statutory maximum in Section 775.082, Florida
St atutes based upon the defendant’s guidelines score. See §
921.0024(2), Fla. Stat. (2002). Thus, the period ranges from
1994 until the date Apprendi was issued. Furthernore, Apprendi
violations are not limted to those who were sentenced pursuant
to Section 921.0014(2). In any event, the fact that one can
calcul ate a w ndow period does not change the fact that the
retroactive application of Apprendi wuld be nonunental.
Furthernmore, as stated previously, the retroactive application
of Apprendi would result in a windfall to crim nal defendants
because there is not a reasonable probability that had the
sentencing factor been presented to a jury rather than a judge
the results would have been different. Mor eover, because
Apprendi errors nust be preserved, retroactive application of
Apprendi  woul d place crim nal defendants whose conviction were
final in a better position that defendants who were convicted
after the United States Suprenme Court issued Apprendi but who
failed to preserved the issue in the trial court. Crim nal
def endants raising the issue in post-conviction proceedings

could have the points automatically deducted from their
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scoresheet, while a defendant raising an Apprendi violation on
direct appeal would NOT be entitled to relief if he or she had
not preserved the issue.

Accordingly, the First District correctly found that “(1) the
Apprendi  ruling does not operate to prevent any individual
m scarriages of justice, (2) the courts have | ong-enjoyed the
freedom to find sent ence- enhanci ng factors beyond a
preponderance of the evidence, and (3) retroactive application
of the rule would result in an adm nistrative and judicial
mael stromof postconvictionlitigation[.]” Hughes, at 1074-1075.
Therefore, Apprendi is not a change of |aw that constitutes a
devel opnent of f undanment al significance which requires
retroactive application.

Petitioner also argues that Ring v. Arizona, 122 S.Ct 2428,

153 L.Ed.2d 556 (2002), should be applied retroactively.
However, this issue is beyond the certified question, and should

not be addressed. Crocker v. Pleasant, 778 So.2d 978, 990-991

(Fla. 2001)(declining to address an i ssue because it was beyond
the scope of the certified question and was not decided or

di scussed in the district court's opinion); Goodwin v. State,

634 So.2d 157 (Fla. 1994) (declining to address “the ot her issues
raised by the parties, which lie beyond the scope of the

certified question.”). Furthernmore, Ring v. Arizona, is not

applicable to the case at bar as it involves the application of
the death penalty and the case at hand is a non capital case.

Accordingly, the State declines to address this issue.
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CONCLUSI ON

Based on the foregoing, the State respectfully submts the
certified question should be answered in the negative, the
deci sion of the District Court of Appeal reported at 826 So. 2d
1070 shoul d be approved.
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