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I N THE SUPREME COURT OF FLORI DA

JAMES M CHAEL HUGHES,
Petiti oner,

CASE NO. SC02-2247
1D02- 1258

V.
STATE OF FLORI DA,

Respondent .

N N N N N N N N N N

PETITIONER' S BRIEF ON THE MERI TS

PRELI M NARY STATEMENT
This case is before the Court on a certified question fromthe First District
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Court of Appeal. Jurisdiction arises under Art. V, 83(b)(4), Fla. Const., and Fla.

App. P. 9.030(a)(2)(A(v). The issue is whether the decision in Apprendi v. New
Jersey, 530 U. S. 466 (2000), applies retroactively.

A 16-page record on appeal will be referred to as "I R,/ " followed by the
appropri ate page nunber in parentheses.

This brief is printed in 12 point Courier New font and submtted on a disk.
Attached hereto as an appendix is the opinion of the |ower tribunal, which has been

reported as Hughes v. State, 27 Fla. L. Weekly D2169 (Fla. 1st DCA Cct. 2, 2002).

R.



STATEMENT OF THE CASE AND FACTS

On March 7, 2001, petitioner filed a pro se nmotion to correct sentence under Fl a.
R Crim P. 3.800(a), in which he alleged that he had been convicted of battery on a
jail detainee by another jail detainee, a third degree felony, and sentenced to 80.4
nmonths in state prison, on a 1995 sentencing guidelines scoresheet which contained
four points for legal status and 40 points for severe victiminjury. (I R 10-13).
Petitioner alleged that his 80.4 nonth state prison sentence, in excess of the
statutory maxi mum was illegal because no jury had found the | egal status and victim

injury points, in violation of Apprendi v. New Jersey, supra, and w thout those 44

poi nts, his guidelines range would be 27.3 to 45.5 nonths (I R 1-7).

On July 10, 2001, the judge sunmarily denied petitioner’s notion, and found that
Apprendi was not to be applied retroactively to petitioner’s crime, and that Apprendi
did not overrule this Court’s decision in Mays v. State, 717 So. 2d 515 (Fla. 1998),!

whi ch all owed a sentence to exceed the normal statutory maxinmumif the sentencing
gui deli nes scoresheet so required (I R 14-15).
On July 23, 2001, petitioner filed a tinmely pro se notice of appeal (I R 16). By

unreported order dated June 6, 2002, the lower tribunal ordered the state to respond

M s-cited as volume 715 So. 2d in the opinion bel ow
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to the question of whether Apprendi required a reversal of the judge's order. The
state filed its response on July 17, 2002.

By unreported order dated July 19, 2002, the lower tribunal appointed this Ofice
to represent petitioner and requested it to file a reply to the state’s response.
This Ofice filed its reply on August 1, 2002, and argued that both Apprendi and
Ring v. Arizona, 536 U.S. _ , 122 S.Ct. 2428, 153 L. Ed.2d 556

(2002), required a reversal of petitioner’s sentence.

The | ower tribunal announced five holdings in its opinion. It first held that
Rul e 3.800(a) was the proper vehicle to raise the Apprendi claim Appendi x at 2.
The | ower tribunal then held that the assessnment of four |egal status points did not
vi ol ate Apprendi because the jury necessarily found that petitioner was under | egal
status when it found himaguilty of the crime. Appendix at 2.

The | ower tribunal then held that the assessnment of 40 points for severe victim
injury did violate Apprendi, since they were not found by the jury. Appendix at 2.
The | ower tribunal then held that Apprendi had effectively overruled Mays v. State,

supra. Appendi x at 2.

The |l ower tribunal finally held that Apprendi was not applicable to petitioner’s



sentence, which becane final before Apprendi was decided on June 26, 2000.°2 The
| ower tribunal applied the three-prong test for retroactivity as announced by this

Court in Wtt v. State, 387 So. 2d 922 (Fla. 1980). The lower tribunal found that

Apprendi satisfied the first two prongs, because it was a constitutional change in
the law fromthe U S. Suprenme Court. Appendix at 3.

The | ower tribunal then applied the three-part test of Stovall v. Denno, 386 U. S.

293 (1967), and Linkletter v. Walker, 381 U S. 618 (1965), found that Apprendi was

not a devel opnent in the |aw of fundanmental significance, and so refused to apply it
retroactively to petitioner’s sentence. Appendix at 4-5. The lower tribunal did,
however, certify the followi ng question to this Court:

DOES THE RULI NG ANNOUNCED | N APPRENDI v. NEW
JERSEY, 530 U.S. 466 (2000), APPLY RETROACTI VELY?

Appendi x at 5.

Notice of Discretionary Review was tinely fil ed.

The | ower tribunal did not nention the effect of Ring v. Arizona, supra, which
was deci ded on June 24, 2002.



SUMVARY OF THE ARGUNMENT

Petitioner will argue in this brief that the decision in Apprendi v. New Jersey,

supra, nust be applied retroactively to allow petitioner to attack his 80.4 nonth
sentence, which was in excess of the statutory maximum In Apprendi, the Court held
that any fact which increases the penalty for a state crine beyond the statutory
maxi mum except for the existence of prior convictions, nust be submtted to the jury
and found by the jury beyond a reasonabl e doubt, because to allow the judge to nake
such finding would be a violation of due process.

The standard of review is de novo, since the test for retroactivity is purely a

guestion of state |aw under Wtt v. State, supra. The federal view of which

deci si ons should be applied retroactively is not applicable, since we are free to
adopt our own test, and have done so in Wtt. The Wtt test contains an el ement of
fairness not present in the federal test.

The | ower tribunal properly found that Apprendi was entitled to retroactive
application because it emanated fromthe U S. Suprene Court and was constitutional in
nature. However, the lower tribunal erred in finding that it was not a fundanental
change in the | aw of sentencing.

Apprendi did announce a change in the |aw of fundanmental significance, since it



outl awed the | ong-standing practice of the judge considering sentencing factors
wi t hout a determ nation of those factors by a jury. Allowing a judge alone to assess
poi nts on the sentencing guidelines scoresheet is no |longer constitutionally

permtted.

The |l ower tribunal also failed to consider the effect of Ring v. Arizona, supra,
on petitioner’s sentence. In Ring, the Court held that an aggravating circumnmstance
to support a death sentence nust be found by a jury, because to allow the judge to
make such finding would be a violation of the right to trial by jury. 1n deciding
Ring, the Court cited Apprendi wi th approval and noted that if the state seeks to
i ncrease the penalty beyond what the jury s verdict would authorize, the factors
supporting the increase nust be found by the jury beyond a reasonabl e doubt.

Thus, assessing points for victiminjury and |l egal status, just |ike an
aggravating circunstance in a capital case, increases the defendant’s sentence beyond
t he normal maxi mum aut hori zed penalty. A judge alone may no |onger constitutionally
make a finding of fact to support a sentence in excess of the normal statutory
maxi mum  Thus, after Apprendi and Ring, only a jury is authorized to find victim
injury and | egal status points.

One need only read the separate acrinoni ous opinions of the justices in these two



cases to see that these are fundanmentally significant, and not the type of

evol uti onary changes in the Iaw which would mlitate against retroactive application.

The |l ower tribunal’s main concern was that a retroactive application of Apprendi
woul d have a nonunmental inpact on the adm nistration of justice, for it would open
the floodgates and require judges to recal culate many sentencing gui delines
scoresheets.

The | ower tribunal’s concerns are unfounded, because the decision applies only to
t hose defendants who were sentenced under the former sentencing guidelines statute
which permtted a sentence in excess of the statutory maximum That statute was only
in existence for four years and nine nonths, and there are only nine reported
deci sions discussing it. The class of such inmates is further limted by two nore
factors -- if a defendant enters a plea and admts that he seriously injured the
victim or if the jury necessarily found victiminjury in finding the defendant
guilty of the charge, then he cannot |ater chall enge the assessnent of victiminjury
poi nts.

Courts will only have to | ook at the scoresheets to determne if the defendant

recei ved a gui delines sentence in excess of the normal statutory maxi mum and then to



determine if they assessed points for sonething other than prior record (such as

| egal status or victiminjury). The courts will not have to be concerned that the
retroactive application of Apprendi will lead to new trials being awarded or

convi ctions bei ng vacat ed.

The adm nistrative of justice would be nore detrinentally affected if crimna
def endants, such as petitioner, had the m sfortune of receiving guidelines sentences
in excess of the normal statutory maxi mum during this four year and nine nonth
period. Fundanental fairness requires that this significant change in the |aw be
applied retroactively to petitioner’s benefit.

Petitioner’s pro se notion satisfies the requirenments for pleading in a notion to
correct or vacate a sentence -- it alleges an illegal sentence, which is apparent on
the face of the record, and entitles himto relief. The proper renmedy is to reverse
t he decision of the |ower tribunal and remand with directions that petitioner’s
sentenci ng gui deli nes scoresheet be corrected and that he be resentenced in accord

with a properly-prepared scoresheet.



ARGUVMENT

THE DECI SI ONS ANNOUNCED | N APPRENDI v. NEW

JERSEY AND RING v. ARIZONA MUST BE APPLI ED RETROACTI VELY TO
PETI TI ONER, WHOSE SENTENCE HAD BECOMVE FI NAL, BUT WHOSE SENTENCI NG
GUI DELI NES SCORESHEET CONTAI NS PO NTS FOR FACTORS WH CH WERE NOT
FOUND BY THE JURY BEYOND A REASONABLE DOUBT.

Petitioner was convicted of battery on a jail detainee by another jail detainee
and sentenced to 80.4 nonths in state prison, on a 1995 sentenci ng gui delines
scoresheet which contained four points for |egal status and 40 points for severe
victiminjury. This crime is a third degree felony, normally puni shable by a maxi mum
of five years in state prison.?3

Petitioner pro se notion to correct sentence alleged that his 80.4 nonth state
prison sentence, in excess of the statutory maxinmum was illegal because no jury had

found the legal status and victiminjury points, in violation of Apprendi v. New

Jersey, supra, and wi thout those 44 points, his guidelines range would be 27.3 to
45.5 nont hs.

The | ower tribunal found that the assessnment of 40 severe victiminjury points by
t he judge alone was no | onger permtted under Apprendi, but refused to apply Apprendi

retroactively to correct petitioner’s scoresheet and sentence.

3§§775.082(3) (d) and 784.082(3), Fla. Stat. (1997).
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The standard of review is de novo, since this is purely a question of state | aw.

A. APPRENDI  ANNOUNCED A NEW RULE OF LAW
OF CONSTI TUTI ONAL SI GNI FI CANCE.

In Apprendi v. New Jersey, supra, the Court held that any fact which increases

the penalty for a state crime beyond the statutory maxi mum except for the existence

of prior convictions, nust be submtted to the jury and found by the jury beyond a

reasonabl e doubt, because to allow the judge to make such finding would be a

viol ation of due process:

In sum our reexam nation of our cases in this area, and of
the history upon which they rely, confirnms the opinion that we
expressed in Jones [v. United States, 526 U S. 227, 119 S.C. 1215,
143 L.Ed. 2d 311 (1999)]. O her than the fact of a prior
conviction, any fact that increases the penalty for a crine beyond
the prescribed statutory maxi num nust be submtted to a
jury, and proved beyond a reasonabl e doubt. Wth that exception,
we endorse the statenment of the rule set forth in the concurring
opinions in that case: "[It is unconstitutional for a |legislature
to remove fromthe jury the assessnment of facts that increase the
prescri bed range of penalties to which a crim nal defendant is

exposed. It is equally clear that such facts nust be established
by proof beyond a reasonabl e doubt." 526 U S., at 252-253, 119
S.C. 1215 (opinion of STEVENS, J.); see also id., at 253, 119

S.C. 1215 (opinion of SCALIA, J.). [FN16]

[ FN16] The principal dissent would reject the Court's rule
as a "nmeaningless formalism™"™ because it can conceive of
hypot hetical statutes that would conply with the rule and
achi eve the sane result as the New Jersey statute. Post, at
2388-2390. While a State could, hypothetically, undertake to

11



revise its entire crimnal code in the manner the dissent
suggests, post, at 2389 — extending all statutory maxi mum
sentences to, for exanple, 50 years and giving judges guided
di scretion as to a few specially selected factors within that
range — this possibility seens renote. Anopbng ot her reasons,
structural denocratic constraints exist to discourage

| egi sl atures from enacti ng penal statutes that expose every
def endant convicted of, for exanple, weapons possession, to a
maxi mum sent ence exceeding that which is, in the

| egi sl ature's judgnent, generally proportional to the crine.
This is as it should be. Qur rule ensures that a State is
obliged "to make its choices concerning the substantive
content of its crimnal laws with full awareness of the
consequence, unable to mask substantive policy choices" of
exposing all who are convicted to the maxi num sentence it
provi des. Patterson v. New York, 432 U S., at 228-229, n.

13, 97 S.C. 2319 (Powell, J., dissenting). So exposed, "[the
political check on potentially harsh |legislative action is
then nmore likely to operate.” Ibid. 1In all events, if such
an extensive revision of the State's entire crimnal code
were enacted for the purpose the dissent suggests, or if New
Jersey sinply reversed the burden of the hate crime finding
(effectively assunming a crinme was perforned with a purpose to
intimdate and then requiring a defendant to prove that it
was not, post, at 2390), we would be required to question
whet her the revision was constitutional under this Court's
prior decisions. See Patterson, 432 U S., at 210, 97 S.C.
2319; Multan v. Wl bur, 421 U. S. 684, 698-702, 95 S.C. 1881,
44 L.Ed.2d 508. Finally, the principal dissent ignores the
di stinction the Court has often recogni zed, see, e.g., Martin
v. Ohio, 480 U.S. 228, 107 S.C. 1098, 94 L.Ed.2d 267 (1987),
bet ween facts in aggravation of punishnment and facts in
mtigation. See post, at 2389-2390. If facts found by a
jury support a guilty verdict of nurder, the judge is

aut horized by that jury verdict to sentence the defendant to
t he maxi num sentence provided by the nurder statute. |If the

12



def endant can escape the statutory maxi num by show ng, for
exanple, that he is a war veteran, then a judge that finds
the fact of veteran status is neither exposing the defendant
to a deprivation of |liberty greater than that authorized by
the verdict according to statute, nor is the Judge inposing
upon the defendant a greater stignma than that acconpanyi ng
the jury verdict alone. See supra, at 2359. Core concerns
animating the jury and burden-of-proof requirenents are thus
absent from such a schene.

120 S. Ct. at 2362-63; bold enphasis added.
The Apprendi mpjority did not overrule, but severely limted, the Court’s prior
decision in McMllan v. Pennsylvania, 477 U S. 79 (1986), in which the Court coined

the term “sentencing factor,” and held that the judge could find use of a firearm
(not found by the jury) to inpose a statutory m ni num mandatory sentence. The
Apprendi mpjority found that even though the hate crinme factor, which enhanced the
def endant’ s sentence beyond the normal statutory maxi mum appeared in a penalty
statute and not in the statute defining the elenments of the crinme, that did not
matter, because the Due Process Clauses of the Fifth and Fourteenth Anendments, U. S.
Const., required that factor to be submtted to the jury and found by the jury beyond
a reasonabl e doubt.

Justice Thomas, concurring, expressed the view that McMIIlan was wongly deci ded,

and the Court should adopt a broader common law rule that: “If a fact is by law the

13



basis for inposing or increasing punishnment -- for establishing or increasing the
prosecution’s entitlement -- it is an element. (To put the point differently, | am
aware of no historical basis for treating as a nonelenment a fact that by |aw sets or
i ncreases punishnment.)” 120 S.Ct. at 2379.

Justice O Connor, dissenting, stated that Apprendi “will surely be renenbered as
a watershed change in constitutional law.” 120 S.Ct. at 2380. 1In her view, McMIIan
has been effectively overruled by Apprendi, because: “In one bold stroke the Court
today casts aside our traditional cautious approach and instead enbraces a universal
and seenmingly bright-line rule limting the power of Congress and state |egislatures
to define crimnal offenses and the sentences that follow from convictions
t hereunder.” 120 S.Ct. at 2381.

Justice Breyer, dissenting, noted that: “In nmodern tines the law has left it to
the sentencing judge to find those facts which (within broad sentencing limts set by
the |l egislature) determ ne the sentence of a convicted offender.” 120 S.Ct. at 2397.
In his view, Apprendi is contrary to the recent trend to adopt sentenci ng gui delines,
in which judges are permtted to consider certain factors not found by the jury.

The lower tribunal cited United States v. Cotton, 563 U S. |, 122 S. C. 1781, 152

L. Ed. 2d 860 (2002), for the proposition that an Apprendi violation could be harm ess error.
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That statenment is true as far as it goes. But Cotton is totally distinguishable. The
guestion there was whether a federal indictment nmust allege the quantity of drugs where the
judge inposed a statutorily-required mandatory m ni mum sentence for that quantity. The issue
had not been raised at trial, but rather was raised for the first time on appeal after
Apprendi was deci ded.

Mor eover, Florida has always had a state requirenment, requiring the information to
specifically allege the quantity of drugs, and the jury to specifically find the quantity in
its verdict. See, e.g., Ankiel v. State, 479 So. 2d 263 (Fla. 5'" DCA 1985); and Ri ckman

v. State, 642 So. 2d 846 (Fla. 4th DCA 1984).

There is no doubt that Apprendi constitutes a significant change in the
constitutional |aw of sentencing. Allowing a judge alone to find |l egal status and
victiminjury under 8921.0011(3) and (7), Fla. Stat. (1997), and to assess additional

poi nts on the scoresheet for these two factors, is no |longer constitutionally valid

after Apprendi.*

“The state may argue that this position was rejected by this Court in Hall v.
State, 823 So. 2d 757 (Fla. 2002). Not so. Hall was a crimnal punishnment code case,
where the sentence was within the normal statutory maxi mnum not a sentencing
gui delines case, in which the sentence is beyond the normal statutory maxi mum Nor is
the |l ower tribunal’s decision in Isaac v. State, 27 Fla. L. Wekly D1680 (Fla. 1st DCA
July 23, 2002), controlling, because in that case the departure sentence was within

15



B. RI NG ANNOUNCED A NEW RULE OF LAW
OF CONSTI TUTI ONAL SI GNI FI CANCE.

This Court nust also consider the effect of Ring v. Arizona, supra, on

petitioner’s 80.4 nonth sentence. Ring |ends support to petitioner’s argunment that
Apprendi does apply retroactively to allow a collateral attack on petitioner’s
sent ence.

In Ring, the Court held that an aggravating circunstance to support a death
sentence nmust be found by a jury, because to allow the judge to make such finding
woul d be a violation of the Sixth Amendment right to trial by jury. 1In Arizona, the
presunptivel y-correct and maxi mum penalty avail able for a verdict of first degree
murder by the jury is life in prison. The judge nust inpose a |life sentence unless
he al one finds aggravating circunstances to support the death penalty.® In Ring, the

Court overruled Walton v. Arizona, 497 U. S. 639 (1990), a decision only two years

ol d, which had approved Arizona s death penalty sentencing schene, because it was

the normal statutory maxinum

°This Court has declined to decide the effect of Ring on Florida’s death penalty
statute. See Bottoson v. Moore, 27 Fla. L. Wekly S (Fla. Oct. 24, 2002), and King
v. Moore, 27 Fla. L. Wekly S (Fla. Cct. 24, 2002).
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irreconcil able with Apprendi

In deciding Ring, the Court cited Apprendi w th approval and noted that

if the

state seeks to increase the penalty beyond what the jury's verdict would authorize,

the factors supporting the increase nust

be found by the jury beyond a reasonable

doubt :

We hel d that Apprendi's sentence violated his right to "a
jury determ nation that [he] is guilty of every elenment of the
crime with which he is charged, beyond a reasonable doubt.” 1d.,
at 477, 120 S.Ct. 2348 (quoting United States v. Gaudin, 515 U. S.
506, 510, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995)). That right
attached not only to Apprendi's weapons offense but also to the
"hate crime" aggravating circunstance. New Jersey, the Court
observed, "threatened Apprendi with certain pains if he unlawfully
possessed a weapon and with additional pains if he selected his
victinse with a purpose to intim date them because of their race.”
Apprendi, 530 U.S., at 476, 120 S.Ct. 2348. "Merely using the
| abel 'sentence enhancenent’' to describe the [second act] surely
does not provide a principled basis for treating [the two acts]
differently." Ibid.

The di spositive question, we said, "is one not of form but
of effect.” Id., at 494, 120 S.Ct. 2348. |f a State nmamkes an
increase in a defendant's authorized puni shment contingent on the
finding of a fact, that fact — no matter how the State |l abels it -
must be found by a jury beyond a reasonabl e doubt. See id., at
482-483, 120 S.Ct. 2348. A defendant nay not be "expose[d] ... to
a penalty exceeding the maxi mum he would receive if punished
according to the facts reflected in the jury verdict alone.” 1d.,

at 483, 120 S.Ct. 2348; see also id., at 499, 120 S.Ct. 2348
(SCALI A, J., concurring) ("[A]ll the facts which nust exist in
order to subject the defendant to a legally prescribed puni shnment
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Ri ng,

S.Ct.

must be found by the jury.").

* * *

In an effort to reconcile its capital sentencing systemwth
the Sixth Amendnent as interpreted by Apprendi, Arizona first
restates the Apprendi mpjority's portrayal of Arizona' s system
Ri ng was convicted of first-degree nmurder, for which Arizona | aw
specifies "death or life inmprisonment” as the only sentencing
options, see Ariz. Rev. Stat. Ann. 8 13-1105(C)(West 2001); Ring
was therefore sentenced within the range of punishnment authorized
by the jury verdict. See Brief for Respondent 9-19. This argunent
overl ooks Apprendi's instruction that "the relevant inquiry is one
not of form but of effect.” 530 U.S., at 494, 120 S.Ct. 2348. In
effect, "the required finding [of an aggravated circunstance]
expose[d] [Ring] to a greater punishment than that authorized by
the jury's guilty verdict.” 1Ibid.; see 200 Ariz., at 279, 25
P.3d, at 1151. The Arizona first-degree nurder statute
"aut horizes a maxi mum penalty of death only in a forml sense,”
Apprendi, 530 U. S., at 541, 120 S.Ct. 2348 (O CONNOR, J.,

di ssenting), for it explicitly cross-references the statutory
provi sion requiring the finding of an aggravati ng circunstance
before inmposition of the death penalty. See § 13-1105(C)("First
degree nmurder is a class 1 felony and is punishable by death or
[ife inprisonnment as provided by § 13-703." (enphasis added)). |If
Ari zona prevailed on its opening argunent, Apprendi would be
reduced to a "neaningless and formalistic" rule of statutory
drafting. See 530 U.S., at 541, 120 S.Ct. 2348 (O CONNOR, J.,

di ssenting).

supra, 122 S.Ct. at 2439-40; enphasis added.

Justice O Connor

at

agai n di ssented because Apprendi was a “serious m stake,

122

2449, and shoul d be overrul ed. There is no doubt that Apprendi and Ring
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constitute a significant change in the constitutional |aw of sentencing.?®

Here, the jury found petitioner guilty of battery on a jail detainee, but his
sentenci ng gui deli nes scoresheet contained 40 points for severe victiminjury and 4
points for |egal status, neither of which was found by the jury. As a result, his
presunptivel y-correct guidelines sentence was 80.4 nonths under 8921.0016(1), Fla.
Stat. (1997), which was the sentence he received. |In Florida, just like in Arizona’s
unconstitutional death penalty procedure, the judge nust inpose the presunptively-
correct guidelines sentence, unless he alone finds sonme valid reason to depart
upward. As noted in Ring, the question is not of form but rather of effect.

Thus, assessing points for victiminjury and |l egal status, just |ike an

*The state may argue that the decision in a conpanion case to Ring changes this
result. Not so. In Harris v. United States, 586 U S. __ , 122 S.Ct. 2406, 153
L. Ed. 2d 524 (2002), the Court held, consistent with McMIlan v. Pennsylvania, supra,
that a federal judge may find that the defendant “brandished a firearni and use that
sentencing factor to inpose a statutorily-required mandatory m ni num sentence. Harris
did not involve assessing points on a sentencing guidelines scoresheet for factors
which were not found by the jury. Moreover, Florida has always had a state
requi rement, totally apart from McMIlan, requiring the jury to specifically find the
firearmelenment in its verdict. See, e.g., State v. Overfelt, 457 So. 2d 1385 (Fla.
1984) .
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aggravating circunstance in a capital case, increases the defendant’s sentence beyond
t he normal maxi mum aut hori zed penalty. A judge alone may no |onger constitutionally
make a finding of fact to support a sentence in excess of the normal statutory

maxi mum  Thus, after Apprendi and Ring, only a jury is authorized to find victim
injury and | egal status points. Here, petitioner received a sentence of 20.4 nonths
above the statutory maxi num pursuant to 8921.0014(2), Fla. Stat. (1997), based upon
facts which were not found by the jury. This sentence is illegal.

C. THE FEDERAL TEST FOR RETROACTI VI TY
DOES NOT APPLY I N FLORI DA.

The state below relied on Teague v. lLane, 489 U. S. 288 (1989), Grahamyv. Collins,

506 U.S. 461 (1993), and Tyler v. Cain, 533 U S. 656 (2001), for testing the

retroactivity of Apprendi. In those cases, the Court announced a restrictive test
for determ ning whether a change in the |aw must be applied retroactively in federal

habeas corpus cases. None of these cases had anything to do with the retroactive

application of a constitutional change in the | aw announced by the United States

Suprenme Court to a state court collateral attack.’

"hile it is true that the majority of the |ower federal courts have held that
Apprendi is not retroactive on federal collateral attacks, that opinion is not
unani nrous. See the collection of cases in United States v. Mena, __ F.Supp.2d
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Moreover, the federal Teague test for retroactivity has never been adopted in

Florida. This is because there are conpeting interests between federal habeas corpus
review of a state court conviction and sentence and a state’s own rules of collateral
attack. The federal courts are concerned with comty with the states, and the
finality of a state court judgnent. The state courts are nore concerned about
fundanental fairness as it affects their citizens. As one conmentator has noted:

The tension in federal habeas between the vindication of
i ndi vidual rights and federal concerns over comty and finality
remai ns, although the bal ance favoring one over the other
oscillates. It is evident, however, that these conpeting views
are peculiar only to the federal system where comty and the
federal -state balance play a major role in the Court's limting
the reach of federal habeas. When these factors are subtracted,
all that remains is a conpetition between the interest in
protecting individual rights and the state's interest in
finality. That difference is crucial in examning state
postconviction renedies in contrast to federal renedies, for the
absence of the need for comty creates a conpelling case for
asymetry in federal and state responses to postconviction
relief.

Hutton, “Retroactivity in the States: the Inpact of Teague v. Lane on State

2002 WL 384467 (N.D. Texas, March 7, 2002). See also McCoy v._United States, 266 F.3d
1245, 1271-72 (11t" Cir. 2001), Barkett, J., dissenting (Apprendi announced a new
substantive rule of |aw and the Teague test applies only to new procedural rules); and
United States v. Clark, 260 F.3d 382, 383-89 (5'" Cir. 2001), Parker, J., dissenting

(sane).
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Postconvicti on Renedies,” 44 ALA. L. Rev 421, 436-37 (Wnter, 1993) (enphasis added).
Thus, the state’s reliance bel ow on the Teague test is erroneous, and the judge bel ow
erred in relying on the federal cases in determ ning that petitioner was not entitled
to relief.

D. PRI NCI PLES OF FEDERALI SM PERM T FLORI DA
TO ADOPT I'TS OWN TEST FOR RETROACTI VI TY.

The state and the judge below cited | ower federal court cases which hold that

Apprendi is not retroactive on federal habeas corpus. These do not matter, because

the principles of federalismdictate that we need not blindly foll ow what the federal

courts have done. For exanple, in Smith v. Robbins, 528 U. S. 259, 272 (2000), the

Court held that the states are free to establish procedures to process an indigent’s
direct crimnal appeal as a matter of right, when counsel files a no-nerit brief,

because that Court had an “established practice of permtting the States, within the
broad bounds of the Constitution, to experiment with solutions to difficult questions

of policy.” Smth v. Robbins, 528 U.S. at 272. In Smth v. Robbins, the Court

announced a “hands-off” policy with regard to how the states conduct their business:
“[1]t is mre in keeping with our status as a court, and particularly with our status
as a court in the federal system to avoid inposing a single solution on the States

fromthe top down.” Smith v. Robbins, 528 U S. at 275.
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In Pennsylvania v. Finley, 481 U. S. 551, 555 (1987), the Court stated that the

Anders procedure is not “an independent constitutional command,” but rather only a

“prophylactic framework.” In Giffinv. Illinois, 351 US. 12 (1956), the Court

expressly disclaimed any rul e-nmaking authority over the states in their treatnment of

i ndi gent appeal s.

In Martinez v. Court of Appeal of California, 528 U. S. 152, 163 (2000), the Court

held that the principles of federalismallow the states to develop their own rules to

permt an appellant in a crimnal case to represent hinself on appeal in state court.

Li kewi se, in Addington v. Texas, 441 U S. 418, 431-32 (1979), this Court held that
the principles of federalismallow the states to devel op their own burden of proof

for the standard of civil conm tnment:

That sonme states have chosen — either legislatively or
judicially — to adopt the crimnal |aw standard gives no
assurance that the nore stringent standard of proof is needed or
is even adaptable to the needs of all states. The essence of
federalismis that states nust be free to develop a variety of
solutions to problens and not be forced into a common, uniform
nmol d. As the substantive standards for civil commtnment may vary
fromstate to state, procedures nust be allowed to vary so | ong as
they neet the constitutional mninmum (enphasis added; footnote 5
om tted).

As noted above, the federal test for retroactivity has never been adopted in

Florida. Rather, this Court in Wtt v. State, supra, 387 So. 2d at 928, devel oped
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its own solution to the problemof how to apply |later decisions of constitutional
significance retroactively, and such a procedure does not offend the federal
constitution:

First, the concept of federalismclearly dictates that we retain

the authority to determ ne which "changes of law' will be

cogni zabl e under this state's post- conviction relief machinery.

Second, we know of no constitutional requirenment that the scope

of Rule 3.850 be fully congruent with that of the anal ogous
federal statute.

Thus, it matters not what the federal courts have said about

the retroactivity of Apprendi and Ring.

E. THE WTT TEST FOR RETROACTI VI TY
CONTROLS | N FLORI DA.

In Wtt v. State, supra, 387 So. 2d at 931, this Court announced the follow ng

test for retroactive application of a later decision to a case which has becone
final:
To summari ze, we today hold that an all eged change of | aw
will not be considered in a capital case under Rule 3.850 unless
the change: (a) emanates fromthis Court or the United States
Supreme Court, (b) is constitutional in nature, and (C)
constitutes a devel opnment of fundanmental significance.
Bot h Apprendi and Ring announced new rules of |aw, and changed the existing | aw

on sentencing practices in non-capital and capital cases. Applying the Wtt test, it
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is obvious that petitioner’s situation neets that test. Both decisions were
promul gated by the United States Suprenme Court. Both were constitutional in nature
—- Apprendi based its holding on the Fifth and Fourteenth Amendnments’ Due Process
Cl auses and Ring on the right to trial by jury under the Sixth Amendment, U. S. Const.
Bot h deci si ons have fundanmental significance — Apprendi totally changed what a judge
coul d consider as a “sentencing factor” without input froma jury; and Ring decl ared
that the jury nust be the sentencer in capital cases.

One need only read the separate acrinoni ous opinions of the justices in these two
cases to see that these are fundanmentally significant, and not the type of
“evol utionary changes in the law which would mlitate agai nst retroactive
appl i cati on. The | ower tribunal was incorrect to hold that Apprendi should not be
applied retroactively.

It is the third prong of the Wtt test, whether Apprendi announced a
“fundanmental l y-significant” rule of law, in which the lower tribunal erred. Citing

Stovall v. Denno and Linkletter v. Walker, supra, the Wtt Court stated:

[We note that the essential considerations in determ ning

whet her a new rul e of |aw should be applied retroactively are
essentially three: (a) the purpose to be served by the new rul e;
(b) the extent of reliance on the old rule; and © the effect on
the adm nistration of justice of a retroactive application of the
new rul e.
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Wtt v. State, supra, 387 So. 2d at 926.

Here, the purpose of the new rule announced in Apprendi is to require the jury to
find sentencing factors previously found by the judge. The second el enent of the
Stovall test is nmet if the amount of reliance on the old rule was m ninmal

The | ower tribunal erroneously believed that Apprendi does not inplicate any
fundament al fairness concerns. As noted above, one need only read the separate
acrinmoni ous opinions of the justices in Apprendi and Ring cases to see that they are
fundamental ly significant. The lower tribunal’s main concern was that a retroactive
application of Apprendi would have a nonunental inpact on the adm nistration of
justice, for it would open the floodgates and require judges to recal cul ate many
sent enci ng gui deli nes scoresheets.

The statute at issue here canme into being on January 1, 1994, in 8921.001(5),
Fla. Stat. (1993), and di sappeared on October 1, 1998, when the guidelines were
abol i shed and the crimnal punishment code enacted pursuant to 8921.002(1), Fla.
Stat. (1997). Thus, the wi ndow period is four years and nine nonths, and the effect
of the retroactive application of Apprendi is mnimal, not nonunental.

This Court faced a simlar problemin State v. Callaway, 658 So. 2d 983 (Fla.
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1995). There the question was whether this Court’s decision in Hale v. State, 630

So. 2d 521 (Fla. 1993), cert. denied 513 U. S. 909 (1994), prohibiting consecutive
habi t ual of fender sentences inposed for the sanme crim nal episode, should be applied
retroactively on collateral attack to those sentences which had become final prior to
t he Hal e deci sion.

This Court held that while the retroactive application of Hale have woul d have a
effect on the adm nistration of justice, that effect was limted to only those
sentenced to consecutive habitual offender sentences in the six years between the
1988 habitual offender statute and the 1994 decision in Hale. The w ndow period here
is four years and nine nonths, |less that the six year period at issue in State V.
Cal | away.

Here, the lower tribunal was concerned that a retroactive application of Apprendi
woul d have a nmonunmental effect on the court system The lower tribunal’s concerns
are unfounded.

First, the decision applies only to those defendants who were sentenced under the
former sentencing guidelines statute which permtted a sentence in excess of the
statutory maximumif the scoresheet called for a sentence in excess of the statutory

maxi mum
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Moreover, in State v. Callaway, supra, 658 So. 2d at 987, this Court stated:

Courts will not be required to overturn convictions or delve
extensively into stale records to apply the rule. The

adm ni stration of justice would be nore detrinentally affected if
crimnal defendants who had the m sfortune to be sentenced during
the six year wi ndow between the anmendnent of section 775.084 and
the decision in Hale are required to serve sentences two or nore
times as long as simlarly situated defendants who happened to be
sentenced after Hale.

Li kewise, in order to give this [imted class of defendants relief on their
scoresheets, courts will not have to overturn convictions or delve into stale
records. Courts will only have to | ook at the scoresheets to determne if the
def endant received a guidelines sentence in excess of the normal statutory maxi num
and then to determne if they assessed points for sonething other than prior record
(such as legal status or victiminjury).

The adm nistrative of justice would be nore detrinentally affected if crimnm na
def endants, such as petitioner, had the m sfortune of receiving guidelines sentences
in excess of the normal statutory maxi mum during this four year and nine nonth
peri od.

Second, the lower tribunal has cited nothing to support its assunption that the
nunber of defendants who would benefit froma retroactive application of Apprendi is

monumental . It is inportant to note that only those whose presunptively-correct
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sentence exceed the statutory maxi num woul d benefit from Apprendi. O that group,
only those who received points for something other than prior record (such as | ega
status or victiminjury) would benefit from Apprendi .

In addition to Mays, supra, and the instant case, the undersigned has been able
to | ocate only seven reported decisions in which the guidelines sentence exceeded the
statutory maxi num?@

Mor eover, the class of inmates who were sentenced under the former sentencing
gui delines in excess of the normal statutory maxi num and who fall within the four
year and ni ne nonth wi ndow period created by Apprendi is further limted by two nore
factors. First, if a defendant enters a plea and admts that he seriously injured
the victim then he cannot |ater chall enge the assessnent of victiminjury points.

Hi ndenach v. State, 807 So. 2d 739 (Fla. 4th DCA 2002).

Second, if the jury necessarily finds victiminjury in finding the defendant

cCl oud v. State, 803 So. 2d 821 (Fla. 2" DCA 2001), rev. denied 821 So. 2d 298
(Fla. 2002); Gayton v. State, 725 So. 2d 1179 (Fla. 1st DCA 1998); Floyd v. State, 721
So. 2d 1163 (Fla. 1998); Geen v. State, 715 So. 2d 259 (Fla. 1998); WIlkins v. State,
713 So. 2d 1014 (Fla. 1998); Myers v. State, 696 So. 2d 893 (Fla. 4'" DCA 1997),
guashed, 713 So. 2d 1013 (Fla. 1998); and Gardner v. State, 661 So. 2d 1274 (Fla. 5th
DCA 1995). The opinions in MC oud and Myers reflect that those two defendants had

victiminjury points assessed on their scoresheets; it is not clear fromthe other
opi ni ons whet her those defendants’ scoresheets were inflated by victiminjury points.
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guilty of the charged crine beyond a reasonabl e doubt, then the defendant cannot
claimthat the judge should not have assessed victiminjury points on the scoresheet.

Searles v. State, 816 So. 2d 793 (Fla. 2" DCA 2002) (jury's verdicts of guilty on

three counts of DU manslaughter and one count of DU wth serious bodily injury
supported the judge’'s assessnment of points for death and severe victiminjury); and

Caneron v. State, 804 So. 2d 338 (Fla. 4th DCA 2001) (jury's verdicts of guilty on six

counts of BU mansl aughter and one count of BU wth serious bodily injury supported
the judge's assessnment of points for death and noderate victiminjury).

Thus, the effect on the adm nistration of justice is mnimal, not nonunental, if
only a handful of defendants received a sentence in excess of the statutory maxi num
and sonme of those are precluded from chall enging their scoresheets.

Al t hough the Wtt court may have borrowed sone principles of retroactivity from

its federal brethren, the Wtt test is purely a Florida test, and it contains an

el ement of fairness which is not necessarily contained in the federal test for

retroactivity:

The doctrine of finality should be abridged only when a nore
conpel i ng obj ective appears, such as ensuring fairness and
uniformty in individual adjudications. Thus, society recognizes
t hat a sweeping change of |law can so drastically alter the
substantive or procedural underpinnings of a final conviction and
sentence that the machinery of post-conviction relief is
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necessary to avoid individual instances of obvious injustice.
Consi derations of fairness and uniformty make it very "difficult
to justify depriving a person of his liberty or his life, under
process no | onger considered acceptable and no | onger applied to
I ndi stingui shabl e cases. "

Wtt v. State, supra, 387 So. 2d at 925; enphasis added; footnote 4 omtted.

This Court later reaffirmed the Wtt fairness test in State v. Callaway, supra,

658 So. 2d at 987:

The concern for fairness and uniformty in individual cases

out wei ghs any adverse inpact that retroactive application of the

rul e m ght have on decisional finality.
Thus, Florida recognizes the need for fairness for its citizens not present in
federal habeas corpus proceedi ngs, as pointed out in the Al abama Law Review article,

guot ed supra.

In Ferqguson v. State, 789 So. 2d 306, 312 (Fla. 2001), this Court stated: “The

final consideration of the retroactivity equation requires a balancing of the justice

system s goals of fairness and finality ... .” In State v. Stevens, 714 So. 2d 347,

348 (Fla.), cert. denied 525 U.S. 985 (1998), this Court relied on State v. Call away,

supra, and observed that: “lIndeed, inposition of a hefty crimnal sentence pursuant
to a patently ‘“irrational’ sentencing schene ‘could not withstand a due process

anal ysis’ of any sort.”
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Mor eover, as forner Justice Harding stated in State v. Stevens, the w ndow period

of alittle over six years at issue there would constitute “only a slight inmpact on
the adm nistration of justice” because “The change would not require new trials or
af fect convictions, but would only require the trial courts to repentance the

def endants who were sentenced under the old rule.” 1d. at 350.

In the instant case, the scale tips in favor of fairness over finality. The
retroactive application of Apprendi to the narrow class of innmates described above
woul d not take a great toll on the judicial system Such an application would not
require new trials and would not affect the validity of any convictions. The only
people who will be able to take advantage of a retroactive application of Apprendi
are the few who have received sentences in excess of the normal statutory maxi num
bet ween January 1, 1994, and October 1, 1998, a wi ndow period | ess than the six year
periods at issue in the other cases in which this Court decided in favor of the
retroactive application of new rules of sentencing |aw..

As argued above, a judge in Florida can no | onger assess victiminjury and | egal
status points on the sentencing guidelines scoresheet, without a finding on those
factors by a jury. Both Wtt and fundanental fairness require that this significant

change in the | aw be applied retroactively to petitioner’s benefit.
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F. PETI TIONER' S RULE 3.800(a) MOTI ON
CHALLENG NG VI CTI M | NJURY AND LEGAL
STATUS PO NTS SETS FORTH A MERI TORI OQUS
CLAI M FOR RELI EF.

As not ed above, petitioner’s sentencing guidelines scoresheet contained 40 points
for severe victiminjury and 4 points for |egal status, a total of 108.4 points, and
a recommended gui delines sentence of 80.4 nonths (I R 10-13). |If one deducts the 44
poi nts, because they were not found by a jury beyond a reasonabl e doubt, the new
poi nt total becomes 64.4, the recommended sentence 36.4 nonths, and the guidelines
range from 27.3 to 45.5 nont hs.

Petitioner’s pro se motion satisfies this Court’s requirenents for pleading in a
notion to correct or vacate a sentence -- it alleges an illegal sentence, which is

apparent on the face of the record, and entitles himto relief. Baker v. State, 714

So. 2d 1167 (Fla. 1st DCA 1998). The proper renmedy is to reverse the decision of the

| ower tribunal and remand with directions that petitioner be resentenced within the

corrected range.
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CONCLUSI ON

Based on the argunents contained herein and the authorities cited in support

t hereof, petitioner requests that this Court quash the decision of the district

court, and remand with directions to resentence petitioner in accord with its

di sposition of the issues.

Respectfully submtted,

NANCY A. DANI ELS
PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

P. DOUGLAS BRI NKMEYER #197890
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Tal | ahassee, FL. 32301
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27 Fla. L. Weekly D2169c

Crimnal law -- Sentencing -- Correction -- Claimthat sentence violated ruling of
United States Suprene Court in Apprendi v. New Jersey, because victiminjury points

whi ch were assessed on scoresheet were made on basis of determ nation by judge rather
than jury, and points caused sentence to exceed statutory maxi num for offense --

Al t hough addition of points by judge which caused sentence to exceed statutory maxi num
viol ated rul e announced in Apprendi, defendant is not entitled to relief because rule
announced i n Apprendi does not apply retroactively, and defendant's sentence was

al ready final when Apprendi was decided -- Question certified: Does the ruling
announced in Apprendi v. New Jersey, 530 U. S. 466 (2000), apply retroactively?

JAMES M CHAEL HUGHES, Appellant, v. STATE OF FLORI DA, Appellee. 1st District. Case No.
1D02-1258. Opinion filed COctober 2, 2002. An appeal fromthe Circuit Court for

Washi ngton County. Russell A. Cole, Jr., Judge. Counsel: Nancy Daniels, Public

Def ender, and P. Dougl as Brinkmeyer, Assistant Public Defender, Tallahassee, for
Appel | ant. Robert A. Butterworth, Attorney General, and Trisha E. Meggs, Assistant
Attorney General, Tallahassee, for Appellee.

(PER CURI AM )

The appell ant challenges the trial court's summary denial of his notion to correct
illegal sentence, filed pursuant to Florida Rule of Crim nal Procedure 3.800(a). The
appellant clainms that he has suffered a violation of the ruling announced in Apprendi
v. New Jersey, 530 U.S. 466 (2000), because points were added to his scoresheet based
on factors that were determ ned by a judge rather than a jury, and because those points
caused his sentence to exceed the statutory maxi mum for his offenses. The appellant is
correct that the Supreme Court held in Apprendi that any fact, other than the fact of
prior convictions, that is used to enhance a sentence beyond the prescribed statutory
maxi mum nmust be subm tted and proven to a jury beyond a reasonabl e doubt. However, the
appellant's sentence was al ready final when Apprendi was deci ded. Because we hold that
the rule of |Iaw announced in Apprendi does not apply retroactively to the appellant's
sentence, we affirm

On February 18, 1999, the appellant was found guilty after a jury trial of battery
on a jail detainee by a detainee. The appellant's guidelines range provided for a
sentence in excess of the 60-nonth statutory nmaxi mum after points were assessed for his



prior crimnal record, his legal status at the tinme of the offense, and the severe
injury suffered by his victim In accordance with his scoresheet and section
921.001(5), Florida Statutes (1997),% the trial court sentenced the appellant to 80.4
nmonths in state prison. The appellant's conviction and sentence were affirmed on direct
appeal, and mandate issued on Decenber 29, 1999.

On June 26, 2000, the Suprenme Court decided Apprendi. 530 U.S. at 466. On March 7,
2001, the appellant filed the instant notion to correct illegal sentence in which he
claims that the trial court's assessnent of 4 |egal status points and 40 severe victim
injury points caused his sentence to exceed the statutory maxi numin violation of
Apprendi. The trial court summrily denied the notion, ruling that the defendant's
sentence is authorized by Mays v. State, 71[7] So. 2d 515 (Fla. 1998), in which the
Fl ori da Suprene Court construed section 921.001(5), Florida Statutes, to permt a
sentence in excess of the statutory maxi num for an offense when the offender's
scoresheet recomended an above-the-maxi num sentence. The trial court also opined that
the rule of |aw announced in Apprendi does not apply retroactively to convictions that
occurred prior to June 26, 2000, the date Apprendi was decided. This tinely appeal
fol | owed.

We note initially that rule 3.800(a) is an appropriate procedural vehicle for
rai sing an Apprendi claim since such a violation would produce a sentence in excess of
constitutional and statutory maxi muns and woul d be apparent fromthe face of the
record. See State v. Mancino, 714 So. 2d 429 (Fla. 1998). We find no nmerit in the
appellant's claimthat | egal status points were assessed in violation of Apprendi
because the appellant's conviction for battery on a jail detainee by a detainee
necessarily required the jury to determ ne that the appellant was a detainee at the
time of the offense, which is a |egal status violation. See § 921.0011(3), Fla. Stat.
(1997). Thus, the points which were added because of the appellant's |egal status were
found by a jury and do not violate Apprendi. However, the trial judge, not the jury,
found that severe victiminjury existed to support the assessnment of 40 points. Because
the addition of these victiminjury points caused the appellant's sentence to exceed
the statutory maxi num the addition of these points by the judge violates the rule
announced in Apprendi. Contrary to the trial court's ruling that the appellant's
sentence is authorized under Mays v. State, we conclude that the United States Suprene
Court effectively overruled Mays as to scoring factors that are neither alleged in the
information nor found by a jury beyond a reasonabl e doubt. Thus, the only remaining
guestion is whether the rule in Apprendi applies retroactively to the appellant's
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sentence, which became final prior to the date Apprendi was deci ded.

In Florida, the state suprenme court retains the authority to decide which changes
in the law will be given retroactive effect to cases that are already final. See Wtt
v. State, 387 So. 2d 922, 928 (Fla. 1980). The doctrine of finality is abridged only
when a nore conpelling objective appears, such as ensuring fairness and uniformty in
i ndi vi dual adjudications. Id. at 925. Thus, a change in the law will not be consi dered
retroactive unless the change: (1) emanates fromthe state suprene court or the United
States Supreme Court, (2) is constitutional in nature, and (3) constitutes a
devel opment of fundamental significance. Id. at 931. Apprendi satisfies the first two
prongs of Wtt in that it emanates fromthe United States Suprenme Court and broadens
the constitutional right to a jury trial in crimnal cases. The remaining issue is
whet her the change of |aw created by Apprendi constitutes a devel opnment of fundanmental
significance.

A change of law that constitutes a devel opnent of fundamental significance wil
ordinarily fall into one of two categories: (a) a change of |aw which renoves fromthe
state the authority or power to regulate certain conduct or inpose certain penalties,
or (b) a change of |law which is of sufficient nagnitude to require retroactive
application. Id. at 929. In contrast to changes of law that constitute devel opnents of
fundament al significance

are evolutionary refinenments in the crimnal |aw, affording new or
different standards for the adm ssibility of evidence, for procedural
fairness, for proportionality review of capital cases, and for other

li ke matters. Emergent rights in these categories, or the retraction of
former rights of this genre, do not conpel an abridgenent of the
finality of judgnments. To allow themthat inmpact would . . . destroy the
stability of the I aw, render punishnments uncertain and therefore

i neffectual, and burden the judicial machinery of our state, fiscally
and intellectually, beyond any tolerable limt.

ld. at 929-930.

Because it is clear that the Apprendi ruling does not divest the state of the
right to prohibit any conduct or the right to establish punishnments for proscribed
conduct, the pertinent inquiry is further narrowed to whet her Apprendi announced a



change of law that is of sufficient magnitude to require retroactive application. Such
a determ nation is ascertained by performance of the three-part test set forth in
Stovall v. Denno, 388 U. S. 293 (1967), and Linkletter v. Walker, 381 U S. 618 (1965).
The Stovall/Linkletter test requires an analysis of (i) the purpose to be served by
the newrule; (ii) the extent of reliance on the old rule; and (iii) the effect that
retroactive application of the rule will have on the admi nistration of justice. See
State v. Calloway, 658 So. 2d 983, 987 (Fla. 1995).

Turning to the first prong of the three-part test, we observe that Apprendi
serves the purpose of ensuring that once a defendant is found guilty, that defendant
may not receive a sentence higher than the statutory maxi num unl ess those factors
whi ch are used to inpose that above-the-maxi num sentence are charged in the indictnent
and proven to the jury beyond a reasonabl e doubt. Although the Apprendi ruling
i nplicates due process and equal protection concerns, it does not specifically operate
to prevent any grievous injustices or disparities in sentencing between equally
situated defendants. Rather, this change of |aw nerely changes the procedure enpl oyed
for determ ning the appropriate sentence. Cf. State v. Callaway, 658 So. 2d 983, 987
(Fla. 1995) (finding a change of |aw that prevented the consecutive stacking of
al ready enhanced sentences was fundanentally significant and warranted retroactive
application because equally situated defendants could suffer vast disparity in their
ultimte sentences). \Wiile application of the rule in Apprendi renpves sone sentencing
di scretion fromtrial judges, the potential prejudices that m ght be suffered from an
Apprendi violation are so varied that they do not inplicate issues of fundanmental
fairness. Thus, although due process and equal protection concerns are inherent in the
Apprendi ruling, the inpact on these constitutional protections is not significant.
| ndeed, the plight of a defendant who is serving a sentence that was enhanced because
of judge-decided factors is not necessarily any nore severe than that of an equally-
situated defendant whose sentence was enhanced based on jury-determ ned factors. In
fact, it is conceivable that, if given the opportunity, a jury mght find even nore
enhanci ng factors than woul d have been found by the judge. For exanple, where a judge
may have found that a defendant's actions resulted in only noderate injury to the
victim a jury may find that the victimsuffered severe injury. Under this very
possi bl e scenario, the defendant would have fared far better had he suffered the
Apprendi violation.

We are further persuaded that the purpose of the rule announced in Apprendi does
not inplicate such due process and equal protection concerns as to require
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retroactivity because Apprendi still allows a judge to assess points for any

gui delines factor so long as the resulting sentence is within the statutory maxi num
See |lsaac v. State, 27 Fla. L. Weekly D1680 (Fla. 1st DCA July 23, 2002). Indeed,

al t hough the curtail ment of the sentencing judge's discretion is historically
significant, this curtail ment has been relegated to a harnml ess error analysis in the
federal courts. See United States v. Cotton, 122 S. Ct 1781, 1786 (2002). If an
Apprendi violation can be harmess, it is difficult to |logically conclude that the
pur pose behind the change of law in Apprendi is fundanentally significant. Thus,

anal ysis of the Apprendi ruling under the first prong of the Stovall/Linkletter test
does not weigh in favor of retroactivity.

The second consideration under the Stovall/Linkletter test is the extent to
which the old rule has been relied upon by the courts. Apprendi affects the |ong-
exerci sed freedomof trial courts to determ ne the existence of sentence-enhancing
factors by a preponderance of the evidence. Thus, it is axiomatic that courts have
relied on this freedomto a great extent and for a long tine. Again, such historical
reliance on the old rule does not weigh in favor of applying the new rule
retroactively.

The third factor that must be weighed is the possible adverse effect on the
adm ni stration of justice if the Apprendi decision is held to be retroactive. In this
respect, the inpact would be nonunental. Each and every enhancenent factor that was
determ ned by a judge and which resulted in a sentence above the statutory maxi num
will either have to be stricken conpletely and the sentences recal cul ated wi thout the
factor (which in itself is a |aborious process), or a jury will have to be enpanel ed
to decide those factors. As the Fifth District observed in McCloud v. State, 803 So.
2d 821, 827 (Fla. 5th DCA 2001):

(V)irtually every sentence involving a crime of violence that has been
handed down in Florida for alnmst two decades has included a judicially-
determ ned victiminjury conponent to the guidelines score. Justice

O Connor's observation that the effect of Apprendi to guidelines
sentenci ng woul d be “col ossal” barely describes the cataclysmin Florida
if such sentences are invalidated because the jury did not make the
“victiminjury” finding.

Thus, we find that the disruption to the admnistration of justice weighs agai nst



retroactivity.

Because we find that (1) the Apprendi ruling does not operate to prevent any
i ndi vidual m scarriages of justice, (2) the courts have |ong-enjoyed the freedomto
find sentence-enhanci ng factors beyond a preponderance of the evidence, and (3)
retroactive application of the rule would result in an adm nistrative and judici al
mael strom of postconviction litigation, we hold that the decision announced in
Apprendi is not of sufficient magnitude to be fundamentally significant, and thus,
does not warrant retroactive status. Accordingly, we affirmthe trial court's summry
deni al of the appellant's notion to correct illegal sentence. However, we recognize
that the issue presented is one of great public inmportance and accordingly certify the
foll ow ng question to the suprenme court:

DOES THE RULI NG ANNOUNCED | N APPRENDI v. NEW JERSEY, 530 U.S. 466 (2000),
APPLY RETROACTI VELY?

AFFI RVED;, QUESTI ON CERTI FI ED.
(ALLEN, C.J., WOLF and POLSTON, JJ., CONCUR. )

1Section 921.001(5), Florida Statutes (1997), provides in pertinent part: “If a
recommended sentence under the guidelines exceeds the maxi mum sentence ot herw se
aut horized by s. 775.082, the sentence under the guidelines nust be inposed,
absent a departure.”



