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PRELI M NARY STATENMENT

The City of Wnter Park was the Plaintiff below and w |
be referred to throughout this brief as “Wnter Park” or “the
City.” Florida Power Corporation was the Defendant bel ow and
wll be referred to throughout this brief as “FPC.” Because
t he deci sion bel ow was rendered in an appeal from a non-final
order granting an injunction, the record before this Court
includes a three volunme appendix filed by FPC at the Fifth
District Court of Appeal, and several supplenental docunents
that were inadvertently excluded fromthe appendix. All cites
to the record (derived from FPC s appendi x at the Fifth
District Court of Appeal) will be in the form “(R appendi x
nunber] [page nunber]).” All cites to Wnter Park’s appendi x
filed with this Court will be in the form *“(A[tab nunber]

[ page nunmber]).”

STATEMENT OF THE FACTS

The electrical system which currently serves custonmers in
Wnter Park was originally built by the City of Wnter Park in
1913. (R1 51). In 1927, Wnter Park sold the systemto FPC s
predecessor and entered into a franchise agreenent allow ng
FPC s predecessor to use Wnter Park’s streets, roads and
ri ghts-of-way for constructing, operating and maintaining the
electrical distribution facilities in Wnter Park.(R3 582,

606). In exchange for the rights granted by Wnter Park in



the franchi se!, FPC s predecessor agreed to pay Wnter Park a
franchi se fee which was based on a percentage of the gross
receipts fromthe sale of electricity in Wnter Park. (R3 606,
1040). The franchise also granted Wnter Park the right to
buy back the electrical facilities at the expiration of the
franchi se. (R3 1040-1041). New franchises were granted to FPC
in 1947 and 1971, and each franchi se contai ned a buy back, or
purchase option provision. (R1L 51). Prior to 1999, Wnter
Park and FPC began negotiations for renewal of the electric
franchi se. The parties were unable to agree to the terns of
t he franchi se because FPC refused to agree to a franchise
agreenment which contained a buy back provision, even though
t hat provision had existed in every franchise with Wnter Park
since 1927 and even though FPC originally purchased the system
fromWnter Park. (Rl 51-52). The 1971 franchise was briefly
ext ended while the parties continued to negotiate a new
franchi se agreenent. (Rl 52). The extensions expired on June
12, 2001. (Rl 15).

On June 8, 2001, prior to the expiration of the franchise
extensions, Wnter Park filed a declaratory judgnment action
seeking a declaration that it had the right to purchase FPC s

electric distribution facilities in Wnter Park and to

Though slightly changing over tinme, these rights have al ways
i ncluded both the right to provide electric service in the
City and the right to use the City's rights-of way.



determ ne the value of such facilities by arbitration.

Addi tionally, Wnter Park sought, “[t]o order FPC to conply
with all provisions of the Franchise, including the paynent of
franchi se fees, for so long as FPC continues to utilize Wnter
Park rights-of-way.”

(R1L 3-4). Paragraph 9 of the Conplaint also alleged “[u]nder
Fl orida |l aw, W NTER PARK is granted the authority to regul ate
t he use and occupation of the rights-of-way with regard to
utilities and has the power to inpose a charge for use and
occupation of those rights-of-way.” (Rl 3).

On Decenber 12, 2000, also prior to the expiration of the
franchi se, Wnter Park passed O di nance 2420-01 on first
reading setting forth paranmeters for granting any new electric
franchise to build, own and operate electric distribution
| ines and associated facilities. (Rl 134-148). This
ordi nance was adopted and | ater becane effective on June 12,
2001. This ordinance al so provi ded:

SECTION 17 TERMS GOVERNING “HOD OVER’
FRANCHI SEES. In the event that any Franchisee
has been granted a franchise by the City prior to
the date of this Ordinance (a “Pre-existing
Franchise”) or if an Electric Distribution
Service Franchi se granted under this Ordi nance is
term nated, revoked, or expires, then upon the
term nation, revocation, or expiration of said
franchise, the follow ng shall apply:

(1) Termnation of Franchise. The City

may, in its sole discretion, either
term nate the franchise rights of




Franchi see or enter into negotiations for a
new franchi se consistent with the
requi rements of this Ordinance.

(2) InterimRi ghts of Parties. |If the
City chooses to enter into negotiations
with a Franchi see under Section 17(1)
above, or if a Pre-existing Franchise

hol der refuses to renew or extend its Pre-
exi sting Franchise, or if the Pre-existing
Franchi se expires under its own terms, or
if a termnation event under Section 13
occurs, then Franchi see shall be considered
a tenant at sufferance on the City's
property, streets and rights-of-way and
shall be obligated to continue to perform
its obligations under the terms of the
term nated Pre-existing Franchise or
Electric Distributions Service Franchise
(as applicable) until any such negotiations
have been conpleted and a new Electric

Di stribution Service Franchi se has becone
effective or, if applicable, arbitration
proceedi ngs have been conpl eted and the
City has exercised its option to acquire
title and conpl ete the purchase of the

El ectric Distribution System

(R1 147). The FPC franchise expired at m dnight on June 12,
2001, the sanme day that Ordi nance 2420-01 took effect. FPC
ceased paying franchise fees to Wnter Park upon expiration of
the franchise. (Rl 15).

On July 3, 2001, Wnter Park filed a Motion for Tenporary
I njunction to require FPC to Continue Paying Franchi se Fees.
(R1 15-19). A hearing on Wnter Park’s notion was held on
July 9, 2001. The trial court found that Wnter Park had net

the standards for a tenporary injunction and ordered FPC to



continue to collect and remt the franchise fees to Wnter
Park. (Rl 101-102).

On July 31, 2001, FPC filed a Motion to Dissolve
Tenporary Injunction or, in the Alternative, to Require
Plaintiff to Post Bond or to Require FPC Only to Col |l ect and
Not to Pay (hereinafter “FPC s Motion to Dissolve or Mdify
Tenmporary Injunction”). (Rl 103-110). FPC did not allege any
changes in circunstances or facts fromthe time the tenporary
i njunction was granted by the trial court. (Rl 103-110).
Wnter Park filed a Motion to Strike FPC s Mdtion to Dissol ve
or Modify Tenporary Injunction since there had not been any
changes in circunstances to warrant a di ssolution or
nmodi fication of the trial court’s tenporary injunction. (Rl
111-114). Wnter Park also argued at the hearing that FPC s
motivation was solely to put econom c pressure on Wnter Park
since the franchise fees represented approximately $1, 600, 000
of annual revenue to Wnter Park. (Rl 120-121). Mbreover,
since the franchise fees are paid by the custoners as a pass
t hrough charge and are not paid out of FPC s profit or rate
base, the only purpose of FPC s request to have the franchise
fees put into escrow and not paid to Wnter Park was to cut
of f revenues to Wnter Park and di scourage Wnter Park with
proceeding in its attenpts to have the purchase price of the

system deterni ned through arbitration.



The trial court granted Wnter Park’s Mdtion to Strike
FPC s Motion to Dissolve or Mdify Tenporary Injunction,
denied FPC s Mdtion to Require a Bond, and granted FPC s
Motion to have the franchise fees escrowed rather than paid to
Wnter Park. (Rl 122-123).

Pursuant to the Court’s Order Granting a Speedy Hearing
on an Action for Declaratory Judgnment (Al), a final hearing
was held on October 9, 2001 (A2). At that hearing, FPC
conceded that it was bound by the Fifth District Court of

Appeal s decision in Florida Power Corp. v. City of

Cassel berry, 793 So. 2d 1174 (Fla. 5th DCA 2001) (R3 743), and

an order was entered conpelling the parties to arbitrate the
purchase price of FPC s distribution facilities located in
Wnter Park. (A4 2). The trial court also considered Wnter
Park’ s additional clainms for relief which had been requested
inits Conplaint for Declaratory Judgnment, including Wnter

Park’s request for the Court to “order FPC to conply with al

provi si ons of the Franchise, including the paynent of

franchise fees, for so long as FPC continues to utilize Wnter

Park rights-of-way.” (Rl 4). The sane relief was requested by

Wnter Park in its separately filed Mdtion to Rel ease Escrow
Funds. (A3 1).
At the trial on October 9, 2001, Wnter Park then

presented the foll ow ng evidence:



1. Docunentary evidence of the 1927 Wnter Park
ordi nance which required the paynent of a 2% of revenue
franchise fee from FPC (R3 606); the 1947 Wnter Park
ordi nance which required the paynent of a 2-4% of revenue
franchise fee from FPC (R3 607); the 1971 Wnter Park
ordi nance which required the paynment of a 6% franchise fee
from FPC (R3 607); the January 9, 2001, Wnter Park Ordi nance
whi ch extended the 1971 franchise for an additional six nonths
(R3 608); the 2001 Wnter Park ordi nance which sets the
parameters for the City of Wnter Park granting future
el ectrical franchises and providing for the paynent of
franchi se fees from hol dover franchisees (R3 608); 64
franchi se agreenents between Fl orida Power and ot her
muni ci palities in Florida (sone with buyout provisions, sonme
wi t hout buyout provisions), all containing a 6% franchise fee
(R3 611-613); My 19, 2000, letter from Ken Cone of FPC to
Wnter Park, transmtting a draft franchise agreenent with a
6% franchi se fee and no purchase option (R3 618); and an
Cct ober 13, 2000, letter and revised draft franchise agreenent
with a 6% franchise fee fromFPC to Wnter Park (R3 618-619).

2. Doug Metcalf, Wnter Park City Conm ssioner
testified that FPC woul d not agree to any new franchi se which
contai ned a purchase option. (R3 624-626). He also testified

t hat FPC stopped paying franchise fees to Wnter Park and that



W nter Park continues to provide the same |evel of

mai nt enance, regul ation and protection of the rights-of-way
even though Wnter Park is not receiving any revenues from FPC
for that service. (R3 627-628). M. Metcalf further
testified that FPC continued to profit and benefit fromthe
use of Wnter Park’s rights-of-way in the form of pole
attachnment fees and fromrevenues fromthe sale of electricity
to the citizens of Wnter Park. (R3 628). Finally, M.
Metcalf testified that FPC had been paying Wnter Park
franchise fees for 74 years. (R3 629). Upon questioning by
the Court, M. Metcalf testified that Wnter Park received
about $1.6 mllion dollars a year under the 1971 franchi se
agreenent which contained a purchase option (also known as a
“buyback” or “recapture” provision) and that FPC had offered
$1.7 mllion dollars a year for a new franchi se agreenent

wi t hout a recapture provision. (R3 634).

3. Randy Kni ght, Assistant City Manager of Wnter Park,
testified that Wnter Park performs the followi ng functions in
regul ati ng and mai ntaining the rights-of-way: mintains roads,
pavi ng and si dewal ks; mai ntains drainage; maintains traffic
control; patches potholes; sweeps streets; trins trees and
mai nt ai ns any | andscaping in the right-of-way. (R3 640-641).
In addition, M. Knight testified that the Wnter Park Fire

Departnent responds to all downed power |ines, and there had



been 99 such calls in the first nine nonths of the cal endar
year. (R3 641). M. Knight also testified that the on-scene
time for the fire department was in excess of forty m nutes
for each call because the fire departnent crew waits at the
scene until FPC arrives to address the problem (R3 642).

M. Knight also testified that the police departnment has to
deal with any road bl ockage or traffic probl ens caused by
downed power lines. (R3 642). M. Knight testified Wnter
Park paid FPC to underground the facilities |ocated on

Pennsyl vani a Avenue in Wnter Park because FPC had identified
that area as a nunber one area for reliability problems. (R3
642). M. Knight testified that he estimted that Wnter Park
currently spends over $4,500,000.00 per year on nmaintaining
the rights-of-way. (R3 643). M. Knight testified that FPC
was not currently paying Wnter Park anything for the use of
Wnter Park’s rights-of-way, but that Wnter Park continued to
pay FPC for electricity used by Wnter Park. (R3 644). On
cross exam nation, M. Knight acknow edged that he had to
estimate the total cost of maintaining and regul ating the

ri ghts-of-way because Wnter Park did not keep its records in
such a way which would allow for a precise allocation of the
costs used to maintain and regulate the rights-of-way. (R3
647-649). On cross exam nation, M. Knight testified that the

val ue of the |Iand occupied by FPC woul d exceed the 6%



franchise fee and that it was very expensive for Wnter Park
to have the property used by FPC off of the tax roles. (R3
651) .

FPC cal |l ed one witness, Robert Matthews, regional
proj ects manager for FPC. (R3 669). M. Matthews testified
that FPC s poles, wires, conductors and transfornmers, which
are used to serve residents of Wnter Park, are generally
| ocated within the Wnter Park road rights-of-way. (R3 671).
M. Matthews also testified that there were a coupl e of
hundred of mles of overhead lines in Wnter Park and that the
typical electrical easenment was five to ten feet in wdth.
(R3 674). M. Matthews testified on cross-exam nation that
there was no engi neering reason why FPC could not relocate its
pol es and wires onto property that it purchases from private
property owners or the city. (R3 673). He also testified
that FPC had not tried to purchase any easenent rights from
Wnter Park. (R3 673). M. Mitthews testified that FPC
rented space on FPC s poles, |located within Wnter Park’s
rights-of-way, to cable conpanies and tel ephone conpani es.
(R3 674-675). FPC receives about $7,000, 000 per year from
these rental agreenments. (R3 676). M. Matthews testified
t hat these paynents have continued to be paid to FPC since the
franchise with Wnter Park expired. (R3 678). Finally, M.

Matt hews testified that FPC owns the facilities which Wnter

10



Park paid to underground on Pennsylvania Avenue. (R3 677-
678) .

In its Findings Follow ng Non-Jury Trial, the trial court
found that it would be inequitable to allow FPC to reap the
benefits of the expired franchi se agreenment by continuing to
occupy Wnter Park’s rights-of-way while disavowing its
obligation to continue to pay a franchise fee for the use of
the rights-of-way. (R3 1045). The trial court anal ogi zed the
expired franchise with an expired | ease agreenment. (R3 1045).
Under Florida statutory law, as well as the common |aw, a
tenant who continues to occupy property under an expired | ease
agreenment nust continue to pay rent in at |east the sane
ampunt under the sanme terns as in the expired | ease. (R3
1045). By analogy, the trial court found that FPC shoul d
i kewi se continue to neet its obligations under the expired
franchi se agreenent while the purchase price is finally
resol ved and while FPC continues to use Wnter Park’s rights-
of -way and continues to conduct its electric business. (R3
1046). In that regard, the trial court stated:

While it reaps its benefits, FPC should neet its
obligations. Until the buyback clause issue is

finally resolved, FPC has the status of a

hol dover tenant at sufferance on City' s property

and is obligated to either vacate or abide by
the ternms of the original agreenent. (R3 1045).
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Upon notion filed by Wnter Park, the Fifth District
Court of Appeal relinquished jurisdiction to the trial court
“for entry of a final order of permanent injunction.” (R3
1047). Pursuant to the Fifth District Court’s relinquishment
of jurisdiction, a Partial Final Judgnent was entered by the
trial court on Decenmber 20, 2001. FPC appeal ed that Parti al
Fi nal Judgnment. The Partial Final Judgnent was affirmed by the

Fifth District Court of Appeal in Florida Power Corp. v. City

of Wnter Park, 827 So. 2d 322 (Fla. 5th DCA 2002).

STANDARD OF REVI EW

It is generally recognized in Florida case |aw that the
granting of an injunction is an equitable remedy that is

dependent on the specific facts of the case. See Plissner v.

Goodal | Rubber Co., 216 So. 2d 228, 229 (Fla. 3d DCA 1968);

Johnson v. Killian, 27 So. 2d 345, 346 (Fla. 1946). Deference

is given to the decision made by the trial court since it was
in the best position to evaluate the evidence presented by
both parties in support for and opposition to the injunction.

“As a general rule, trial court orders are clothed with a

presunption of correctness and will remain undi sturbed unl ess
the petitioning party can show reversible error.” Operation
Rescue v. Wonen’s Health Ctr., Inc., 626 So. 2d 664, 670 (Fla.

1993), rev'd in part on other grounds, Madsen v. Wnen's

Health Ctr., Inc., 512 U. S. 753 (1994).
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A permanent mandatory injunction resting on factual

matters “lies within the sound discretion of the trial court
and will be affirnmed absent a showi ng of abuse of
di scretion... This is particularly true where the order relies

on live testinony or other evidence that the trial court is

singularly well-suited to evaluate.” Operation Rescue, 626 So.

2d at 670. In reviewing a trial court’s decision to grant or
deny a permanent mandatory injunction, the appellate court
nmust determ ne, based on the reasonabl eness standard, whether
the trial court abused its discretion. The reasonabl eness
standard consi sts of determ ni ng whet her reasonable men could
differ as to the propriety of the action taken by the trial
court. If so, then the action is not unreasonable and there

can be no finding of an abuse of discretion. See Canakaris v.

Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980). In Canakaris,
this Court further stated, “The discretionary ruling of the
trial judge should be disturbed only when his decision fails
to satisfy this test of reasonabl eness.” _ld. (enphasis added).
In the instant case, the Partial Final Judgnent granting
the City's request for a permanent injunction rests on factual
matters and carries a presunption of correctness. This Court
shoul d not reverse the trial court’s decision unless it finds,
pursuant to the reasonabl eness standard, that the trial court

abused its discretion in granting the pernmanent mandatory
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i njunction.
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SUMVARY OF ARGUMENT

This case concerns a contractual, franchise relationship
bet ween FPC and W nter Park which relationship ended in June,
2001. When FPC refused to acknow edge the term nation of its
contractual right to be the provider of electrical service in
W nter Park through the grant of a franchise by the City,

W nter Park sought equitable relief in the Circuit Court of
the Ninth Judicial Circuit. The trial court, and |later the
Fifth District Court of Appeal, properly applied traditional
contract principles to find that FPC could not continue to
reap the benefits of the expired contract without living up to
its own obligations under the expired contract. The tri al
court entered an injunction requiring FPC to continue to
perform under the contract (franchise) until such tinme as the
relationship could be effectively severed by Wnter Park’s
exercise of its contractual right to have the purchase price
of the distribution assets determ ned through a binding
arbitration proceedi ng.

FPC received the right to do business and profit from
operating an electric systemw thin the City of Wnter Park
for 74 years. During that period of time, FPC collected
franchise fees fromits customers and in turn, paid the
franchise fees to Wnter Park, as it was required to do under

the franchi se agreenents. During that period of time, FPC
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enjoyed the franchise privilege to be the electric supplier to
W nter Park and used the streets, avenues and rights-of-way of
W nter Park for erecting and maintaining its poles, |ines and
ot her equi pment. During that tinme period, FPC never objected
to the franchise, the franchise fees, nor the benefits it
recei ved under the franchi se agreenent. \When the franchise
cane close to its expiration date, Wnter Park and FPC were
not able to agree to the terns of a new franchi se agreenent
because FPC refused to agree to a purchase option which had
been consideration for the original sale by Wnter Park and a
part of the electric franchise for 74 years.

Prior to the expiration of the franchise, Wnter Park
enact ed Ordi nance 2420-01, which set forth Wnter Park’s
parameters for granting any future electric franchises within
W nter Park and al so requiring any pre-existing franchi see who
continues to occupy the rights-of-way after the expiration of
a franchise to conpensate Wnter Park for the use of its
ri ghts-of-way. Also prior to the expiration of the franchise,
Wnter Park filed a declaratory judgnent action to have the
purchase option declared valid, to conpel arbitration of the
purchase price for FPC s electrical facilities and to have the
court order FPC to continue to collect and pay the franchise
fees so long as FPC continued to enjoy the franchise privilege

of supplying electricity to Wnter Park and continued to
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occupy Wnter Park’s property.

W nter Park has, and has al ways had, the power to grant
or refuse to grant franchises within the City limts. It also
has the power to regulate the use of its rights-of-way and
ot her nmuni ci pal property and to inpose conditions to the grant
of these rights. Since FPC continues to use Wnter Park’s
property to provide electricity and Wnter Park continues to
regul ate, maintain and protect the public rights-of-way for
the benefit of the utilities in the rights-of-way, the trial
court correctly ordered FPC to continue to conpensate W nter
Park for the franchise privileges, including the use of its
ri ghts-of-way, pending the arbitration proceedings to
determ ne the purchase price of the facilities.

As the trial court found, the franchise relationship
bet ween FPC and W nter Park has been in existence since 1927.
As part of the consideration for the franchi se agreenent, FPC
agreed to collect and pay Wnter Park a franchise fee equal to
6% of its gross revenues from power distribution within the
City limts. Moreover, the trial court found that:

It is undi sputed that the proposed new agreenents
submtted by both parties contained provisions
for renewal of the long-standing 6% fee. It is
al so undi sputed that the negotiation inpasse was
caused by City' s insistence that the new contract
contain a buyback option, even though such an
option is no |longer required by law, and FPC s

refusal to include such a provision, which it
consi dered unenforceable. (R3 1054).

17



The Fifth District Court of Appeal’s decision in City of

Cassel berry held that the buyback provision was enforceable.

See City of Casselberry, 793 So. 2d at 1180-1181. Ther ef or e,

FPC s refusal to negotiate a new franchi se agreenment which

i ncl uded the buyback provision (which FPC maintai ned was
unenforceable), was, as a legal matter, incorrect. FPC,
however, sought to take advantage of Wnter Park’s inability
to immediately “oust” FPC from Wnter Park’s rights-of-way for
non- paynent of the franchise fees, and unjustifiably stopped
collecting the franchise fees and paying such fees over to

W nter Park. The trial court and the Fifth District Court of

Appeal correctly distinguished Al achua County v. State, 737

So. 2d 1065 (Fla. 1999), by pointing out that the Al achua

County case involved a new “privilege fee” rather than the

continuation of a 74 year old contract which had been
bar gai ned for between the parties. The trial court found
t hat :

[ E] vi dence presented to this Court shows that
W nt er Park’s 6% franchise fee has Dbeen
established by negotiation between the parties
for nmre than seventy years, and was even
proposed by both parties this year for any new
agreenent. Evidence also shows that the annua

cost of maintaining the streets and ri ghts-of -way
typically is more than double the annual fee
collected from FPC, and that City responded with
police and fire services to an average of 10
downed power lines per nonth in the first nine
nmont hs of 2001. The anount of |and occupied in
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Wnter Park by FPC ambunts to nore than two
hundred acres. Wiile City was unable to provide
an exact ratio of the cost of requlating and
nai ntaining the rights-of-way to FPC s occupati on
and use, it did offer sufficient evidence that
the 6% fee was reasonably related to such costs.
It also presented strong evidence that the 6%fee
is afair ‘nmarket rate’ for such use. occupati on,
or rental. (enphasis added)(R3 1056).

I n maki ng the anal ogy between the expired franchise
agreenent and an expired | ease agreenent, the trial court
concluded that “while the franchise fee technically is not
rent, and FPC is not literally a hol dover tenant, the nature
of the relationship, the obligation breached and the remedy
are anal ogous.” Finally, the trial court concluded the
fol |l ow ng:

FPC has continued to enjoy all of the benefits of
t he expired contract while refusing to pay any of
the city fees. It provides electricity to
custoners and collects revenue for that service.
It receives additional benefits fromits use of
city property by renting its utility poles to
other entities such as telecommunications and
cabl e conpanies. Such benefits add to the val ue
of the property rights which City gave to FPC in
exchange for the fee. (R3 1045).

FPC did not present any evidence that the 6% fee was
unreasonabl e or was not a market rate. The testinony of its
only witness, Robert Matthews, was that it woul d be expensive
and inconvenient for FPC to acquire (either through voluntary

purchases or by enm nent dommin) the necessary easenents or

agreenments for the placenent of its poles and wi res outside
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Wnter Park’s rights-of-way. Mreover, M. Mitthews admtted

t hat he was not aware of any attenpts by FPC to purchase or
acquire the necessary rights fromWnter Park. Rather, FPC has
taken the inequitable position that it can continue to enjoy
all of the franchise benefits (providing electric service and
occupation of Wnter Park’s property) w thout providing any
conpensation to Wnter Park. Accordingly, the trial court and
the Fifth District Court of Appeal were abundantly correct in
requiring FPC to continue to pay the franchise fees while it

continues to occupy the City’'s property.
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ARGUMENT

The fundanental question in this appeal is what is the
appropriate remedy for a party’s failure to accept the
term nation of a contractual right to be the electric service
provider within a city? Can the party continue to enjoy all
of the benefits conferred by the expired contract, while at
the sanme tinme, disavow ng any reciprocal obligation that it
has under the expired contract? The trial court properly found
that equitable principles in Florida | aw prevented this
wi ndfall to FPC.

In addition, FPC s failure to continue to pay the
franchise fees at the expiration of the franchise was a
vi ol ation of Ordinance 2420-1. This Ordinance is presuned
valid. Violations of a municipal ordinance nmay be enjoi ned
wi t hout any showi ng of irreparable harm |If a party brazenly
violates a duly adopted munici pal ordinance, irreparable harm
is presunmed. Furthernmore, Wnter Park denonstrated irreparable
harm Wnter Park argued and the trial court accepted that it
woul d be inpossible to re-collect the franchise fees at a

|ater time since the customers of FPC change daily.

I . UNDER HOVE RULE POWER, THE CITY OF W NTER PARK HAS THE
AUTHORI TY TO GRANT, OR TO REFUSE TO GRANT, AUTHORITY TO
A PRI VATE UTILITY SUCH AS FLORI DA POAER TO BE THE
ELECTRI C SERVI CE PROVIDER WTHI N THE CI TY

For a period of 74 years, FPC and its predecessor have
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enjoyed the “special privilege” of a franchise within Wnter

Par k. A franchise is defined as:

[A] right or privilege conferred by law for the
provision of some public purpose or service,
whi ch cannot be exercised w thout the express
perm ssion of the sovereign power, such as by a
| egi sl ative grant. It is a privilege conferred
by the government on an individual or a
corporation to do that which does not belong to
the citizens of the country generally by common
right. For exanple, a right to lay rail or
pi pes, or to string wires or poles along a public
street, is not an ordinary use which everyone nay
make of the streets, but is a special privilege,
or franchise, granted for the acconplishment of
public objects.

36 Am Jur. 2d Franchises From Public Entities 81 (2001).

this Court

Leonard v.

has st at ed:

A franchise is a special privilege conferred upon
i ndividuals or corporations by governnent al
authority to do sonething that cannot be done of
conmon right. All  franchises belong to the
governnment in trust for its people. Franchi ses
do not becone the absolute property of any one,
but their use may be granted or permtted by
pr oper gover nnent al aut hority, subj ect to
supervi sion and regul ation, and upon such terns
as may be lawfully inposed. They are permtted
to be used for the good of the public, usually
for the purpose of rendering an adequate service
wi t hout unj ust di scrim nation, and for a
reasonabl e conpensati on. Franchi ses are not
consuned in their use, and when a particul ar use
of them by individuals or corporations ceases by

non-use, forfeiture, limtation or otherw se, the
further use my be granted or permtted to
ot hers. Private rights in franchises are
confined to a proper use of them for the general
wel f ar e, subj ect to | awf ul gover nnent a

regul ati on.

Baylen St. Wharf Co., 52 So. 718 (Fla. 1910).
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Since Wnter Park has the inherent authority to grant (or
refuse to grant) franchises within the city limts, the
expiration of the previous franchise signals an end to FPC s
right and authority to construct, operate, and maintain
electric power facilities in the City. Wnter Park Ordinance
991, enacted in 1971, provided FPC with the foll ow ng
authority for a termof thirty years:

1. The right, privilege and franchise to
construct, operate and maintain in the said City
of Wnter Park, all electric power facilities
required by the grantee [FPC] for the purpose of
supplying electricity to grantor [Wnter Park],
its inhabitants and the places of business

| ocat ed wi t hin grantor’s [Wnter Par k’ s]
boundari es.

2. The right, privilege, franchise, power
and authority to wuse the streets, avenues,
al | eys, easenents, whar f s, bri dges, public

t hor oughf ares, public grounds and/or ot her public

pl aces of grantor as they now exist or my

hereafter be constructed, open, laid out or

ext ended beyond t he present geographi cal boundary

i nes of grantor.

| n exchange for these rights and privileges, FPC agreed

to pay to Wnter Park, “an anmount which added to the anmount of
all taxes, licenses, and other inpositions |evied or inposed
by the grantor upon the grantee’ s electric property, business
or operations for the preceding tax year, wll equal 6% of
grantee’s revenues fromthe sale of electrical energy to

residential and commercial custonmers within the corporate

limts of the grantor.” In addition, Wnter Park was given
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the right, at and after the expiration of the franchise, to
purchase the electric plant and facilities of FPC | ocated
within the corporate limts of Wnter Park which were used
under or in connection with this franchise or right, at a
valuation to be fixed by arbitration.

W nter Park has the inherent power to require a franchise
froma utility in order for that utility to operate within

W nter Park. See Ellis v. Tanpa Waterworks Co., 47 So. 358,

360 (Fla. 1908) (finding that the usual functions of a
muni ci pal government include granting privileges in the use of
its streets for the purpose of rendering services of a public

nature); Capital City Light & Fuel Co. v. City of Tall ahassee,

28 So. 810, 814 (Fla. 1900) (stating the general incorporation
law for cities includes a general power to provide for the
lighting of the streets of the city and to regul ate, and

i nprove the streets of the city); Blair v. City of Chicago,

201 U. S. 400, 440 (1906) (finding a state granted railroad
franchi se was “of no practical value” until suppl emented by
the consent of the city to use the city' s rights-of-way).
According to Section 166.042(1), Fla Stat., which is known as
t he “Muini ci pal Honme Rul e Powers Act:”
It is, further, the legislative intent that
muni ci palities shall continue to exercise all
powers heretofore conferred on municipalities by

the [repealed] chapters enunerated above, but
shall hereafter exercise those powers at their
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own discretion, subject only to the terns and
condi tions which they choose to prescri be.

One such power was contained in Section 167.22, Fla. Stat.,
whi ch was repealed in 1973. That section conferred to

muni ci palities the power to grant franchises to utilities and
to include purchase options for the facilities by the

muni ci palities in such franchises.

Section 337.401(2), Fla. Stat., in pertinent part states,
“[n]o utility shall be installed ... unless authorized by a
witten permt issued by the authority.” Pursuant to Section

366.11(2), Fla. Stat., Wnter Park has police power over
streets and rights-of-way and the statutory right to “continue
to receive revenue fromany public utility as is now or as nay
be hereafter provided in any franchise.”

This Court has held that a city has the inherent power,
authority, and prerogative to provide utility service to its

residents and preclude conpetition. See Ellis, 47 So. at 360;

Storey v. Mayo, 217 So. 2d 304, 307 (Fla. 1968); Aneri Steel

Corp. v. Clark, 691 So. 2d 473, 478 (Fla. 1997). Since a

muni ci pality has a paranount right to provide utility services
to its residents, it also has the right to contract with
anot her for the provision of that service or to grant a
franchi se all owi ng another entity to serve its residents for a

l[imted tine period. See Ellis, 47 So. at 360.
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Therefore, if a city which has exercised its power to
franchise the right to provide electrical service to its
residents, then that sane city nust al so have the
corresponding right, upon term nation or expiration of that
franchise, to end the grant of authority. Although FPC readily
admts that the franchise has expired, it argues that the
expiration of the franchise has absolutely no inpact on its
right, authority, and privilege to continue to provide
el ectrical service to the residents of Wnter Park and the
corresponding right to use the public rights-of-way of Wnter
Park to acconplish those purposes. FPC s position appears to
be that, although it has “nmutually agreed to franchises” with
over 100 cities, that the absence of such a franchise does not
destroy its right, authority, or privilege to provide
el ectrical service to the residents of the city and to use the
public rights of way. This position is contrary to the
| anguage of the franchi se agreenent itself which expressly
acknow edges that it is the City (and not FPC) which has the
ability to bestow the privilege to provide electrical service
and to bestow the authority to use the public rights of way to
acconplish this purpose. It is also contrary to the
overwhel m ng nunmber of cases where this issue has been

consi der ed. See City of Fayetteville v. Fayetteville Water,

Light & Power Co., 135 F. 400, 404 (E.D.N.C. 1905) (“[T]he
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city parted with its sovereignty to defendant for only a
limted time, reserving the right to resume its sovereignty,
and limting the right of way given defendant in its streets,
so that, upon such |imtation taking effect, the defendant
could no | onger do business as a water conpany.”); City of

| ndi anapolis v. Consuners’ Gas Trust Co., 144 F. 640, 644 (7th

Cir. 1906), cert. den., Cole v. City of Indianapolis, 203 U.S.

592 (1906) (“While the incorporated gas conpany was the
creature of the state, with its being and inherent powers
derived alone fromthe state enactnents ...it is alike
unquesti onabl e that such incorporation conferred no power to
exerci se the purposes declared in the organization for

supplying gas within the city of Indianapolis, except as

expressly authorized by the municipality. The city being the

source of the grant, not nerely a consenter to it, the terns

and duration of the grant to that end were prerogatives of the

city., delegated by the state, and the gas conpany was

powerl ess, equally with any individual, to exact terns or

privileges.” (enphasis added))

Both FPC in its brief and Tanpa El ectric Conpany ("TECO")
inits amcus brief claimthat the Florida Legislature has
preenpted Wnter Park from charging rent for usage of its
ri ghts-of-way by virtue of the adoption of a "vast statutory

framework." Florida |aw recognizes two types of preenption
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express and inplied. See Santa Rosa County v. Gulf Power Co.,

635 So. 2d 96, 101 (Fla. 1st DCA 1994). An express preenption
by the | egislature nust be specifically and directly contained

in the statute. See Hill sborough County v. Fla. Rest. Ass’n,

603 So. 2d 587, 590 (Fla. 2d DCA 1992). It cannot be inplied
or inferred. See Id. Chapter 366, Fla. Stat. does not
contain an express preenption by the legislature and in fact,
contains various provisions confirmng the retention of power
by municipalities.

An inplied preenption is found to exist only in cases
where the | egislative schene is so pervasive as to evidence an
intent to preenpt the particular area and where strong public
policy reasons exist for finding such an area to be preenpted

by the Legislature. See Lowe v. Broward County, 766 So. 2d

1199, 1207 (Fla. 4th DCA 2000). "The courts should be careful
in inmputing an intent on behalf of the Legislature to preclude
a | ocal elected governing body fromexercising its home rule

powers." Tallahassee Memi|l Reg’'|l Medical Cir., Inc. V.

Tal | ahassee Medical Cir., Inc., 681 So. 2d 826, 831 (Fla. 1st

DCA 1996). See also St. Johns County v. N.E. Fla. Builders

Ass’'n, 583 So. 2d 635 (Fla. 1991).
Nowhere in Chapters 337, 366, 166, Fla. Stat., or
anywhere else is there any express or inplied preenption of

any powers held by cities to provide electric service to its
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residents, to grant electric franchises, and to coll ect
franchi se fees based upon rental value or the val ue of
conducting the electric business in a city (or any other
reasonabl e basi s).

On the contrary, existing statutes, case |aw, and other
sources indicate that such authority remai ns undi m ni shed.
Nowher e does Chapter 337, Fla. Stat. nmention any preenption of
muni ci pal electric franchise powers. Chapter 366, Fla. Stat.
has since its adoption expressly preserved nunicipal electric
franchi se powers through Section 366.11, Fla. Stat., and the
right to charge franchise fees.?

I n addition, FPC s argunment would render the expiration
of the franchi se agreenent as a non-event because FPC coul d
continue to enjoy all of the benefits conferred by the
franchi se, wi thout any of the corresponding obligations. This

woul d amount to a perpetual, exclusive franchise.

The 1951 version of Chapter 366 contained an express
reference to preservation of Section 167.22, the purchase
option statute. Although repeal ed and replaced by Section
166.042 in 1973, the reference to Section 167.22 in Section
366. 11 was | eft unchanged when the so-called “Grid Bill” was
adopted in 1974. See Section 366.11(2), Florida Statutes
(1975) and Chapter 74-196, Laws of Florida (1974). The
express reference to a repealed statute was not deleted until
1977 as part of a scrivener’'s revision bill. See Chapter 77-
104, Laws of Florida (1977). Presumably, if the Florida
Legi sl ature intended that these broad nunicipal electric
franchi se powers were to be preenpted in 1974, sone
affirmati ve statement woul d have been made and reference to an
al ready repeal ed statute woul d have been del et ed.
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Franchi se grants are construed agai nst the grantee and

in favor of the public. See Tanpa-Hillsborough County

Expressway Auth. v. K E. Mrris Alignnent Serv., lnc., 444 So.

2d 926, 928 (Fla. 1983); Delta & Pine Land Co. v. Peoples Gn

Co., 546 F. Supp. 939, 943 (N.D. Mss. 1982), aff’d, 694 F.2d
1012 (5th Cir. 1983). Gants of franchises are in the nature
of a nonopoly and are strictly construed agai nst the grantee.

See Capital City Light & Fuel Co., 28 So. at 814; City of

Dur ham v. Durham Pub. Serv. Co., 109 S.E. 40, 41 (N.C 1921),

aff’d, Durham Pub. Serv. Co. v. City of Durham 261 U. S. 149

(1923); Mtchell v. Dakota Cent. Tel. Co., 246 U S. 396, 412

(1918).
A franchise is not renewabl e unless the franchise clearly

provides that it is renewable. See City of Cl eveland v.

Cleveland Elec. Ry. Co., 201 U S. 529 (1906). The courts

generally will not construe a franchi se agreenent in such a
way as to render it perpetual or permanent. See Blair, 201

U S at 452; State v. Des Mines City Ry. Co., 140 N.W 437,

448 (lowa 1913). As stated in Leonard, “All franchises bel ong
to the governnment in trust for its people.” Leonard, 52 So.
at 718. Franchises do not becone the absolute property of
anyone, but their use may be granted or permtted by proper

governnental authority, subject to supervision and regul ation,
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and upon such terns as may be lawfully inposed.® The
expiration of the franchise granted to FPC by W nter Park
effectively termnated FPC s right and authority to be the
el ectric service provider in Wnter Park; to construe the
franchise in any other way woul d anount to a perpetual

nmonopoly of FPC s service.

1. EPC HAS NO AUTHORITY TO PROVI DE ELECTRI CAL SERVI CE W THI N
W NTER PARK, NOR TO USE THE PUBLI C RI GHTS OF WAY, W THOUT
A VALID FRANCHI SE AGREEMENT.

FPC s statutory “duty to serve” does not abrogate the
necessity for FPC to have a valid franchise with Wnter Park
in order to continue to provide service within Wnter Park and
to use the City’s rights-of-way in the provision of such

service. In City of WIson v. Weber, the Suprenme Court of

Kansas considered the rights of a private electric utility
conpany whi ch had reached the expiration of its franchise with

the City of Wlson. City of Wlson v. Wber, 166 P. 512 (Kan.

1917) .

While FPC cites several pre-honme rules cases for the notion
that “electric utilities’ use of public rights-of-way cannot
be burdened by fees,” the cases actually support the argunent
t hat private corporations cannot gain exclusive perpetual
rights in rights-of-way against the public rights held in
trust by cities. See Roney Inv. Co. v. City of Manm Beach,
174 So. 26 (Fla 1937); Fla. Cent. and Peninsula R R Co. V.
Ccala St. and Suburban R R Co., 22 So. 692 (Fla. 1897); City
of Jacksonville v. Jacksonville St. R R Co., 10 So. 590 (Fl a.
1892) .
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The City of WIson brought an action to enjoin the WIson
El ectric Light Conpany fromillegally occupying and using the
streets of the city for the distribution of electric |Iight and
power. The franchi se agreenent between the electric conpany
and the city had been entered into in 1901 and expired by its
own terns in 1916. The utility conpany argued that it was
providing electric service pursuant to regul ation of the
Public Utilities Comm ssion of the state. The utility conmpany
contended that the creation of the Public Utility Conm ssion
and its exclusive jurisdiction inplicitly superceded and
repealed the authority of a city to control its public rights
of way and to grant franchises to operate within the city.
| ndeed, the precise question on appeal was franed as, “[D]id
the legislature in the enactnment of the Public Uilities Act
intend that the control of the cities and the granting of
franchi ses to persons or corporations to operate within the
city should be taken fromthe mayor and council on whomit had
been expressly conferred and give it to the Public Utilities
Comm ssion?” [d. at 513. The court concluded that the Public
Uilities Act dealt with rates and service and gave the
Comm ssion full power and jurisdiction respecting these
matters. The court explicitly held that the Comm ssion’s power
to regulate rates and service did not usurp a city' s authority

to require a franchise to conduct business within the city
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limts and to use the public rights-of-way of the city.

Therefore, once the franchi se had expired, the city was within
its rights to request and receive an injunction requiring the
utility to renove its equi pnment fromthe streets owned by the

city. See id. at 514. See also Detroit United RR v. City

of Detroit, 229 U. S. 39, 45-46 (1913)(“[Where a street

railroad is authorized to operate in the streets of a city for
a definite and fixed time, and has enjoyed the full term
granted, it may, upon failure to renew the grant, be required,
within a reasonable tine, to renove its tracks and ot her
property fromthe streets.”)

Simlarly, other courts have held that allowing a public
utility to continue to serve city residents without a valid
franchise would nullify a city’'s inherent rights to grant (or
refuse to grant) franchises and to control the city’s rights-

of -way. See United Tel. Co. v. City of Hill City, 899 P.2d

489, 498-500 (Kan. 1995) (di scussing the bal ance between the
statutory powers of tel ephone conpanies to |lay and naintain
their lines in public roads, the powers of nmunicipalities to
grant franchises, and the statutory power of the Kansas

Cor poration Comm ssion to grant certificates of conveni ence
and necessity; although tel ephone conpany had received a
grant of convenience and necessity to serve city, it still

needed a valid franchise fromthe city in order to provide
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service within the city); Madison Cablevision, Inc. v. City

of Morganton, 386 S.E.2d 200, 212 (N.C. 1989)(“The power to

grant or to refuse to grant a franchise is vested solely in

t he governi ng body of the city. This power is essentially

legislative in nature, and its exercise is discretionary.”)
Upon the expiration of a franchise of a public utility,

there is no |longer any contractual relationship between the

city and the utility, and the right of the utility to operate

under the franchise and to use the city prem ses and property

ceases. See Ludlow v. Union Light, Heat & Power Co., 22

S.W2d 909, 910 (Ky. Ct. App. 1929); City of Detroit v.

Detroit Union Ry., 184 N.W 516, 518-519 (Mch. 1921); lowa

Elec. Light & Power Co. v. Town of Grand Junction, 250 N W

136, 139-140 (lowa 1933). On the expiration of a franchise,
the right of a public utility to occupy the streets and render
service term nates, and nere acqui escence on the part of the
muni ci pal officials in the continued occupation of the streets
gives the public utility no additional right and does not
estop the city frominsisting upon its discontinuing service

and the occupation of the streets. See Ohio Elec. Power Co.

v. State, 167 N.E. 877, 878 (Chio 1929); City of San D ego V.

Southern Cal. Tel. Corp., 266 P.2d 14, 21 (Cal. 1954).

11, EPC MUST PAY FOR | TS USE OF THE FRANCHI SE RI GHTS AND
FOR I TS USE OF THE PUBLI C RI GHTS- OF- WAY AFTER
EXPlI RATI ON OF THE FRANCHI SE
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It is black letter law that a party to a contract who
continues to enjoy the privileges conferred in the contract
upon the expiration of the contract is |liable to the other
party for the value of the rights enjoyed under a theory of
inplied contract, unjust enrichnment, quantum neruit, equitable
est oppel or hol dover tenancy.

Al t hough Wnter Park has the legal ability to refuse to
grant a new franchise to FPC, as a practical matter, it has no
ability to imediately exclude FPC fromthe rights-of-way
because the public’s health, safety and welfare m ght be
j eopardi zed. Wnter Park is in the process of exercising its
right to purchase the electrical distribution assets owned by
FPC within the City. The City is abiding by the contract
(franchi se) and having the purchase price of the distribution
assets owned by FPC determned in a binding arbitration. This
is the process agreed to by the parties. FPC cannot take
unfair advantage of this situation because common | aw
principles of inplied contract, unjust enrichnent, quantum
meruit, equitable estoppel and hol dover tenancy require FPC to
continue to pay for that which it continues to use. A party
may not continue to enjoy the benefits of a contract once the
contract has been term nated or expires, w thout paying for

those privileges. City of San D ego, 266 P.2d at 21-22
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(finding that the court could not force a city to grant a
franchise and that the city was entitled to a franchise fee
for the time period in which tel ephone conpany used city
ri ghts-of-way without a franchise).

A. | MPLI ED CONTRACT AND QUANTUM MERUI T

Quantum neruit is a comon | aw net hod of recovery that

means “as much as deserved.” Black’'s Law Dictionary 1243

(6th ed. 1990). \Where services are rendered or goods received
outside of a witten agreenent, the courts nay | ook to a prior
written agreenment between the parties to determne a fair
price for the goods or services under an inplied contract

t heory. For exanple, in Westinghouse Credit Corp. v. Grandoff

Invs., Inc., 297 So. 2d 104, 106 (Fla. 2d DCA 1974), a

purchaser of an office building brought suit against a | essee
upon an inplied contract theory to recover rent for the

| essee’s use of extra square footage. Although the trial court
determ ned that the extra square footage was not covered
within the witten | ease agreenent, the court found that there
was an inplied contract for the | essee to pay for what it

used. The court | ooked to the witten | ease agreenent for the
ot her | eased space and determ ned what the | essee had been
paying on a per square foot basis. This amunt was the inplied
contract anount for the | essee’s use of the extra square

footage. See id. at 106-107.

36



Li kewi se, in the present case, FPC continues to use al
of the rights, privileges and authorities which were granted
under the franchise agreenment. The franchi se agreenment itself
contains a negotiated consideration for FPC s use of these
rights, privileges and authority. There is an inplied contract
bet ween FPC and Wnter Park that FPC will continue to pay for
that which it is using, under the sane terns and conditions of
the expired contract.

B. UNJUST ENRI CHVENT

The requirenment that FPC continue to pay franchise fees
to the city is also supported under a theory of unjust
enri chment. Unjust enrichnment is an equitable remedy which
may be applicable where no express contract exists. See

Thunderwave Inc. v. Carnival Corp., 954 F. Supp. 1562, 1565-

1566 (S.D. Fla. 1997). Unjust enrichment has been used in a
factually simlar case to conpensate a city for the continued
use of its rights of way after a franchi se agreenent had

expired. In City of Las Cruces v. El Paso Elec. Co., 1997

WL. 1089567 (D.C.N.M 1997), the court considered clains by
the City of Las Cruces for unjust enrichment. The def endant,
El Paso Electric Conpany had franchises fromthe City of Las
Cruces from 1911 to 1994. These franchi se agreenents provided
that the city would receive franchise paynents in exchange for

the electric conpany’s right to use and occupy the city’'s
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streets in order to provide electricity to residents of the
city. The parties were not able to agree to the terns of a new
franchi se agreenent, but the electric conpany continued to
occupy and use the property of the city. See id. at *1-2.

The court considered the three elenments of an unjust

enri chnent claim

1. That a benefit was conferred,
2. That there was an acceptance of the benefit; and
3. That the circunstances indicate that such a

result would be harsh and inequitable. See id. at *3.

Based on facts of that case, the court found that the
city had established a claimfor unjust enrichnent. The court
found that the electric conpany had been unjustly enriched in
the amount of 2% of its gross revenues (the sane fee which was
pai d under the witten franchi se agreenment which had expired).
See id. at *5. This decision was affirmed on appeal in City

of Las Cruces v. El Paso Elec. Co., 166 F.3d 1220 (10th Cir.

1999).

In the present case, FPC would be unjustly enriched if it
were able to continue to receive all of the benefits under the
expi red franchi se agreement w thout conpensating the City for

t hese benefits.

C. EQUI TABLE ESTOPPEL
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Under the principals of equitable estoppel, a party may
not accept the benefits of a transaction, contract, statute,
regul ati on or order, and then take an inconsistent position to

avoi d corresponding obligations or effects. See DeShong v.

Seaboard Coast Line R R Co., 737 F.2d 1520, 1522 (11th Cir.

1984); Kaneb Servs., Inc. v. Federal Savings and Loan Ins.

Corp., 650 F.2d 78, 81 (5th Cir. 1981).

In the present case, FPC operated its electric
di stribution systemw thin Wnter Park under franchise
agreenents which granted FPC the rights and privileges of a
franchise, as well as the use of the City’'s rights-of-way for
a franchise fee which was cal cul ated as a percentage of gross
revenues. At no tinme did FPC allege that the payment of such a
fee was an unconstitutional tax. Having accepted all of the
benefits of the franchise relationship, and continuing to
accept the benefits of the franchise even though it has
expired, FPC should be equitably estopped from now asserting
that the paynment of franchise fees based on a percentage of
gross revenues i s an unconstitutional tax.

D. HOLDOVER TENANCY

In Chapter 83, Fla. Stat., the Florida Legislature
adopt ed hol dover provisions with regard to any residential or
commerci al | ease. Thus, upon the expiration of a | ease of real

property, a holdover tenant becomes a “tenant at sufferance”
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which is liable for the sane rental paynments which it
previously paid under the expired or term nated | ease. Even if
the court finds that a condition precedent to a | ease did not
occur, a “tenant should not be allowed to accept the benefits
of possession while avoiding all duty of paynment.” Fla. Atl

Marine, Inc. v. Sem nole Boatvard, Inc., 630 So. 2d 219, 221

(Fla. 4th DCA 1993). The general rule in Florida is that a
tenant whi ch hol ds over with the consent or acqui escence of
the landlord is presuned to have a tenancy upon the sane

covenants and ternms of the original |ease. See Wngert v.

Prince, 123 So. 2d 277, 279 (Fla. 2d DCA 1960); Security Life

& Accident Ins. Co. v. United States, 357 F.2d 145, 148 (5th

Cir. 1966). There is an inplied obligation that both parties
must abi de by the ternms of the original agreenent. See

W ngert, 123 So. 2d at 279; Rosanpbnd v. ©Mann, 80 So. 2d 317,

319-320 (Fla. 1955).

In a franchi se context, courts have held that a plaintiff
has its choice. It may collect either the franchise fees per
t he agreenent for the hol dover period, or it may recover the
profits it could have nmade during the hol dover period, had it

had possession of the property. See KFC Corp. v. Lilleoren,

821 F. Supp. 1191, 1193 (WD. Ky. 1993); Ramada Inns, Inc. V.

Gadsden Motel Co., 804 F.2d 1562, 1565-1567 (11th Cir. 1986):

McDonald’s Corp. v. CB Mgnt.., Inc., 1998 U S. Dist. LEXI S
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12553, *2 (N.D. Ill. 1998)(Plaintiff cannot recover both, “as
t hat woul d invol ve doubl e-counting.”) In Charter

Communi cations, Inc. v.

Santa Cruz, the court acknow edged that the cable tel evision

operator which continued to operate after the expiration of
the franchise “continued to operate as a hol dover tenant.”

Charter Communications, Inc. v. Santa Cruz, 133 F. Supp. 2d

1184, 1188 (N.D. Cal. 2001). A holdover tenant is liable for
t he reasonabl e rental value of the property on the same terns

and conditions of the original |lease. See Nelson v. G owers

Ford Tractor Co., 282 So. 2d 664, 666 (Fla. 4th DCA 1973);

Wodard Tire Co., Inc. v. Hartley Realty, Inc., 596 So. 2d

1114, 1116 (Fla. 3d DCA 1992).

The trial court properly found that FPC should not be
permtted to discontinue the collection and paynent of the
franchise fees to Wnter Park while FPC effectively continues
to enjoy all of the benefits of a franchise. To do so would be
to grant FPC a perpetual, exclusive, and free franchise at the
public’s expense and without any legislative intent to create

such a permanent privilege and nonopoly.

| V. ORDI NANCE 2420-01 REQUIRES FPC TO PAY FRANCHI SE FEES
UNTI L THE CITY EXERCI SES | TS PURCHASE OPTI ON
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In addition to common | aw and conmon sense which requires
t he continued paynent of the fees, Wnter Park al so enacted an
Ordi nance which requires FPC to continue to coll ect and pay
the franchise fees while the purchase price of the electric
facilities is being arbitrated. Section 17 of this Ordinance
is set forth in full in the Statenment of Facts.

The Muni ci pal Home Powers Act secures for nunicipalities
t he broad exercise of honme rule power granted by the
Constitution. The legislature’s intent in enacting the Act
was to extend to municipalities the exercise of powers for
muni ci pal governnmental, corporate, or proprietary purposes not
expressly prohibited by the Constitution, general or special
| aw, or county charter and to renove any limtations,
judicially inposed or otherw se, on the exercise of hone rule
powers ot her than those so expressly prohibited.

Pursuant to Section 166.021(1)-(3), Fla. Stat., nunicipal
| egi sl ative bodi es have the power to enact any ordi nances
concerning any subject matter on which the state |egislature
may act, with the follow ng exceptions:(a) annexation, nerger,
and exercise of extraterritorial power;(b) any subject
expressly prohibited by the Constitution; (c) any subject
expressly pre-enpted to state or county governnent by the
Constitution or by general |law, and (d) any subject pre-enpted

to a county pursuant to a county charter adopted under the
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Consti tuti on. See Lake Worth Utils. Auth. v. City of Lake

Wrth, 468 So. 2d 215, 216-217 (Fla. 1985); Gaines v. City of

Ol ando, 450 So. 2d 1174, 1178 (Fla. 5th DCA 1984); City of

Boca Raton v. State, 595 So. 2d 25, 28 (Fla. 1992). The

common rule for legislation, including ordinances, is that it
takes i medi ate effect upon passage. See 5 McQillin, The Law

of Munici pal Corporations, 815.39 (3d ed. 1996). Therefore,

an ordinance is valid and enforceable when all | egal
requi renents for its passage have been conplied with by the
| egi slative body. See id.

Where an ordinance is passed relating to a matter that is
within the | egislative power of a county or nunicipality, the
ordi nance is presuned to be valid, constitutional, and

reasonabl e. See City of Mam v. Kayfetz, 92 So. 2d 798, 801

(Fla. 1957); Thomas v. City of West Palm Beach, 299 So. 2d 11,

15 (Fla. 1974); Prior v. Wiite, 180 So. 347, 356 (Fla. 1938);

McAul ey v. York, 106 So. 418, 419 (Fla. 1925); Seaboard Air

Line R R Co. v. Hawes, 269 So. 2d 392, 396 (Fla. 4th DCA

1972).

Further, when a | ocal ordinance appears on its face to
have been regularly enacted, all presunptions wll be indul ged
in favor of its validity. The courts will not inquire into the
moti ves of a governing body of a nunicipal corporation in

adopting an ordinance that is |legislative in character. Nor
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wi Il they consider the policy or wisdom of the enactnent. See

City of Wlton Manors v. Starling, 121 So. 2d 172, 174 (Fl a.

2d DCA 1960). Mbreover, a court will not consider a
constitutional question where the case may be deci ded on ot her

grounds. See City of Mam , 92 So. 2d at 800; Union Trust Co.

v. Lucas, 125 So. 2d 582 (Fla. 2d DCA 1960).

Where a county or nunicipal ordinance is attacked on the
grounds of unreasonabl eness or unconstitutionality, the burden
is on the person alleging its invalidity to establish that
fact. In other words, if an ordinance is not inherently
unreasonabl e, unfair, or oppressive, a person attacking it
must assune the burden of affirmatively showi ng that as
applied to himor her it is unreasonable, unfair, or

oppressive. See Union Trust Co., 125 So. 2d at 587; Gates v.

City of Sanford, 566 So. 2d 47, 49 (Fla. 5th DCA 1990).

It is well settled in Florida | aw that when a
muni cipality seeks to enjoin a party fromviolating an

ordi nance, irreparable harmis presuned. See Rich v. Ryals,

212 So. 2d 641, 643-644 (Fla. 1968); Dade County v. O Brien

660 So. 2d 364, 365 (Fla. 3d DCA 1995); State v. Kaszyk, 590

So. 2d 1010, 1011 (Fla. 3d DCA 1991). In P.M Realty & Invs.,

Inc. v. City of Tanpa, P.M Realty appealed the trial court’s

non-final order granting a Motion for Prelimnary |Injunction

filed by the City of Tanpa. P.M Realty & Invs., Inc. v. City
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of Tanpa, 779 So. 2d 404, 405 (Fla. 2d DCA 2000). In

uphol ding the prelimnary injunction, the Court found that,
“the trial court properly held that when one violates a city
ordi nance, irreparable harmis presunmed.” l1d. at 406.

Ordi nance 2420-01 requires a franchi see under an expired
el ectric franchise to continue paying franchise fees while an
arbitration proceeding to determ ne the purchase price of the
electric distribution facilities is pending. This ordinance
is a valid exercise of Wnter Park’s hone rule powers and

provi des additional support for the |lower court’s rulings.

V. FRANCHI SE FEES ARE NOT | MPERM SSI BLE TAXES

In City of Oviedo v. Alafaya Utils., Inc., the court

confirmed a city’'s unfettered right to adopt reasonable rules
and regul ations pertaining to the use of its rights-of-way in

accordance with Section 337.401, Fla. Stat. City of Oviedo v.

Alafaya Utils., Inc., 704 So. 2d 206, 207 (Fla. 5th DCA 1998).

In City of Plant City v. Mayo, 337 So. 2d 966, 973 (Fl a.

1976), this Court rejected the Conm ssion’ s argunents which
analyzed the city’'s franchi se fees as taxes and hel d:

[We have absolutely no difficulty in holding
that the franchi se fees payabl e by Tanpa El ectric

are not ‘taxes’. The cities would |ack | awful
aut hority to inpose taxes of this type and,
unl i ke other governnental |evies, the charges

here are bargained for in exchange for specific
property rights relinquished by the cities.
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See also Pac. Tel. and Tel. Co. v. City of Los Angeles, 282

P.2d 36, 43 (Cal. 1955) (stating a fee which city may exact
for franchise to use streets and public property is not a
t ax).

I n Alachua County, this Court reaffirmed its previous

hol dings that “cities have the power ‘to inpose a charge for
the use and occupation of the streets by [a utility conpany]

enbraced in the power given to the city to regulate its

streets.’” Alachua County, 737 So. 2d at 1067 (quoting City of

Pensacola v. S. Bell Tel. Co., 37 So. 820, 824 (Fla. 1905).

I n Alachua County, this Court further explained:

[Municipalities which have the power and are
charged with the duty of regulating the use of
their streets may inpose a reasonable charge, in
the nature of a rental, for the occupation of
certain portions of their streets by telegraph
and tel ephone conpanies, and nmay al so inpose a
reasonable charge in the enforcenent of | ocal
governmental supervision, the latter being a
police regulation. (citations omtted)

Al achua County, 737 So. 2d at 1067.

Significantly, the Alachua County case involved a new
“privilege fee.” The undisputed facts of that case were: (a)
that the privilege fee was not related to the extent of the
use of the electric utilities of the county rights-of-way; (b)
the privilege fee was not related to the reasonabl e rental
val ue of the land occupied by electric utilities within the

county rights-of-way; (c) the privilege fee was not related to
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Al achua County’s costs of regulating the use by electric
utilities of the county rights-of-way; (d) the privilege fee
was not related to the cost of maintaining the portion of
county rights-of-way occupied by electric utilities; (e) the
privilege fee did not represent a bargained for agreenent

bet ween Al achua County and any electric utility, but was
unilaterally inposed upon the electric utilities by the
County; (f) electric utilities providing electric service to
consuners in Alachua County could not reasonably avoid the
privilege fee by renmoving their equi pment and facilities from
the county rights-of-way; and (g) the revenue derived fromthe
i nposition of the privilege fee was intended to fund general
county operations and to reduce the county ad val oremtax
mllage rate.* See id. at 1066-1067.

Unli ke the Al achua County case, Wnter Park and FPC have

established a rate which was bargai ned for and agreed to by
the parties and which constituted a reasonable fee for the
extent of use by FPC within Wnter Park’s rights-of-way, the
reasonabl e rental value of the |and occupied by the electric
utilities within Wnter Park’s rights-of-way, Wnter Park’s

cost of regulating the use by electric utilities within Wnter

‘A careful reading of Alachua County reveals that the
| ower court, sitting in its capacity as a bond validation
court, received a stipulation of the parties to each of these
facts.

a7



Park’s rights-of-way and the cost of maintaining the portion
of Wnter Park’s rights-of-way occupied by FPC. This right was
established in the 1971 Franchi se Agreenent as 6% and was al so
established in the proposed franchi se agreenents exchanged
bet ween FPC and Wnter Park in 2000 and 2001. FPC pays a 6%
franchise fee in over 100 franchises with nunicipalities that
it has entered into throughout the State of Florida.

It is significant that Al achua County tried to justify
its “privilege fee” after the fact by arguing that it was a
franchise fee. In the instant case, FPC has always paid a
franchise fee to Wnter Park for the use of Wnter Park’s
ri ghts-of-way and this fee had its genesis in the purchase and
sale of the electric distribution facilities to FPC s
predecessor. >

Al so unli ke the Alachua County case, FPC may avoid payi ng

any fee to Wnter Park by vacating Wnter Park’s rights-of-
way. Since Alachua County involved a new “privilege fee”
whi ch was not nmerely a carryover of a prior, bargained for

reasonable rental rate, it is inapplicable to the present

°Clearly, the Suprenme Court in Alachua based its decision
in part on the later-day inposition of a fee with no factual
basis or contract history where the utility had previously
exi sted for decades. Here, however, the City and its electric
system and ri ghts-of-way predate FPC. Moreover, unlike
counties, the Florida Legislature has gone to great |lengths to
preserve city franchise rights. See Sections 366.11(2) and
166. 042, Fla. Stat.
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case. Moreover, the other franchise agreenents between FPC and
muni ci palities throughout the state as well as the nultitude
of agreenents between other utilities and nmunicipalities
establish that the market rate for the use and occupation of a
muni ci pality’s rights-of-way is overwhel m ngly 6% of the
electric utilities’ gross revenues generated within the
muni ci pality.

The distinction between a tax and a fee is that there is
no requirenment that taxes provide any special benefit to the
property. In contrast, fees “nust confer a special benefit on
feepayers ‘in a manner not shared by those not paying the

f ee. Vol usia County v. Aberdeen at O nond Beach, 760 So. 2d

126, 135 (Fla. 2000)(quoting Collier County v. State, 733 So.

2d 1012, 1019 (Fla. 1999)). A special assessnment nust satisfy
a two prong test in order to be considered a valid speci al
assessnment rather than a tax: (1) the service at issue nust
provi de a special benefit to the assessed property; and (2)

t he assessnent nust be properly apportioned. See SMV

Properties, Inc. v. City of North Lauderdale, 760 So. 2d 998,

1001 (Fla. 4th DCA 2000). The legislative determ nation is
presumed correct and the burden is on the party contesting
this special assessnent to establish its invalidity.

In the present case, there is no dispute that (1) FPC has

historically paid a 6% fee to Wnter Park for the use of its
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ri ghts-of-way under a Franchise Agreenent which included the
purchase option; and (2) in the franchise negotiations between
FPC and Wnter Park, the 6% fee was never an issue, only the
purchase option. FPC should not be able to unilaterally adopt
a corporate policy which prohibits entering into Franchise
Agreenents with a purchase option when a franchise
relationship has existed for over 70 years between the parties
and then use the absence of a franchi se agreenment as an excuse

for w thhol ding payment for the use of Wnter Park’s property.

In Jacksonville Port Auth. v. Alamb Rent-A-Car, Inc., the

First DCA held that the City Port Authority’s 6% gross
recei pts charge on off airport rental car agencies was not a

t ax. Jacksonville Port Auth. v. Alamp Rent-A-Car, 600 So. 2d

1159, 1165-1166 (Fla. 1st DCA 1992). The parties had
stipulated that the 6% fee did not directly correlate with any
cost analysis perfornmed and that the fees Al anp paid were used
to generate revenue for support of all three | ocal airports,
even though Alanmpb only served one of the airports. See id. at

1161. The Jacksonville Port Auth. court noted:

We are convinced the fees need not relate only to
the use of the airport roads and shuttle stops,
but may apply to general airport maintenance and
operational costs. They are not levied nerely to
cover the costs of a service enlarged because of
t he presence of Alanp. Rather, construction and
mai nt enance of the Airport was undertaken for

50



airline passengers, who in turn are the custoners
for both on- and off-site rental car conpanies.
Al anp i s but one of the businesses which flock to
the area, desiring to pluck a portion of the
existing comuter rmarket arising from the
Airport’s already established facility. The
added burden Alamp places on the Airport
i ncludes, of course, the elenment of increased
traffic from Alanp’s shuttle buses and the need
for a pick/up/drop/off area. The benefit Al anmo
recei ves, however, flows from all phases of the
ai rport operation.

ld. at 1163 (quoting Alanb Rent-A-Car, Inc. V. Bd. of

Supervisors, 221 Cal. App. 3d 198, 207-208 (Cal. Ct. App.

1990)).
Likewise, it is irrelevant that Wnter Park did not

present evidence that the 6% fee was related to the

increnmental cost of maintaining or regulating the right of way
caused by FPC s presence in the right of way. FPC has agreed
that the 6% fee is the proper conpensation to Wnter Park for
the use of its rights-of-way and FPC shoul d be estopped from

argui ng ot herw se.

CONCLUSI ON

The 6% franchi se fee paid by FPC has historically
provided funds to Wnter Park to permt the use of and to
regul ate, maintain, and protect the public rights-of-way which
Wnter Park holds in trust for the public. Oher utilities
whi ch occupy the rights-of-way also pay a franchise fee to

Wnter Park to defer the costs which Wnter Park incurs to
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protect such utilities (and the traveling public) wthin the
public rights-of-way. Although Wnter Park may chose to
performthe sanme | evel of regulation and mai ntenance of the
public rights-of-way, with or wthout FPC occupying the
rights-of-way, it is only fair that FPC bear its share of the
burden of these costs during the tinme in which it continues to
use public property to generate profits for its sharehol ders.
FPC al so receives paynents from ot her service providers who
use FPC poles in Wnter Park’s rights-of-way. FPC woul d be
unjustly enriched if it were permtted to accept these
paynments w t hout paying anything to Wnter Park. Public policy
requires FPC to continue to pay Wnter Park’s franchise fees
until such tinme as a new franchi se agreenent is entered into
or Wnter Park purchases the electrical distribution system
Any other result will be a windfall and unjust enrichment to
FPC in that it would, in effect, obtain a perpetual, exclusive
monopoly as the electric provider in Wnter Park by the use of
Wnter Park’s property for which it is not paying.

During the tenporary injunction hearing, the trial court
had the opportunity to consider and receive conpetent and
substanti al evidence related to the standards for granting
this relief. It also had anple opportunity to consider the

equities and fairness of allow ng FPC

52



Conti nued use of over 200 acres of City rights-of-

way and substantial profits at no cost,

For all practical purpose, an exclusive, perpetual

franchi se, and

To receive a “free ride” while vigorously litigating
to thwart the City's 74-year old contractual
purchase opti on.

Per haps the nost remarkabl e position argued by FPC (and
the other investor-owned utilities) in this appeal is that
because it is a “public utility” (and not a private conpany),
FPC has “untrammel ed access” and can use public property for
free. If FPCis correct, then presumably any state-regul ated
corporation could claimuse of other publicly-owned |Iands held
in public trust (i.e. sovereignty subnmerged | ands) whenever a
contract or lease with the state expired. Such a position
flies in the face of |ogic, common sense, Florida Statutes,
and over 100 years of Florida Supreme Court and Fifth DCA

deci si ons. See State v. Black River Phosphate Co., 13 So. 640

(Fla. 1893); Coastal Petroleum Co. v. Am Cyanam d Co., 492

So. 2d 339 (Fla. 1986); Water Control Dist. v. Davidson, 638

So. 2d 521 (Fla. 5th DCA 1994). Indeed, it is the epitone of
arrogance to suggest that a for profit, private nmonopoly
heavily regul ated by federal, state and | ocal governnents

woul d ever rise to the sanme | evel of a municipal governnent.
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For the reasons set forth above, the City of Wnter Park
respectfully requests this court to affirmthe Partial Final
Judgnent i nposing a permanent injunction requiring FPC to
continue paying franchise fees of 6% of gross revenues to
Wnter Park for so long as they continue to operate within the
city.

Dated this __ day of , 2003.

GORDON H. HARRI' S, ESQUI RE
THOVAS A. CLOUD, ESQUI RE
TRACY A. MARSHALL, ESQUI RE
GEORGE N. MERGCS, JR , ESQUI RE
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