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I N THE SUPREME COURT OF FLORI DA

STATE OF FLORI DA,

Petitioner,
V. ) CASE NO. SC02- 2277
JAMES C. WHI TE,

Respondent .

/

RESPONDENT’ S BRI EF ON THE MERI TS

PRELI M NARY STATENMENT

Respondent was the respondent in the Civil Division of the
Circuit Court of the Fourteenth Judicial Circuit, in and for Bay
County, Florida, and the appellant in the District Court of
Appeal, First District. Petitioner was the prosecution and
appellee in the lower courts. The parties will be referred to
as they appear before this court.

References to the record on appeal shall be by the letter
“R" followed by the page nunber. Ref erences to the trial
transcripts shall be by the letter “T" followed by the page
nunber. References to the supplenental record shall be by the
letters “SR” foll owed by the page number

The synmbol “PB” will denote Petitioner’s Brief.



STATEMENT OF THE CASE

On November 3, 1999, an anended petition for commtnent as

a sexually violent predator was filed against Respondent. (SR
689- 719).
The case proceeded to a jury trial. At the charge

conference, Respondent requested that the jury be instructed
that before they could commt Respondent they nust find in
addition to the three elenents contained within the standard
jury instruction that Respondent is unable to control his
danger ous behavi or. Respondent’s requested jury instruction
was denied. (R 218-219, T 461-465).

The jury unani mously found that Respondent was a sexual ly
violent predator. (T 684). On Septenber 18, 2000, the tria
court entered the final judgnent, adjudication and order of
comm tment of Respondent. (R 222).

In White v. State, 826 So. 2d 1043 (Fla. 1st DCA 2002), the

First District Court of Appeal reversed Respondent’s final Order
of commitment in holding that Respondent was entitled to a jury
instruction as to an essential element of proof that he had
serious difficulty in controlling his behavior in Iight of the

United States Suprenme Court’s decision in Kansas v. Crane, 534

U S. 407, 122 S. Ct. 867 (2002).



Petitioner filed a Notice to Invoke this Court’s
Di scretionary Jurisdiction. On Novenmber 17, 2002, this Court
accepted jurisdiction of this case and ordered briefs on the

merits. This brief foll ows.



STATEMENT OF THE FACTS

Dr. Robison, a clinical psychologist |icensed since
Decenmber, 1999, testified that he was working under the
supervision of Dr. Benoit in June of 1999. (T 124, 128). Dr.
Robi son eval uat ed Respondent on June 28, 1999 at the request of
t he Departnment of Children and Families with Dr. Benoit. After
reviewing a nunber of Departnment of Corrections’ records
including a sex offender screening at the Departnent of
Corrections it appeared that Respondent enjoyed or gained
pl easure from sex with a nonconsenting partner, i.e. rape.
According to his records, Respondent requested treatnment at the
Departnent of Corrections but he refused because of fear of
other inmates. (T 135-138, 149-150). His first offense
invol ved a 1993 aggravated assault case against Ms. Mears by
putting a knife to her throat. She conplained of being raped
and they went to counseling together. Bot h of Respondent’s
victims including the victimfromthe 1995 sexual battery and
fal se inprisonment case were physically handi capped. Although
Respondent was renorseful about what happened with Ms. Mears,
the relationship ended because she cheated on him In Dr.
Robi son’ s vi ew, Respondent has an i npul se control disorder. (T

151- 154) .
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In Dr. Robison’s view, Respondent’s juvenile history was
i nsignificant. When they discussed the rape of M. Stokes,
Respondent because nauseous and fell to the floor and becane
i ncapacitated during the interview. Respondent indicated to Dr.
Robi son that he realized what he was doing was wong, tried to
stop, but could not. (T 154, 161, 164).

In Dr. Robi son’ s opi ni on, Respondent has a severe
personal ity disorder. Al though there is a lack of enough
evidence to put himin a particular slot, Respondent suffers
froma severe personality disorder NOS. There is insufficient
evi dence to conclude firmy that Respondent has paraphilia. Dr.
Robi son’s opinion of Respondent’s risk for reoffense is such
that he presents a nenace. According to Robison, both M.

St okes and Ms. Mears indicated that Respondent was aroused by

their fear. Respondent could satisfy the criteria of a sexual
sadi st. (T 167-169, 172-173). Dr. Robison opined that
Respondent suffers from sexual sadism (T 176). Dr. Robi son

also testified that he used actuarial instrunents in this case.
The first instrument used was the RRASOR. Respondent scored a
1 onthis test which translates into an 11% chance of recidivism
in ten years. Respondent al so scored a seven on the MiSOST-R
test. This score translates into a 63% chance that Respondent

will recidivate. Dr. Robison is of the opinion that Respondent

11



suffers from a very severe personality disorder as well as
sexual sadism The |ikelihood for reoffense is great based on
the severity of Respondent’s ill ness. (T 186-187, 198, 200-
201).

Dr. Parker, the clinical director of the Department of
Chil dren and Fam | i es Sexual Vi ol ent Predator program testified
t hat she went over Respondent’s Departnent of Corrections’ files
after receiving the reports fromDrs. Benoit and Robi son on July
26, 1999. Of  concern to her about Respondent was his
supervision failure and the sadistic features. Also, both wonen
were di sabled. In Dr. Parker’s opinion, Respondent is |likely to
recommt. He suffers fromparaphilia NOS in that he exhibits a
devi ant sexual behavior. In Dr. Paker’s view, Respondent would
benefit from treatnent. He is someone who said, “l am doing
sonet hing wong and | can’t control it.” (T 233, 245-249, 251).

Pamel a Barr testified that prior to becom ng a | egal expense
broker she worked as a crisis intervention counselor with the
Sal vation Arny donestic Violence Rape Crisis program (T 295-
296) . Ms. Barr testified that on January 7, 1993, Respondent
came into her office with Alison Mears, who at the tinme was
Respondent’s fiancé. They had a small daughter together. Ms.
Mears stated that Respondent was raping her and wanted to work

it out. Respondent admitted this and seenmed to enjoy it. Ms.
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Barr recalls Respondent telling her about his fantasies of
Al l'ison being raped by ten black nmen. Also, Respondent I|iked
putting things in her. One tine in a notel, he tied her up and
raped her with an axe handle. (T 301-303-304). Respondent knew
he was wrong but he could not control hinself. (T 316).

Jack Howell, of the Life Managenent Center of Northwest
Florida, testified that in 1995 he was a forensic specialist and
counseled inmates at the jail. M. Howell testified that
Respondent told himhe tried to get help at Rivendell because he
felt that sonmething was wong with him (T 321, 325).

Paul Vicker, an investigator with the Bay County Sheriff’s
Office, testified that he took a statenment from Respondent in
1993. (T 327, 329, 332-339). Respondent was seeking help for
donestic violence. Respondent had placed a knife to the neck of
Al'lison Mears and threatened Alisha Wite, their 18-nonth ol d
baby. Respondent threatened to kill M. Mears and the baby.
Respondent al so stated that he had raped Ms. Mears and want ed
hel p. (T 333-337, 339).

Julia Patterson, a licensed mental health counselor at the
Li fe Managenent Center, testified that she net Respondent on
Cct ober 25, 1994. (T 349-351, 352). At that tinme, Respondent
told her that he felt that he had overcome his problens:

“patient is able to recogni ze his behavi or being outside soci al
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norms, but feels he has changed.” (T 355, 356).

Dani el Kitzerow, a marriage and fam ly therapist, testified
that he came in contact with the Respondent on Septenber 13,
1993. He was self referred for counseling services. The | ast
time Kitzerow saw Respondent was on May 18, 1994. In total, he
saw Respondent 11 tinmes. (T 358, 361, 364). \While Respondent
was on probation, he wanted to find out what happened bet ween
hi mand Allison in order to prevent it from happening again. (T
371). Kitzerow testified that on My 18, 1994, Respondent
reported that he had fondled his 20-nmonth old daughter.
Respondent was uncertain whether he could avoid this in the
future without intervention. Respondent also indicated that he
enjoyed it a Ilittle when his wife acts afraid of him
Respondent i ndicated that he had sexually nol ested his daughter
and he believed he had done this in an effort to hurt his ex-
wife. (T 372, 374, 376).

Commander Hall, of the Panama City Police Departnment,
testified that he took a statement from Respondent on May 27,
1995. (T 384-386). The girl was tied to the bed and gagged.
Eventual | y, Respondent untied her and asked her to take himto
Ri vendel | . Respondent had thought he had raped her. (T 398-
400). Respondent’s judgnent and sentence for sexual battery and

fal se inprisonnent were introduced into evidence. (T 413).
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Reverend Greg testified that in 1995, he was a nental health
counsel or at Life Managenent. He net Respondent in May 1995.
Rev. Greg described the incident between Respondent and Susan
St okes as described to hi mby Respondent. (T 418-420, 423-425).

Susan Stokes testified that she had an aneurysm
approximately 17 years ago. It affects her ability to wal k and
speak. (T 427-428). Bet ween February 1995 and May 1995, she
saw appellant approximately four tinmes at Scooters and three
times at her house. On February 26, 1995, Respondent canme over
her house and asked if she wanted to go to a novie. Respondent
said he needed to change clothes at his house. After he
changed, she was wal ki ng by the door and Respondent cane up and
put a rag in her nouth. He grabbed her from behind. He then
carried her into the bedroom He took her clothes off and tied
her up. Her right armis in a fixed position. Respondent then
raped her over and over. Eventually, she got himto untie her
and they talked. It was between 4 a.m and 5 a.m that
Respondent wanted to go to Rivendell for help. At Rivendell
they sent him to Life Management. She went to the hospita
|ater that day. Ms. Stokes also testified that Respondent was
sexual |y aroused by her fear. (T 431-437, 442-444). Ms. Stokes
made an in court identification of Respondent. (T 446).

Bobby Nowel | testified that in July 1993, he was working as

15



an investigator with the HRS Child Protection Team At that
time, he interviewed Respondent. (T 472, 474-475). M. Nowel |
testified that Respondent admtted to having a problem and
want ed counseli ng. According to M. Nowell, Respondent was
sexual ly abused as a child and this was causing him probl ens
with Allison. M. Nowell Dbelieves that Respondent got
counseling. According to M. Nowell’'s notes, Respondent had no
i deati ons of sexual behaviors towards his daughter. (T 476-
479).

For the defense, Dr. Hodges, a licensed psychol ogist,
testified that he entered into a contract with the Departnent of
Children & Fam |lies. The contract required the use of actuari al
instrunents. |In Dr. Hodges’ view, actuarials provide a noderate
degree of accuracy and are better than clinical judgnment. Prior
to his eval uati on of Respondent, he received a packet of records
fromthe Department of Children & Famlies. On July 16, 1999,
he conducted an evaluation of Respondent at the Century
Correctional Institution and prepared a report. (T 482, 488-
490, 492). Dr. Hodges used two actuarial instruments in this
case; the RRASOR and the MhSOST. On the RRASOR, the Respondent
scored a one. This translates into a 7.6% chance of recidivism
within 5 years and an 11.2% chance of recidivismin 10 years.

On the WMhSOST, Respondent scored between a 4 and 7 which is the
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noderate range. This translates into a 45% recidivismrate of
which 35% are likely toreoffend. (T 501, 505-508). Dr. Hodges
al so scored Respondent on the Static 99 actuarial instrunment.
Respondent scored a 4 which placed himin the medium to high
category with a 36% chance that he would reoffend within the
next fifteen years. (T 510).

Dr. Hodges diagnosed Respondent as having intermttent
expl osi ve di sorder and post-traumatic stress disorder related to
hi s abuse. Dr. Hodges did not diagnose Respondent which sexual
sadism He concluded that Respondent did not neet the criteria
for involuntary civil commitrment and that he did not see himas
likely to reoffend. According to Dr. Hodges, there is nothing
to showa correl ati on between internm ttent expl osive personality
di sorder or post-traumatic stress di sorder and the |ikelihood of
reoffending. (T 510-513, 515).

Respondent testified that he did not tell Kitzerow that he
nol ested his daughter. Respondent al so denied holding a knife
to Ms. Mears and his daughter. He did, however, threaten them
According to Respondent, he and Ms. Mears woul d be adventurous.
They woul d watch porno and try it which included tying her up.
It was consensual. She would tie himup too. His purpose was
not to make her afraid nor did he intend to cause her physical

pain or humliate her. Respondent pled to aggravated assault
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and was pl aced on probation for four years. While on probation,
he met Ms. Stokes while working at Scooters. (T 563-571).

Respondent testified that Ms. Mears woul d say that he raped
her out of the blue. He became convinced that he was doing
t his. Respondent denied inserting a foreign object into her
body. (T 573-575).

Respondent did admt that he raped Ms. Stokes. There was
no excuse for it. He was charged with sexual battery and fal se
i npri sonment and sentenced to 6 years and 10 nont hs, foll owed by
8 years of probation. VWile in prison, he got his GED. | f
rel eased into society, he is not going to commt another sexual
of fense. Respondent also testified that he was raped while in
t he Departnent of Corrections and he knows what he put the
victimthrough. (T 575-578).

On cross-exani nation, Respondent testified that he did not
consent to treatment while at the Martin Treatnment Center
because he did not want the State Attorney’'s O fice to have
access to his records. Respondent did not participate in sex
of fender treatnment while in the Departnent of Corrections
because of fear of other inmates. (T 581-582). Respondent
acknow edged that he told Barr, Vecker, Nowell and Kitzerowt hat
he raped Mears. (T 586-587). Respondent deni ed ever pulling

out a photo of his daughter the night he raped Ms. Stokes. (T
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589). After raping her, she then agreed to consensual sex. He
now consi ders that rape as well. In short, Respondent knew what
he was doi ng was wrong but could not stop hinself. If he did
not get help it would happen again. Respondent agrees he needs
counseling to include psychol ogical counseling and anger and
stress managenent. Since the tinme he was with Ms. Mears, he has
had no sexual offender counseling. (T 586-587, 589, 591, 593,
595).

In rebuttal, Dr. Benoit, a clinical psychol ogist, testified
t hat he conducted an eval uati on of Respondent with Dr. Robi son
According to Benoit, on the MhSOST he scored Respondent a 7,
which translates into a 63% chance of recidivismin Florida.
Wth a score of 7, there is a 45% chance of recidivism under
M nnesota law. In Dr. Benoit’'s view, Respondent is a severely,
di sturbed young man with a personality disorder that is an
enduring pattern and will manifest itself in the future if not
treat ed. Dr. Benoit recommends inpatient treatnment in this
case. (T 598, 605, 607-611).

On cross-exan nation, Dr . Benoi t acknow edged that
Respondent’s actuarial scores tell himthat there is sone risk
with people that have his background, but it does not tell him
that Respondent is in the group that is going to be at risk

versus the group that is not going to be at risk with the sanme
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SCcore.

(T 613).
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SUMVARY OF ARGUMENT

| SSUE 1| :

It is not constitutionally pernmi ssible to commit a person
as a sexually violent predator, as was done in the instant case,
absent a showi ng and deterni nation that the of fender has serious
difficulty controlling his behavior. The failure of the trial
court, in the instant case, to advise the jury of such
requi rement as was requested by Respondent was a denial of

substantive due process.
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ARGUMENT
| SSUE |

THE FIRST DI STRICT COURT OF APPEAL WAS CORRECT IN

HOLDI NG THAT RESPONDENT WAS ENTITLED TO A JURY

| NSTRUCTI ON AS TO AN ESSENTI AL ELEMENT OF PROOF THAT

HE HAD SERI OUS DI FFI CULTY | N CONTROLLI NG HI S BEHAVI OR.

As Petitioner correctly points out, because the issue
presented in this appeal is strictly a |legal one, the standard
of review is de novo.

In the instant case, Respondent requested that the trial
court instruct the jury that before they could conmt Respondent
they nust find that Respondent was unable to control his
behavi or. The trial court denied Respondent’s proposed jury
i nstruction. (R 218-219, R 461-465). The First District
reversed and correctly held Respondent was entitled to a jury

instruction as to an essential elenment of proof that he had

serious difficulty in controlling his behavior. White v. State,

826 So. 2d 1043 (Fla. 1st DCA 2002).

In Kansas v. Hendricks, 521 U S. 346 (1997), the U.S.

Suprenme Court held that to commt a person as a sexually viol ent
predator, the State nust prove the existence of a nental
di sorder that so inpairs the volitional control of a Respondent
as to render himunable to control his dangerous behavior. The

State nust not only prove that the nental disorder exists, but

22



also that it is the nental disorder that makes a Respondent
unable to control his behavior
The Fl orida statute under which the State sought to conm t
Respondent is nearly identical in operative part to the Kansas
statute considered in Hendricks. The Florida statute provides:
“Sexual 'y violent predator” neans any person who:

(a) Has been convicted of a sexually violent
of fense; and

(b) Suffers from a nental abnormality or
personal ity disorder that nmkes the person
likely to engage in acts of sexual violence
if not confined in a secure facility for
| ong-termcontrol, care, and treatnent.

§ 394.912(10), Fla. Stat. (1999).

“Ment al abnormality” means a nental condition
affecting a person’s enotional or volitional capacity
whi ch predi sposes the person to commt sexually
vi ol ent of f enses.

§ 394.912(5), Fla. Stat. (1999).

“Personality Disorder” is not defined in the relevant Florida
st at ut es.

“Likely to engage in acts of sexual violence” neans
the person’s propensity to commt acts of sexual
violence is of such a degree as to pose a nenace to
the health and safety of others.

§ 394.912(4), Fla. Stat. (1999).

In Standard Jury Instructions - Crimnal Cases (99-2), 25

Fla. L. Weekly S476 (Fla. June 15, 2000), this Court issued

certain standard jury instructions for use in cases brought
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pursuant to 88 394.910-394.931, Fla. Stat. (1999). Instruction

nunmber 2.02, Statenent of Case, provides as follows:

This is a civil case filed by the petitioner,

t he

State of Florida, against the respondent. The State
all eges the respondent is a sexually violent predator
and should be confined in a secure facility for |ong-

term control, care, and treatnent. To prove

t he

respondent is a sexually violent predator, the State
must prove each of the following three elenments by

cl ear and convi nci ng evi dence:

a. (Respondent) has been convicted of a

sexual ly violent offense; and,

b. (Respondent) suffers from a nenta
abnormal ity or personality disorder; and

cC. The nmental abnormality or personality
di sorder makes himlikely to engage in acts
of sexual violence if not confined in a
secure facility for long-termcontrol, care,
and treatnent.

A sexually violent offense is: [as defined
in 8 394.912(9), Fla. Stat. (1999)]

“Ment al abnormality” nmeans a nment al
condition affecting a person’s enotional or
volitional capacity which predisposes the
person to conmt sexually violent offenses.

“Likely to engage in acts of sexual
viol ence” neans a person’s propensity to
commt acts of sexual violence is of such a
degree as to pose a nenace to the health and
safety of others.

The majority opinion in Hendricks, states in clear and

unanmbi guous | anguage that the constitutionality

comm tnment procedure created by the Act depends

of

on

application being limted to persons who cannot control

24

t he

its

their



dangerous behavior. Hendricks admtted that he had repeatedly
sexual |y abused children and that he was unable to control the
urge to do so. 521 U. S. at 355, 360. On appeal from his
comm t ment proceedi ng, the Supreme Court of Kansas invalidated
the Kansas statute on the ground that it did not predicate
commtnment on a finding of mental illness, which the Kansas
court held to be a requirenment of substantive due process. |n

re:. Care & Treatnent of Hendricks, 259 Kan. 246, 912 P.2d 129

(1996). The U.S. Suprene Court granted certiorari on the
State’s petition to consider the due process issue as well as on
Hendri cks’s cross-petition to consider his federal ex post facto
and doubl e jeopardy clains. 521 U S. at 350.

Under a substantive due process anal ysis, the Supreme Court
read a volitional inpairment requirenment into the Kansas statute
as a condition of its constitutionality. The particular facts
of Hendricks’ case, including his conceding that he could not
control his urge to sexually nolest children, was at the core of
the Supreme Court’s opinion. The Court held that to be
constitutional, a civil commtnment nrust |imt involuntary
confinement to those “who suffer from a volitional inpairnment
rendering them dangerous beyond their control.” 521 U. S. at
358. The court held that the Kansas statute set forth criteria

to nmake such a finding by linking future dangerousness to a
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“mental abnormality” or “personality disorder” that “nmkes it
difficult, if not inpossible,” to control such behavior. 521
U.S. at 358. Hendricks met that criteria by being diagnosed as
a person who could not control his urge to nolest children.

The Suprene Court rejected the Kansas Supreme Court’s
requi rement of a finding of mental illness in order to override
an individual’s constitutionally protected liberty interest.
521 U.S. at 356-360. The Court catal ogued constitutionally
perm ssi ble instances in which “States have in certain narrow
circunstances provided for the forcible civil detainnment of

peopl e who are unable to control their behavior and who thereby

pose a danger to the public health and safety.” [Enphasis
added.] 521 U S. at 357. The Court noted the typical state
statute’s linking of a finding of dangerousness wth an
additional factor, such as mental illness, in the Court’s
anal ysis of the Kansas Act’'s conformance to the pattern:

These added statutory requirenents serve to limt
involuntary civil confinenment to those who suffer from
a_ volitional inpairnment rendering them dangerous
beyond their control. The Kansas Act is plainly of a
kind with these other civil commtment statutes: It
requires a finding of future dangerousness, and then
links that finding to the existence of a *“nental
abnormality” or personality disorder” that makes it
difficult, if not inpossible, for the person to
control his dangerous behavior. Kan. Stat. Ann. 8§ 59-
29a02(b) (1994). The precomm tment requirenment of a
“mental abnormality” or “personality disorder” is
consistent with the requirenents of these other
statutes that we have upheld in that it narrows the

26



cl ass of persons eliqgible for confinenent to those who
are unable to control their dangerousness. [Enphasis
added. |

521 U. S. at 358. The Supreme Court concl uded:

To the extent that the civil commtnment statutes we
have considered set forth criteria relating to an
individual's inability to control his dangerousness,
the Kansas Act sets forth conparable criteria and

Hendri cks’ condition doubtless satisfies those
criteria. . . . Hendricks even conceded that, when he
becones “stressed out,” he cannot “control the urge”
to nolest children. . . . This admtted |ack of
volitional control, coupled with a prediction of
future danger ousness, adequatel y di sti ngui shes

Hendri cks from ot her dangerous persons who are perhaps
more properly dealt with exclusively through crim nal
proceedi ngs. [ Enphasi s added. ]

521 U. S. at 360.
The Supreme Court clearly held that it is not
constitutionally perm ssible to commit a person as a violent

sexual predator absent a showing that he is unable to contro

his dangerous behavior. The Court required a “lack of
volitional control” to distinguish Hendricks from *other
dangerous persons.” 521 U S. at 360. Thus the Court read a

requi rement of inability to control behavior into the Kansas
statute in order to find it constitutional. The Court’s opinion
does not allow nmere willful behavior or nmental illness, w thout

nore, to be sufficient predicate for civil conm tnent.

I n Kansas v. Crane, 122 S.Ct. 867 (2002), the Suprene Court

has now ruled that the Constitution requires that there be a
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separate finding of inability to control behavior or serious
difficulty in controlling behavior. |In other words, there nust
be some | ack of control deterni nation before one can be civilly

commtted. See, also, Hudson v. State, 825 So.2d 460 (Fla. 1st

DCA 2002). So wi t hout showi ng | ack of volitional control, the
proof of nental abnormality or personality disorder is
constitutionally inadequate regardl ess of the danger.

In Kansas v. Crane, 534 U S. 407, 122 S. Ct. 867, 870

(2002), the United States Suprenme Court considered the
constitutional inportance of distinguishing a dangerous sexual
of fender subject to civil commtnment from other dangerous
persons who are perhaps nore properly dealt with exclusively
t hrough crim nal proceedings. The court held that there nust be
proof of serious difficulty in controlling behavior. The proof,
when viewed in light of such features of the case such as the
nature of the psychiatric diagnosis and the severity of the
mental abnormality itself, nmust be sufficient to distinguishthe
dangerous sexual offender whose serious nental illness,
abnormality, or disorder subjects himto civil commtnment from
t he dangerous but typical recidivist convicted in an ordinary

crimnal case. The Court clearly intended that trial courts
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give a jury instruction enconpassing that principle.! Thomas v.

M ssouri, 72 SW3d 789 (Mb. 2002); In re Detention of Barnes,

658 N.W 2d 98 (Il owa 2003).

In Westerheide v. State, 27 Fla. L. Wekly, S866 (Fla

Cct ober 17, 2002), this Court considered how, in |ight of Crane,

Counsel for Respondent suggests this Court adopt and
issue the following jury instruction to be used by the trial
court in these post sentence civil commtnent cases:

This is a civil case filed by the petitioner, the State
of Florida, against the Respondent. The State alleges the
Respondent is a sexually violent predator and shoul d be
confined in a secure facility for long-termcontrol, care, and
treat ment.

To prove the Respondent is a sexually violent predator,
the State nmust prove each of the followi ng four elenments by
cl ear and convi nci ng evi dence:

a. Respondent has been convicted of a sexually violent
of fense; and

b. Respondent suffers froma nental abnormality or
personal ity disorder; and

cC. The nmental abnormality of personality disorder
causes Respondent to have serious difficulty in
controlling his behavior, and when viewed in |ight
of such features of the case as the nature of the
psychiatric diagnosis, and the severity of the
mental abnormalities itself, the nmental abnormality
or personality disorder nust be sufficient to
di stinguish himfromthe dangerous recidivists
convicted in the ordinary crimnal cases, and

d. The nmental abnormality or personality disorder nakes
himlikely to engage in acts of sexual violence if
not confined in a secure facility for long-term
control, care, and treatnent.
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a trial court nust instruct a jury in this type of civil
comm t mnent case. Three justices held that they did not find
that Crane required a specific jury instruction, but rather

that there nmust be proof of serious difficulty in controlling
behavior in order to civilly conmmt an individual as a sexually
violent predator. Three justices strongly disagreed and hel d,
in accordance with Crane, that the jury instructions nust
contain clear guidance so that the jurors understand that they
are deciding that the respondent is a dangerous sexual offender
whose serious nental illness, abnormality, or disorder subjects
himto civil commtnment rather than a dangerous but typica

recidivist convicted in an ordinary crimnal case. Justice
Qui nce concurring only in the result with

Justices Harding, Wells and Lewis sinply found that the state
did demobnstrate that Westerheide had serious difficulty in
controlling his behavior but she did not address the propriety

of the jury instructions at all. Thus, in Westerheide, this

Court was equally divided in opinion as to the requirenent of
the jury instruction addressing proof of serious difficulty in
controlling behavior. Therefore, the majority opinion in

West er hei de cannot be understood to resol ve that issue.

The | ongstanding law in Florida is that when an appellate

court is evenly divided, the decision of the |ower court stands
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affirmed. Powell v. Rodriguez, 200 So. 700 (Fla. 1939); Johnson

v. Landefeld, 189 So. 2d 666 (Fla. 1939). However, the Fifth

District Court of Appeal in Westerheide did not address the

issue of a jury instruction regarding serious difficulty in
controlling behavior. The district court did consider the issue
of proper jury instructions, but only in the context of the
meani ng of the word “likely”. Thus, even if the Court could do
away wi th a due process requirenent inposed by the United States

Suprenme Court, the court did not do so in Westerheide. The 3-3

split opinion would have affirmed the holding of the district
court had the district court ruled on the issue of serious
difficulty in controlling behavior. However, the district court
di d not address that issue. Therefore, one cannot properly draw

conclusions from Westerheide as to whether or not a jury

instruction is required specifically addressing serious
difficulty in controlling behavior.?
The decisions of the First District Court of Appeal in

Hudson v. State, 825 So. 2d 460 (Fla. 1st DCA 2002), Converse V.

°’A nunber of appellate court judges around the state have
expressed the view that the better practice would be to
instruct the jury as to the element of serious difficulty in
controlling behavior. MQueen v. State, 848 So. 2d 1209 (Fl a.
1st DCA 2003), Browning, J. dissenting); Lee v. State, 854 So.
2d 709 (Fla. 2 DCA 2003), (Casanueva, J. concurring); Gay v.
State, 854 So. 2d 709 (Fla. 4" DCA 2003), (Klein, J.
concurring).
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Dept. of Children and Famlies, 823 So. 2d 295 (Fla. 1t DCA

2002) and VWhite v. State, 826 So.2d 1043 (Fla. 1st DCA 2002),

conport with the due process requirenent inposed by the United
States Supreme Court. In Hudson, the Court agreed with the

district court in Westerheide on the constitutionality of the

statute, but held that ®“in light of the Crane holding, the
State’s proof was legally insufficient to satisfy the demands of
substantive due process because the State presented no evi dence
regardi ng Respondent’s ability to control his dangerous
behavi or”. Hudson, 825 So. 2d at 471. |In Converse, the Court
held that the failure of the | ower court to instruct the jury of
such requirenment was a denial of substantive due process which
is fundamental error. Converse, 823 So. 2d at 297. |In Wite,
the Court specifically held that in Crane the Suprene Court had
added a “fourth el enent of proof” under the Kansas Act; that the
person has serious difficulty in controlling his or her
behavi or. The White court concluded that “as explained in
Hudson, this fourth el ement of proof is |ikew se essential under
the Florida Act. The appellant was therefore entitled to an
instruction as to this elenment, and the trial court erred in
refusing to give it.”

Florida courts have long held that the failure to instruct

the jury on every disputed elenment of a cause of action
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inperm ssibly takes from the jury part of its essential
function. A fair and inpartial trial requires that one be
accorded the right to have a court correctly and intelligently
instruct the jury on the essential and material elenents of the
cause which nust be proven by conpetent evidence. Gerds v.
State, 64 So. 2d 915, 916 (Fla. 1953). Thus, in order to
civilly commit a person as a sexually violent predator, a jury

must be instructed as required by Crane. Nothing in Westerheide

stands contrary to that requirenent.

The trial court’s denial of Respondent’s requested jury
instruction was not harm ess. Dr. Hodges di agnosed Respondent
as having intermttent explosive personality disorder and post
traumatic stress disorder related to his abuse. Dr. Hodges did
not di agnose Respondent with sexual sadism He concluded that
Respondent did not neet the criteria for involuntary civil
comm tnment and that he did not see himas likely to reoffend.
According to Dr. Hodges, there is nothing to show a correl ation
between intermttent explosive personality disorder or post
traumati c stress disorder and the |ikelihood of reoffending. (T
510-513, 515).

The State failed to present sufficient evidence that
Respondent suffered from a nental abnormality of personality

di sorder that caused himserious difficulty in controlling his
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behavior. This material elenent was in dispute by Respondent
and the failure to instruct the jury on this disputed el enent
i nperm ssibly took fromthe jury part of its essential function.

Accordingly, the opinion of the first District Court of

Appeal rmust be uphel d.



CONCLUSI ON

Based on the foregoing argunents, and the authorities cited
t herein, Respondent requests this Court to uphold the opinion of
the First District Court of Appeal.
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