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PRELI M NARY STATENMENT

Parties (such as the State and Respondent, James Chri stopher

White), enphasis, and the record on appeal will be designated as
in the Initial Brief, and "IB" wll designate Petitioner’s
Initial Brief, "AB," will designate Respondent’s Answer Bri ef,

each followed by any appropriate page nunmber in parentheses.

Bol d-type enphasis is supplied; any other enphasis is in the

original text.

STATEMENT OF THE CASE AND FACTS

The State relies on its Statenment of the Case and Facts.



ARGUMENT
| SSUE |
THE LOWER COURT ERRED I N HOLDI NG THAT THE JURY
I N A SEXUALLY VI OLENT PREDATOR CI VIL COVM TMENT
TRI AL, MJUST BE | NSTRUCTED THAT THE RESPONDENT
“HAS * SERI OUS DI FFI CULTY’ CONTROLLI NG H S OR HER
BEHAVI OR. ”
Respondent’s  Answer Bri ef denonstrates a fundanental

m sunder st andi ng of Kansas v. Hendricks, 521 U S. 346 (1997) and

Kansas v. Crane, 534 U S. 407 (2002). Appellee suggests that the

constitution requires the state to show an utter ability to
control behavior. AB at 19-20. In addition to being an
i npossi bl e standard to neet — even the npost driven sex of fenders
sonetinmes resist their urges for one reason or another —this is

t he standard that Crane expressly rejected, in favor of “serious

difficulty in controlling behavior.” Crane hel d:

We agree with Kansas insofar as it argues
that Hendricks set forth no requirement of
total or conplete lack of control. Hendricks
referred to the Kansas Act as requiring a
“mental abnormality” or “personality disorder”
that makes it “difficult, if not inpossible,
for the [dangerous] person to control his
dangerous behavior.” 521 U S. at 358, (enphasis
added). The word “difficult” indicates that the
lack of control to which this Court referred
was not absolute. Indeed, as different am ci on
opposite sides of this case agree, an
absol uti st approach is unworkabl e.

534 U. S. at 411 (citations omtted). The Court rejected Kansas’
argument that ability to exercise control should never be a
consi deration, because a distinction needed to be nmade between
danger ous sexual offenders and ot her dangerous peopl e, and went

on to comment :



| d. at
dictate

pr edat or

The presence of what t he “psychiatric
profession itself classifie[d] . . . as a
serious nental disorder” helped to make that
distinction in Hendricks. And a critica
di stinguishing feature of that “serious .
di sorder” there consisted of a special and
serious lack of ability to control behavior.

412-413. The Court then made it clear it would not

strict terns to the states wth sexually
| aws.

In recognizing that fact [in Hendricks], we
did not give to the phrase "lack of control” a
particularly narrow or technical nmeaning. And
we recognize that in cases where |ack of

control is at issue, "inability to control
behavior” wll not be denobnstrable wth
mat hemati cal precision. It is enough to say

that there must be proof of serious difficulty
in controlling behavior. And this, when viewed
in light of such features of the case as the
nature of the psychiatric diagnosis, and the
severity of the nental abnormality itself, nust
be sufficient to distinguish the dangerous
sexual offender whose serious nental illness,
abnormality, or disorder subjects himto civil
commtnment from the dangerous but typical
recidivist convicted in an ordinary crimna
case. 521 U. S., at 357-358; see al so Foucha v.
Loui si ana, 504 U.S. 71, 82- 83, (1992)
(rejecting an approach to civil comm tnment that
woul d permt the indefinite confinement "of any
convicted crimnal" after conpletion of a
prison term.

We recognize that Hendricks as so read
provi des a | ess preci se constitutional standard
than would those nore definite rules for which
the parties have argued. But the Constitution's

saf eqguards of human |iberty in the area of
mental illness and the | aw are not al ways best
enf orced t hrough precise bright-line rules. For

one thing, the States retain considerable
| eeway in defining the mental abnormalities and
personality disorders that nmke an i ndividual
eligible for comm tnment. Hendricks, 521 U. S. at
359; id. at 374-375, (BREYER, J., dissenting).
For another, the science of psychiatry, which

vi ol ent



informs but does not control ultimte | egal
determ nations, is an ever-advanci ng science,
whose distinctions do not seek precisely to
mrror those of the law. See id., at 359.

Consequently, we have sought to provide
constitutional guidance in this area by
proceeding deliberately and contextually,
el aborating generally stated constitutional

st andar ds and obj ecti ves as specific
ci rcunmst ances require. Hendricks enbodi ed that
appr oach.

534 U. S. at 413-414. Not hi ng about Hendricks or Crane’ s gl oss on

Hendri cks suggests the standard Appellee puts forth in his
brief.

Respondent al so provides virtually no support to oppose the
State’s primary argunent: The serious difficulty standard is
subsunmed within the existing el ements and exi sting instructions.
He merely cites to a virtually analysis-free pair of cases,

State v. Thomms, 72 S.W 2d 689 (Md. 2002) and In re Detention

of Barnes, 658 N W 2d 98 (lowa 2003). Those decisions do not
suggest that either court engaged in a particularly detailed
analysis as to why their standard jury instruction did not
conport with Crane. They nmerely noted that Crane required
serious difficulty and that instructions regarding nental
abnormality “did not define nental abnormality in this essenti al
way,” Thomas, 74 S.W 3d at 792, or “did not enbody this
concept,” Barnes, 758 N W 2d at 101. A better and nore
t hor ough anal ysis of why an instruction that tracks the statute
does satisfy Crane may be found, in addition to the authorities

cited inthe Initial Brief, inlnre Browning, 115 S.W 3d 851,

862-863 (Tex. App. 2003).



In his second i ssue, Browning clains that the
court erred in refusing to submt to the jury a
guestion asking whether he had serious
difficulty controlling his behavior. He clains
that by failing to ask this question of the
jury, the court ran afoul of the United States
Supreme Court’s decision in Kansas v. Crane.
534 U.S. 407, 413 (1997). In Crane, the Suprene
Court required "proof of serious difficulty in
controlling behavior” before a person can be
civilly commtted as a sexually violent
predator. 1d.; see also [In re] Millens, 92
S.W3d [881] at 884 [(Tex. App. 2002)]. The
Court did not articulate what it neant by
"serious," but stated that the difficulty,
considering the nature of the psychiatric
di agnosis and the severity of the nental
abnormality itself, nust be sufficient to
di stinguish the commtted person from the
"dangerous but typical [crimnal] recidivist."
Crane, 534 U. S. at 413.

The charge of the court in this case included
the followng question: "Do you find that
WIlliam P. Browning suffers from a behavi or al
abnormality that makes himlikely to engage in
a predatory act of sexual violence?" The charge
al so defi ned behavi or al abnormal ity in
accordance wth the statute: " Behavi or al
abnormality means a congenital or acquired
condition that by affecting a person's
enmotional or wvolitional capacity predisposes
the person to comnmt a sexually violent offense
to the extent that a person becones a nenace to
the health and safety of another person.” W
hol d t hat this broad-form subm ssi on
enconpassed the required lack- of-contro
determ nation. A finding that a person suffers
froman enotional or volitional defect so grave
as to predi spose himto threaten the health and
safety of others with acts of sexual violence
entails a determnation that he has "serious
difficulty in controlling behavior." Cf.
Mul I ens, 92 S. W 3d at 884-87 (evidence rel ating
to defined abnormality legally sufficient to
prove serious difficulty in controlling
behavi or).

Crane undoubtedly requires a | ack-of-control
determ nation to be made by the jury. However,
it does not require that determ nation to be



made in a specific, independent finding. See In
re Detention of Harry Cain, No. 5-02-0088, 341
I11. App. 3d 480, 792 N. E. 2d 800, 2003 111
App. LEXIS 758, at *10, 275 Ill. Dec. 325-12
(rrr. App. Ct. June 18, 2003).

See also, Inre Al maguer, 117 S.W 3d 500, 505 (Tex. App. 2003).

Very recently a Washi ngton appellate court held that a jury

instruction satisfied Crane.

The trial court instructed the jury that to
find Omens suffered from a nmental abnornality,

it nust find that Owens suffered from a
condi tion "af fecting t he enot i onal or

volitional ~capacity which predisposes the
person to the comm ssion of crimnal sexual

acts in a degree constituting such person a
nmenace to the health and safety of others.” CP
at 133 (Court's Instruction No. 10). To meke
this finding, the jury effectively had to
determ ne that Owens's ment al condi tion
inpaired his ability to control his behavior as
requi red under Crane.

In re Omens, No. 26673-3-11, 2004 Wash. App. Lexis 68, *9-10

(Wash. App., Jan. 21, 2004).

Respondent’s proposed standard jury instruction, AB at 21-22,
n. 1, cannot pass wi thout comment. The cl ause in subparagraph c.
that “the nental abnormality or personality disorder nust be
sufficient to distinguish him from the dangerous recidivists
convicted in the ordinary crimnal cases . . .” is a msguided
attenpt to inject an appellate court standard into a jury trial.
Jurors cannot be expected to know about “recidivists convicted
in the ordinary crimnal cases” because all they may properly
consider are the facts of the case before them Such an approach

as Respondent suggests would be |ike placing proportionality



review before a jury during the penalty phase of a capita
trial, which the this Court’s capital case |aw denonstrates is
a pure question of law and therefore an appellate function, not

a question for the jury. See, e.qg., Adans v. State, 412 So. 2d

850, 855 (Fla. 1982). Thus, the question of conparing a specific
case to other, past cases is not appropriate for the jury and,

necessarily, not an appropriate matter for a jury instruction.

CONCLUSI ON

Based on the foregoing, the State respectfully submts the
the decision of the District Court of Appeal reported at 826 So.
2d 1043 should be disapproved, and the order conmmtting
Respondent as a sexually violent predator entered in the trial

court should be affirned.
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