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PRELI M NARY STATENMENT

Appel l ant, Guillernmo Octavi o Arbel aez, was t he def endant at

trial and will be referred to as the “Defendant” or “Arbel aez”.

Appel l ee, the State of Florida, the prosecution below will be

referred to as the “State”. Ref erences will be as foll ows:

Di rect appeal - “TR’
Post convi ction record in case nunber SC 89375 - “PCR1”

Present postconviction appeal in case nunber SC03-2284
“PCR2"

Any supplenmental trial record will be identified by
the letter “S” preceding the appropriate reference and



Arbel aez’s initial brief - “IB
Each wll be followed by the appropriate volunme and page

nunmber (s).

STATEMENT OF THE CASE AND FACTS

On Septenber 23, 1993, this Court affirmed Arbelaez’s
conviction and sentence for the kidnapping and first-degree
murder of Julio Rivas finding:

Ar bel aez met Graciela Alfara at t he
Cafeteria Blanquita where she worked as a
wai tress. Over the period of several nonths,
Arbel aez and Graci el a becanme acquai nted and
sonetime around January 15, 1988, Arbel aez
moved into a house shared by Graciela, her
two teenage daughters, five-year-old son,
and ni neteen- year-old cousin. Arbel aez paid
Graciela $150 a nmonth rent for a room he
shared with her cousin. Shortly after noving
into the honme, Arbel aez and G aciela becane
intimate. This relationship, however, soon
ended after Graciela accused Arbelaez of
touchi ng one of her daughters on the breast.
According to Graciela, she told Arbelaez to
nmove out of the house by February 15, 1988.
I n contrast, Arbelaez indicated that he and
Graciela were to be married on February 15,
1988.

On February 13, 1988 ... Graciela,
however, had left [work] w th another man.
Arbel aez drank a beer and then went honme to
wait for Gaciela to return. Close to
m dni ght, Graciela returned honme and ki ssed
her conpani on good ni ght as Arbel aez wat ched
from a peephole in the door. As G aciela
entered the house, Arbel aez grabbed her by
the arm and started an argunent. Graciela
told Arbelaez that she did not |ove him and

2



t hat he should nove out the next day....

That next norning around 7 a.m,

Graciela went ... past Arbelaez wthout
speaking to him After waking Harlam
Graciela went back to sleep. ...Arbelaez and

Julio Rivas, Gaciela s five-year-old son,
wat ched television in the living room .
At approximately 7:30 a.m, while Graciela
was sleeping in her room Arbelaez took
Julio and left the house.

Arbel aez drove his car to the Cafeteria
Bl anquita for a cup of coffee. While Julio
remained in the car, Arbel aez ordered a cup
of coffee from the waitress, Francisca
Mor gan. Morgan testified that Arbel aez
appeared calm and normal. Arbelaez joined
his friend Juan Londrian and drank the
cof f ee. Londri an al so testified t hat
Arbel aez appeared calm and normal. As they
drank their coffee, Arbelaez told Londrian
that Graciela was seei ng anot her man, and he
stated that he was going to do sonething
that would assure "that bitch is going to
remenber me for the rest of her life."
Londrian understood that Arbel aez was
referring to Graciela by that statenent.

.. At approximtely 10:15 a.m, Arbel aez
stopped his car at a convenience store in
Key Biscayne and called Graciela to speak

with her. ... but Gaciela refused to speak
with Arbelaez. Arbelaez then drove to the
crest of the Powel |l Bridge on the

Ri ckenbacker Causeway and stopped, exited
his car, and l|ifted the hood, pretending
that the car had broken down. He called to
Julio, grabbed the boy by the arnms, and
threw the child off the bridge into the
wat er seventy feet below. Arbelaez quickly
closed the hood and fled the scene. He
abandoned his <car in a Coral Gabl es
nei ghborhood and ran to the home of a
friend, Pedro Salazar, and his famly.



Arbel aez confessed to Pedro Sal azar t hat
he "shook" the child and "squeezed the boy's
neck." He also told Pedro that he had t hrown
the child off a bridge because he wanted
revenge against the child' s nother. Wile
Arbel aez was speaking with him Pedr o
noticed a scratch on Arbelaez's neck. The
Sal azars | oaned Arbelaez sonme nobney and
drove himto the airport where he bought an
airline ticket to Puerto Rico under an
assumed nane. After arriving in Puerto Rico,
Arbel aez contacted his famly in Col onbia
for nmoney. His famly wired himsonme noney,
and Arbel aez returned to Col onbi a.

On February 14, 1988, at approximately
3 p.m, a security officer for a high- rise
| ocated on Brickell Avenue spotted a child
floating in the water. C Graci el a
identified t he dead child as her
five-year-old son, Julio Rivas. At that
time, Gaciela also informed the police that
Arbel aez coul d not be found.

On February 15, 1988, Martinez found
Arbel aez's car abandoned in Coral Gables
near the Sal azars' honme. ... The damage
[inside the car] was consistent with
sonething comng into contact wth the
panel. On February 18, 1988, an arrest
warrant was issued for Arbelaez; however,
the police could not find Arbel aez.

On March 16, 1988, Martinez asked
Detective Cadavid to contact Arbelaez's
famly in Medellin, Col ombi a, because
Cadavid was from Medellin and spoke the
| ocal dialect. Cadavid called [and]
identified hinself again as a detective in
the City of Mam Police Department in the
United States and stated that he needed to
speak to Arbel aez about a problemin Mam.
Arbel aez responded that he knew he was in
troubl e, but that he could not return to the
United States because of a lack of
docunent ati on and noney. Cadavid offered to

4



help with proper docunentation through the
Ameri can Enbassy i n Bogota, Col onbia, and to
provide Arbelaez airfare to the United
States. ... Arbelaez gave Cadavid another
phone number where he could be reached in
the future.

: Cadavid called the American Enbassy in
Bogot a. Cadavi d spoke wi th Federal Bureau of
| nvestigati on Agent Rubin Minoz ... about
arranging for Arbelaez to obtain the proper
docunentation in order to |eave Col onbia
After speaking with Minoz, Cadavid called
Arbel aez back and spoke wth Arbelaez's
brother. ... Arbelaez's brother indicated
that Arbelaez would return to the United
States as soon as he could obtain proper
docunentation and a plane ticket. The
brother also told Cadavid that Arbelaez
suffered fromchronic epileptic seizures and
had been through psychiatric treatnent in
Col ombia when he was eighteen to twenty
years old. Cadavid then gave Arbelaez's
br ot her a phone nunber for Arbelaez to call
Munoz at the American Enbassy in Bogot a.

On March 24, 1988, Martinez contacted
Arbelaez ... and told himthat there was a
warrant for his arrest for the hom ci de of
Julio Rivas.

Arbel aez telephoned Minoz in Bogota
following his conversation with Martinez.

Arbel aez further told Miunoz that he had
caused the death of his girlfriend' s son. He
expl ai ned that he had been living with the
not her of the child and that he and the
woman had planned to get married. Arbel aez
stated that he had an argunent wth the
child' s nmother after seeing her kiss another
man, and the nother told Arbelaez that she
did not |ove him Arbelaez then told Minoz,
"As a Latin you would understand the best
way to get to a woman is through her
children.” Thus, Arbelaez stated, he threw
the woman's son off the bridge in order to

5



drown t he boy.

Finally, Arbelaez tel ephoned and st ated
t hat he had the proper docunentation for the
trip to the United States. Martinez
purchased the ticket and arranged for it to
be transferred to the airport in Col onbia.
Ar bel aez picked up his ticket at the airport
in Col ombi a and boarded the plane for M am
al one, unacconpani ed by any | aw enforcenment
agents.

On April 11, 1988, at approximtely 1
p.m, Arbelaez arrived in Mam . Martinez
identified hinself and assisted Arbelaez
t hrough custons. Upon exiting custons,
Martinez arrested Arbelaez for the hom cide
of Julio Rivas and read him his Mranda

rights in Spanish. Martinez ascertained
t hat Ar bel aez had a Si xt h- gr ade
education.... Martinez asked Arbelaez if he

had taken his medication for epilepsy that
day and whether he felt any disorientation.
Arbel aez indicated that he had taken the
medi cati on, but was not di sori ent ed.
Arbel aez also indicated that he wanted to
make a statement and that he did not want an
attorney present.

During the car ride out of the airport,
Arbel aez admtted to throwing the child off
the bridge. Martinez asked Arbel aez to show
hi mthe exact |ocation and Arbel aez agreed.

Arbelaez directed Martinez to the
Ri ckenbacker Causeway, told him to make a
U-turn on the high bridge and count four
posts and then stop. Arbel aez stated that on
the day of the nurder he had stopped there,
rai sed the hood in order to pretend that he
was stranded, and then threw the child off
the bridge. Martinez then drove Arbelaez to
the police station.

At the police station.... Follow ng the
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pre-interview, Arbelaez made an audi o-taped
sworn statement ... [after which]
Martinez asked Arbelaez if he would consent
to giving a videotaped statement. Arbel aez
consent ed and i medi ately recor ded a
vi deotaped statenent in which he again
acknowl edged his Mranda rights and waived
them In both statenents, Arbel aez indicated
that he killed the child as a plan of
revenge against Graciela. Arbelaez was then
jailed.

At trial, the State introduced into

evi dence Arbel aez's audi o-t aped and
vi deot aped statenments given to the police as
well as his statenments to Pedro Sal azar,

Munoz, and Martinez. The State further
presented testinony from Graci el a about her
relationship with Arbelaez in which she
di sputed Arbelaez's claim that they were
going to get married. The State al so entered
the expert testi mony of an oceanographer who
stated the currents and weather conditions
on February 14, 1988, would have carried a
body, like the child' s body, fromthe Powel l
Bridge to the area where the child s body
was found.

Finally, the State entered the nedical
exam ner's testinony about the injuries he
observed on the child's body. The nedica
exam ner testified that the child' s neck had
a | arge bruise and a pinpoint henorrhage in
the left eye consistent with an attenpted
strangul ation. Further, the child s |ungs
were not only hyperinflated and congested
with blood, but the airways also had a
consi derabl e anount of frothy material, air
mxed with fluid. The nedical exam ner
concluded that the cause of death was
asphyxia resulting from both strangul ation
and drowning. The nedical exam ner also
testified that the child s body had a |arge
bruise on the right Ileg and nunerous
br acket - shaped and rect angul ar - shaped
bruises on the left side of the child's



body. The child's face and forehead al so had
numerous | i near abrasions consistent with it
bei ng knocked or pressed into sonething.
Finally, the nmedical exam ner testified that
the bruises and abrasions were recent and
occurred while the child was alive, but
sonetime near the tinme of death. Graciela
testified that the child did not have these
injuries on the nmorning of his death.

Arbel aez testified on his own behalf
that he was thirty-three years old at the
time of trial, that he was from Medellin,
Col onbi a, and that he worked at a hotel as a
di shwasher. He also testified that he was an
epileptic and that he sonetines took
medi cation for his condition. According to
Arbel aez, he noved in with Gaciela and her
famly and he provided her with financial
support because he | oved her and wanted to
marry her. He testified in conformty with
his statenments given to the police that he
had an argunment with Graciela on February
13, 1988, because she ki ssed anot her man.

Arbel aez's testinmony differed from his
statenents given to the police about the
events on the date of the nurder. He
testified that he left Graciela s house on
February 14, 1988, with the child and went
to inform his boss at the hotel that he
woul d not be working that day. He admtted
to telling Londrian that Graciela would be
sorry, but that he neant he would "beat"
Graciela and her male friend if they were
together again. He testified that after he
left the cafeteria he started to go to work
but he turned the car around and decided to
return the child home. On the way back to
the house, the car developed mechani cal
probl ens on the bridge and stopped. He got
out of the car, raised the hood and "forgot"
about the child. As he |ooked under the
hood, he heard a scream and saw the child
floating in the water. He stated that he
fled because he thought, "Since |I had the
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problemw th her the previous night, they're
going to think that | did it." Arbelaez
testified that after he left the bridge he
drove to Coral Gabl es and abandoned the car.
He stated that before he abandoned the car
he tore the dashboard of the car apart
because he was "disgusted with it all.”

On cross-exam nati on, Arbel aez testified

that Martinez "lied" and tricked him into
confessing to the nurder by prom sing him
work in jail. Arbelaez also testified that
Pedro Salazar and Minoz |lied about his

statenents that he killed the child. After
Arbel aez's testinony, the defense rested.

On February 19, 1991, the jury found
Arbelaez guilty of Kkidnapping and the
first-degree nurder of Julio Rivas.

At the penalty phase of the trial, the
State presented no additional w tnesses and
made argunent based upon the evidence from
the guilt phase of the trial. The defense
first presented testinony by Martinez that
Arbel aez had no significant history of prior
crimnal activity and that he returned to
the United States voluntarily. The defense
al so presented the testinmony of Arbelaez's
friends, Juan Londri an, Pedro Sal azar,
Adel fa Sal azar, and Marta Sal azar. Londri an
and the Sal azars testified that Arbel aez was
an honest and hard-working individual who
never took narcotics or drank alcoho
excessively. Finally, the defense presented
the nmedical testinony of Dr. Raul Lopez, a
neurol ogist who treated Arbelaez for an

epileptic attack in 1984. Dr . Lopez
testified that Arbelaez suffered from
chronic epileptic seizures .... Tests run on

Arbelaez indicated that he had not been
taking his nmedication as instructed. Dr.
Lopez specifically testified that t he
medi cation that he had prescribed did not
have the side effect of depressi on.
Foll owi ng Dr. Lopez's testinony, the defense

9



rest ed.

The jury recommended a deat h sent ence by
a vote of eleven to one. The trial judge
found t he foll owi ng aggravating
circunstances: 1) the hom cide was comm tted
in a cold, calculated and preneditated
manner w thout any pretense of noral or
legal justification; 2) the honicide was
especi ally hei nous, atrocious, or cruel; and
3) the homcide was commtted while the
def endant was engaged in a kidnapping. In
mtigation, the trial court found that
Arbel aez had no significant history of prior
crim nal activity and the nonstatutory
mtigating circunstance of renorse. The
trial judge weighed the aggravating and
mtigating circunstances and sentenced
Arbel aez to death.

Arbel aez v. State, 626 So. 2d 169, 170-75 (Fla. 1993) (footnotes

omtted).

Fol l owi ng the direct appeal, Arbel aez sought postconviction
relief. H's original nmotion was filed on August 15, 1995. An
anended notion was filed on July 31, 1996 with the State
respondi ng on August 12, 1996 (PCR1 V1 12-124, 136-262; SPCR1 V1
28-143). On October 18, 1996, the trial court denied relief
summarily (PCR1 V1 346-79). This Court affirmed that ruling,
including the rejection of Arbelaez’s request for the discharge
of Judge Rothenberg. However, the issue of penalty phase
counsel s effectiveness was renmanded for an evidentiary hearing:

as to Arbelaez's claim that trial
counsel was ineffective during the penalty
phase of his trial for failing to present

expert testinmony as to his epilepsy and
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other nmental health mtigation and for
failing to introduce evidence of his famly
hi story of abuse.

Arbelaez v. State, 775 So. 2d 909, 912 (Fla. 2000).

In spite of the rejection of the recusal issue on appeal
on January 29, 2001, Arbelaez again sought to recuse Judge
Rot henberg (SPCR1 V1 4-9). The State responded and the tria
court denied the request (PCR2 V2 294). Subsequently, the
initial part of the evidentiary hearing was conducted on January
7 through 9, 2002 during which, testinony was taken from
Arbel aez’s penalty phase counsel, Reenberto Diaz, and from
ment al health professionals, Dr. Merry Haber, Dr . Rut h
Latterner, Lisa Wley, and Dr. Sonia Ruiz. The matter was
continued until January 29, 2002, in order to accomovdate the
defense in obtaining the presence of famly nmenbers from
Col umbi a. On January 29, 2002, Defendant’s sisters, Anparo
Arbel aez Alvarez and Luz Marina Arbelaez Alvarez, testified.

Reenmberto Diaz (“Diaz”), was called by the defense and
State to discuss his actions and strategy related to Arbel aez’s
mental health and famly history. On January 30, 1990, Di az was
appoi nted Arbel aez’s counsel after Rodney Thaxton wi thdrew over
a di sagreenent with Arbel aez about plea negotiations (PCR2 V3
467- 69, 493-96). Di az pursued both guilt and penalty phase

i ssues and did nmuch of the investigation hinself (PCR2 V3 470-
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72, 490-92). There was a lengthy witness list, and Di az made a
point of neeting each w tness before his deposition (PCR2 V3
492-93). Diaz spoke to M. Thaxton, a senior public defender
about his prior representation, although, 12 years later, Diaz
could not recall what they had discussed (PCR2 V3 472).

Several tinmes prior to trial, Diaz net with Arbelaez and
felt he had talked to his client sufficiently to know the case
facts. Diaz and Arbel aez discussed, in Spanish, what the case
was about, possible ways to proceed, whether a plea was
possi ble, the evidence and witnesses to be presented, and
whet her Arbelaez would testify. Diaz found his client
responsive to the inquiries and none of the responses were
i nappropriate or incoherent (PCR2 V6 968-73). Arbel aez answered
Di az’ s questions regardi ng the events surroundi ng the murder and
was able to recall past events clearly. There was nothing in
t hose discussions to indicate nental retardation (PCR2 V6 971-
75) .

While Diaz did not seek the appointnent of a nmental health
expert to develop mtigation, he obtained Dr. Castiello, a
Spani sh speaki ng psychi atri st, to eval uat e Arbel aez’ s
conpetency, as was his common practice with capital clients
(PCR2 V3 472-73; V6 977-82). Dr. Castiello spoke to Arbel aez,

conpleted a conpetency evaluation, and provided Diaz wth
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information relevant to Arbelaez’s nmental status (PCR2 V6 977-
78). Absent from the Decenmber 19, 1990 report was any
i ndi cati on Arbelaez had a difficult/abusive childhood (PCR2 V1
146) . In his report, Dr. Castiello opined that Arbelaez was

“functioning at a | ow average intelligence capacity” and "at the

present time the defendant possesses a factual, as well as a
rational wunderstanding of the proceedings against him 1is
capabl e of assisting counsel in his defense and of standing
trial." There was a recomendati on agai nst in-patient treatnent
at a psychiatric facility as it was not clinically warranted.
Wth respect to insanity, Dr. Castiello concluded, "On the basis
of the description offered by the defendant as to his frane of
mnd at the time of the alleged offense, it is considered that
he was sane."” (PCR2 V1 147-48).

By the time Diaz received Dr. Castiello’s report, he had
gat hered a great deal of information which inpacted the penalty
phase strategy (PCR2 V3 502). Dr. Castiello s report was
reviewed by Diaz and di scussed with the doctor. Had the doctor
found sonething, Diaz would have wused it. Diaz and Dr.
Castiell o had worked toget her before, and Di az did not doubt the
doctor’s ability (PCR2 V3 546-47; V6 977-78). There was nothing

which led Diaz to conclude there was a continuing need for a
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nmental health expert.!? Had Dr. Castiello reported possible
retardation, Diaz would have sought further inquiry, but that
was not the case (PCR2 V1 145-48; V3 546-47). Based upon the
doctor’s findings, as well as other issues Diaz investigated
personal |y, he developed his penalty phase strategy (PCR2 V1
145-48; V3 496-97, 546-47; V6 979-80).

Di az pursued the epil epsy i ssue and di scussed this condition
with Arbel aez and his treating neurologist, Dr. Lopez (PCR2 V3
496-97, 514-15). The doctor reported Arbelaez did not take his
medi cation consistently and noted those having epileptic
sei zures do not remenber the events inmmedi ately proceeding the
sei zure (PCR2 V3 496-500, 514-15). This data inpacted Diaz’'s
strategy because Arbel aez had a good recollection of the events
surroundi ng the nurder as evidenced by his taped confession and
di scussions with counsel (PCR2 V1 151-73; V3 496-500). Al so,
Dr. Lopez had no records indicating Arbelaez was depressed
within the relevant tinme frame. 1In an attenpt to show Arbel aez

suffered fromepilepsy, Diaz presented Dr. Lopez, who testified

Di az did not recall whether M. Thaxton had a nental health
expert appointed, but recalled talking to Dr. Haber "after the
fact." (PCR2 V3 473-74). Di az had used Dr. Haber, and had he
t hought she had something to be considered he woul d have cal |l ed
her (PCR2 V3 475, 545-46). Dr. Haber did not prepare a report
in this case and Diaz saw nothing in M. Thaxton’s file (PCR2 V3
517-18, 545-46). Diaz admtted that had Dr. Haber reported
unfavorabl e things, he would not have presented her testinony
(PCR2 V3 519-20).
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he had treated Arbelaez from 1984 to 1988 and that Arbel aez was
resistant to taking his nedication due toits side effects (PCR2
V3 514-15).

Retired clinical and forensic psychol ogi st who testified
nostly for defendants, Dr. Haber, was called by Arbel aez and her
notes were admtted into evidence. (PCR2 V1 175-190; V3 554-55;
V4 621-23, 663). She recalled rendering services to M. Thaxton
and eval uati ng Arbel aez bet ween June 1988 and May 1989 (PCR2 V3
554-59). Dr. Haber believed she was hired to conplete a
conpetency eval uati on, however, if she had been asked to do a
full mtigation work-up, she would have ordered psychol ogica
testing. In this case, no further testing was ordered (PCR2 V3
557-59; V4 623-26, 633-34, 667-68).

Dr. Haber’'s notes indicated she and Arbel aez di scussed his
hi story, work experience, suicide attenpts, and epil epsy (PCR2
V3 557-59). Fromher notes, Dr. Haber found Arbel aez had a good
renote nenory, was cooperative and coherent with good eye
cont act . He was oriented to tinme, place, and person, wth
productive/ goal oriented thought processes and had no | essening
of association. He was not delusional, paranoid or suicidal and
did not have “homicide ideations”, hal | uci nati ons, or
sl eeping/eating disorders (PCR2 V3 557-59; V4 627-33, 671).

During her evaluation, Dr. Haber saw no signs of depression,
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however, the jail records indicated a history of suicide
attenpts and depression (PCR2 V3 560-63; V4 671). After My,
1989, Dr. Haber had no further contact with Arbel aez nor any way
of knowing his nental state after that date (PCR2 V3 563-66, V4
669-70). She had not submitted a witten report to the defense
or trial court (PCR2 V4 626).

Al t hough in 1988/ 1989 she di d not order a neuropsychol ogi cal
evaluation as a matter of course, she now recomends such
testing be done in all capital cases.? \Wiile she agreed a
person’s epileptic condition would show up on a brain scan, such

does not indicate the person is psychotic or suffering from

organi c brain damage (PCR2 V3 610; V4 655, 682). Dr. Haber

asserted that had Diaz called, she would have recomended a
neur opsychol ogi cal eval uati on based upon the seizure disorder
(PCR2 V3 566-68, 610; V4 682-83). Yet, other than conpleting an

evaluation form Dr. Haber conducted no tests on Arbel aez and

Wth anyone suffering from a seizure disorder, Dr. Haber
suspects organi c i nvol vement and suggested she woul d have asked

for a neuropsychol ogi cal exam nation to measure behavior, 1Q
and discover famly and educational history for possible
mtigation. In 1989, she concluded Arbelaez had a history of

depressi on and had el ectroshock treatnents which could have
affected his brain which would have led her to request a
neur opsychol ogi cal eval uati on. However, she did not recall what
she recommended to M. Thaxton, what he told her, or what
happened here. Regar dl ess, she found nothing that "required
further evaluation." (PCR2 V3 566-70, 588-90, 608-10; V4 643,
671-73).
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stated "... with a reasonabl e degree of psychol ogical certainty

| did not find anything that | felt at that tinme required

further evaluation." (enphasis supplied). She admtted, "in

general its ny practice, if | do [require tests], to tell the
attorney and then they and | will determ ne what will be done in
the future.” At the time of the 1988/ 1989 eval uation, Dr. Haber
saw no reason to ask for an 1Q test (PCR2 V4 633-35).

Dr. Haber knew Arbel aez suffered from epil epsy and had a
hi story of being in the workforce with friends and acquai ntances
fromhis years in Mam . Included in Dr. Haber’s notes was the
fact Arbelaez asserted the victim died by accident. She
recall ed Arbel aez’ s vi deot aped conf essi on and docunments that he
confessed to the intentional killing of the child (PCR2 V4 635-
38, 650). After reviewi ng the videotape, Dr. Haber admtted
t hat had she viewed the tape at the time she eval uated Arbel aez
in 1988/ 89, she would not have thought about requesting an IQ
test because his responses were coherent, productive, and
readily wunderstandable w thout any significant problenms in
understanding (PCR2 V4 652-53). VWile in 1988, Arbelaez
reported nental problens, Dr. Haber did not believe Arbel aez was
suffering froma psychotic disorder when she nmet him (PCR2 V3
588-90, 604; V4 671).

Nei t her Arbel aez nor his jail records noted hallucinations.
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Al t hough there was evidence of a depressive disorder which

i mpacted judgnment, Dr. Haber did not find the disorder rose to

the level of statutory mtigation. She opined that any

psychotic disorder reported by the Departnent of Corrections
("DOC") devel oped while Arbel aez was on death rowin response to
the stress of incarceration and that his epileptic condition
wor sened during that time.3® Any psychotic condition Arbel aez
exhibited at the time of the evidentiary hearing was not known
or observed by Dr. Haber in 1988/1989. Al so, no psychotic
condition was visible on the videotaped confessi on (PCR2 V3 603-
05; V4 657-58).

Based upon her evaluation at the tine of trial, Dr. Haber

reasoned no statutory mitigator could be established (PCR2 V4

655-56). \When asked what she woul d have done in 1988/ 1989, Dr.
Haber stated that had she been asked to do an investigation, she
woul d have obtai ned records from Col unbi a, reported her findings

to M. Thaxton, docunmented Arbelaez’s history of depression

Dr. Haber noted death row causes "di atrogenic disorders”
and she could not relate the death row records to what Arbel aez
was like in 1988. What she reported was that Arbelaez had a
sei zure disorder which became worse on death row. VWil e she
could not extrapolate back from the DOC records, she noted
Arbel aez suffered from a depressive disorder, which she could
not specify. Depression is either major or mnor or sonething
fairly intermttent. Dr. Haber eventually stated she saw no
signs of depression during her earlier exam (PCR2 V3602-03; V4
671) .

18



suicide attenpts, el ectroshock treatnment, and | ack of educati on.
Thi s docunent ati on woul d have been used to support non-statutory
mtigation (PCR2 V4 672-75).

Havi ng been supplied with docunentati on generated sonme six
years after trial, Dr. Haber reasoned Arbel aez was functi oning,
at best, on a borderline intellectual |level, and at worst, on a
mental retardation level with a 67 full scale IQ which could
range +/- seven points or even up to a score of 77. However
she admtted the 1Q test was conducted by Dr. Latterner, a
def ense nental health expert, while Arbelaez was on death row,
“so it is a close call” and her review of videotaped confession
woul d not have |l ed her to consider 1Q testing (PCR2 V3 605-06;
V4 652-59, 680-81). Further, a person’s "adaptive behavior"
must be taken into consideration when determ ning nental
retardation.4 Based upon what Dr. Haber reviewed, Arbelaez
appeared to have "adaptive functioning” within a borderline
range, but was "functioning behaviorally within an adequate
range."” Based upon his confession, Arbelaez functioned at an
acceptable |l evel (PCR2 V4 659-61, 677-79).

Neur opsychol ogi st, Dr. Latterner, testified she conducted

a neuropsychol ogi cal exam nation of Arbelaez on August 11, 1995

4See section 916.106(12), Florida Statutes and section
921.137(1), Florida Statutes for the definition of *“nental
retardation.”
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while he was incarcerated on death row (PCR2 V4 688, 691-92,
747) . She admi nistered a battery of tests, conducted an
interview, and produced a report (PCR2 V1 176-77; V4 693-97
745-46, 748, 787). Based upon the 1 Q and neuropsychol ogi cal
testing, the doctor concluded Arbelaez was nentally retarded
with "organic brain syndronme m xed" (PCR2 V4 698-701). The
nmental retardation and organic brain syndrome are separate
i ssues; Arbelaez’s intellectual acts have nothing to do with his
inability to control his inmpulses (PCR2 V4 748-49). She opi ned
that nental retardation and organic brain damage are nmajor
mental diseases. It was her conclusion that the organic brain
damage was causing epileptic seizures and Arbelaez’s other
i npai rnents, but not his intellectual deficits. The
intellectual deficits were innate. Continued seizures could
cause additional brain damage (PCR2 V4 798-800).

Bef ore conducting her exam Dr. Latterner chose not to
review any case information, confession,® or police reports.
| nstead, she rested her conclusion on her 1995 test results
(PCR2 V4 745, 757-59, 785-86). She would not take into

consi deration Arbel aez’ s adapti ve behavi or, because she felt the

SDr. Latterner noted Arbelaez’'s ability to describe in
detail the nurder, his notivation, and how he acconplished the
killing had nothing to do with the nenory tests adm ni stered or
his cognitive function (PCR2 V4 767-68).
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testing was adequate to form an opinion (PCR2 V4 762-63). Dr
Latterner explained Arbelaez’'s full scale 1Q score of 67, with
no malingering, placed himin the educatable, nmentally retarded
range, i.e., he is able to live i ndependently, hold down a job,
and be a responsible citizen (PCR2 V4 701-03, 785-86).

Dr. Latterner opined Arbelaez suffers from "organic brain
syndrone, ni xed" which neans both his intellectual and enoti onal
functions are affected and his brain damage i s superi nposed upon
a preexisting cognitive deficit (PCR2 V4 739-40). While Dr.
Latterner was aware of Arbelaez’s epilepsy, a form of brain

damage, she saw no way to determ ne whether the test results

were related to the epilepsy or sone other factor (PCR2 V4 743-

44, 754).

Over defense objection, DOC psychological Lisa WIey
("Wley") testified.?® She was responsible for assessnent,
counsel ing, case nmnagenent, dealing with nentally retarded
persons, and meking nedical referrals for death row inmtes,
i ncludi ng Arbel aez. Arbelaez arrived on death row as a

“Psychiatric Grade One”, which nmeans he had no identifiable

6Al t hough the trial court permtted Wley to give an opinion
on nental retardation, the court noted it would give it the
wei ght it deserves and made no reference to Wley in the order
(SPCR2 V1 14-41; V5 941-51).
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mental health concerns’” (PCR2 V5 779-80, 836-38, 854, 870, 891-
92). As part of her enploynment, WIley attended treatnent team
nmeetings regarding Arbel aez. Mental retardation was never
di scussed as one of his problems. Prior to April 2001, Wley
saw Arbel aez weekly in general rounds and about nine tines per
year individually (PCR2 V5 856-66, 902). W/ ey explained that
one of the factors to be assessed in diagnosing nmental
retardation is adaptive behavior, i.e., the ability to function
i ndependent|y. Famliar with this concept, WIley |ooks for
inpai rments in functioning, excessive disciplinary reports,
staff referrals, observations, and confinenment reports. Over
the ten years she observed Arbelaez, WIley found he obeyed
directions, cared for/grooned hinself, followed the required
pattern of death row activities, had appropriate tinme
managenent, social, and interview skills, learned a second
| anguage as an adult, and showed no inpairnent in adapting to
hi s environnent. Based upon these observations, WIley found

Arbel aez was not nentally retarded (PCR2 V5 877-80, 892-98, 949-

‘Since arriving on death row, Arbel aez has been treated for
depression and anxiety and was diagnosed with serious nenta

di sorders including "depressive disorder” and psychotic
di sorder. While incarcerated, Arbelaez has not attenpted
suicide, but was put on suicide watch, and was given
anti psychotic and anti depressant nedi cations. 1I1n 1994-1997 and

1999, he reported hallucination and was referred for a
psychiatric evaluation (PCR2 V5 872, 908-12, 917-28, 937; V6
938).
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52).

During her Novenmber 5, 2001 evaluation, Dr. Sonia Ruiz, a
clinical psychol ogist, communicated with Arbelaez in Spanish
Finding himvery clear, lucid, and stable, Dr. Ruiz reported no
evi dence of mmjor nental disorder or nental retardation. She
knew of his epilepsy and questionable conpliance with his
medi cation (PCR2 V1 191-203; V6 1003-04, 1016-18).

Before conducting her evaluation, Dr. Ruiz received Dr.
Latterner’s neuropsychol ogical evaluation, Dr. Castiello’s
report, the Florida Supreme Court’s July 13, 2000 opinion, and
Arbel aez’s April 11, 1988 confession. This information hel ped
her assess whether his answers were consistent with prior
exam nations (PCR2 V6 1017-20). During the evaluation, Arbel aez
related his life history and experiences, famly rel ationshi ps,
educati on, i nt erest in advent ur e, enpl oynment hi st ory,

association with the victims nother, and the nurder. Arbel aez

was able to tell a "good story" and had no difficulty in
recalling details.? His thoughts were easily understood,
coherent, and clear. He spoke readily of his epilepsy,

neur ol ogi st, nmedications, and about being di agnosed as anxi ous

8He mmintained the same speech pattern throughout the
i nterview. His tone was not flat or devoid of enption. Dr .
Rui z found Arbel aez was not depressed or uninvolved (PCR2 V6
1034- 36) .
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and depressed. Sui ci de was di scussed, and Arbelaez reported
three attenpts and explained why he had been put on suicide
wat ch on death row. Arbel aez’ s answers were appropriate and
given wi th adequate detail except when reporting hallucinations.
Then his explanations were so vague, Dr. Ruiz found him not
credi ble (PCR2 V6 1022-36, 1107-08).

Based upon the interview, Dr. Ruiz was of the opinion
Arbel aez’s nmental status was clear, stable, with “no indication
of any psychopat hol ogy" because Arbelaez was alert, maintained
good eye contact, was cooperative, with an appropriate/normal

nmood. Dr. Ruiz saw no evi dence of depression, anxiety or gross

menory deficits; he "established rapport easily.” "H's speech
was clear. He was highly verbal. He was lucid at all tinmes.
His thought process was organized and relevant."” Dr. Ruiz
reported no psychotic content in Arbelaez’s discussions. He

"was fully oriented and had good insight and judgnent. He knew
what his surroundi ngs were. He knew why he was there." (PCR2 V6
1037- 40) .

Dr. Ruiz adm nistered several tests including the Bender-

Gestalt and MWPI eval uations®  Arbel aez conpl eted the Bender-

While the MWI requires an eighth grade reading ability,
and Arbelaez tested in the fourth grade level, Dr. Ruiz has
found many people read above the tested |evel. Ar bel aez
conpleted the test in the normal time franme (PCR2 V6 1051-59).
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Gestalt test in a hasty fashion, with inpulsive execution. The
test was not scored, but reveal ed no gross organic inpairnment or
mental retardation. (PCR2 V6 1049-51, 1116-20, 1150-51). The
conputer reported an invalid MWI score and the test was used to
det erm ne whet her Arbelaez was malingering (PCR2 V6 1051-59,
1131-32, 1154-55). The invalid score was based upon the test’s
"F Scal e" which indicated classic malingering (PCR2 V6 1051-59,
1133-34). Al though recogni zing that an invalid MWI score could
be due to a patient’s insufficient reading skills, Dr. Ruiz
concluded Arbelaez was "faking" his test based upon other
validity scales. She reasoned, "[t]he fact that he scored so
high on every single scale, which has elenments of
psychopat hology in them it was inconsistent wth any
observati ons of the defendant and things that [she] had revi ewed
and read about the defendant."” The validity scales confirm
mal i ngering (PCR2 V6 1135-38, 1154-55).

On the Ravens test, Arbelaez scored an 18 which equates to
a 70 to 75 on the 1Q scale, but Dr. Ruiz did not obtain an 1Q
score. Considering the tests and interview together, Dr. Ruiz
found the interview did not corroborate the tests. (PCR2 V6
1062- 63, 1069).

Wth respect to nental retardation, Dr. Ruiz averred that

| Q adaptive functioning, and an onset before age 18 nust occur
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before a person is |abeled nentally retarded. This is based
upon the DSM IV book and Florida Statutes. \When determ ning
a person’s adaptive behavior, Dr. Ruiz conpares the person’s
| evel of functioning to others with simlar *“socioeconomc
status, culture, background, and age." She | ooks for
i ndependent living. Here, Dr. Ruiz found Arbelaez’s adaptive
| evel of functioning quite high and reasoned he could not be
| abel ed mental ly retarded. Arbelaez was living and traveling on
his own before he was 18 years ol d. He established friends,
wor ked, and lived independently in the United States without
fam |y support. Arbelaez was responsible in his jobs, holding
the keys to one hotel and distributing supplies to co-workers.
Such responsibility would not have been given a nentally
retarded person. Arbel aez held down two or three jobs and
pai nted honmes on weekends. He purchased his nedication,
cl othes, and toys for his girlfriend s children. He was able to

drive hinmself to work, and the children to school (PCR2 V6 1064-

1°Bot h sections 916.106(12) and 921.137(1), Florida Statutes
define “mental retardation” as “significantly subaverage general
intellectual functioning existing concurrently with deficits in
adaptive behavior and nmanifested during the period from

conception to age 18.” Adaptive behavior is defined as “the
effectiveness or degree with which an individual neets the
st andards of personal independence and social responsibility
expected of the individual’'s age, cul tural group, and
community.” See sections 916.106 (12) and 921.137(1), Florida
St at ut es.
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67) . Arbel aez’s history is inconsistent with mld nental
retardati on because he I eft one job for a better paying one, ran
errands, provided for a household, and had friends. Typically,
mentally retarded persons do not have many friends (PCR2 V6
1144-48). A diagnosis of nmental retardation nust not be based
solely upon test results. Even if a person’s 1Q is |ow but
adaptive functioning normal, the person should not be | abel ed
mentally retarded. Based upon everything Dr. Ruiz observed and
revi ewed, there was no evidence of mental inpairment due to | ow
cognitive functioning (PCR2 V6 1064-68, 1071).

VWil e Dr. Ruiz was unaware Arbel aez had been di agnosed with
maj or mental disorders, such would not alter her conclusions as
it is not uncommon for inmates to suffer from episodes of
depression and anxiety. She saw no evidence of any mjor
t hought di sturbance or psychosis. Even if she had Arbel aez’s
psychiatric records from Col unbi a, her opinion would not have
changed because Arbel aez seemed to have been functioning well,
adequately before the crinme and functi oni ng adequat ely when t hey
met. (PCR2 V6 1088, 1102-03).

During the January 29, 2002 proceedi ng, Arbel aez called two

of his sisters. Anmparo Arbelaez Alvarez ("Anparo") testified
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her famly was very poor! and their parents did not have
educations, but could read and wite. The famly did not have
enough nmoney for food and nmedical care, but there was an
American food and nedical clinic where they could go to for
hel p. Her parents m streated each other, and their father
m streated his children by punching them and not show ng them
| ove; he also used "witchcraft.” Wen the famly noved to the
city, their father could not find steady work. Eventual ly he
became a police officer in the countryside and was away from
home for weeks at a tinme, returning one weekend a nmonth (PCR2 V7
1170-77, 1179-84, 1199-201).

Arbel aez was puni shed often because he did not do well in
school (PCR2 V7 1181-86). Juan M guel Arbel aez, the el dest son
was in charge of disciplining the other 11 children; he too,
woul d beat his siblings. After | eaving school, Arbelaez was
given a job selling marijuana, and began snoking marijuana and
taki ng drugs, but Anmparo never saw Arbelaez snoke marijuana
(PCR2 V7 1181-83, 1186-88, 1212-14, 1228-30).

VWhen Arbel aez was not selling drugs, he visited the |ocal

church and cared for the young boys in return for food and

11Even t hough as the children got ol der they started to work
and bring noney to the famly, it was not enough. However, six
out of the eleven children obtained college educations by
wor king their way through college (PCR2 V7 1217-20)
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clothing (PCR2 V7 1189-90, 1212). \Wile working in the church,
Arbel aez fell in love with a nun. One day he becanme sad and
drank rat poison, after which, he was hospitalized in a
psychiatric ward. Anparo related that her brother was depressed
and attenpted suicide on nore than one occasion (PCR2 V7 1190-
92).

Amparo adm tted she spoke to Diaz twice after the trial, but
he did not give her much information. She claimed she woul d
have come to the United States to testify (PCR2 V7 1193-94), yet
confessed that once Arbelaez noved to America at the age of 18
or 19, he had no further contact with his famly until he
returned honme after the nmurder. Because her fam |y was taught
to be very cold and independent, Anmparo did not wite to her
br ot her, al though she could have witten (PCR2 V7 1204-09, 1214,
1225-32, 1242-44).

Arbel aez’s older sister, Luz Marina Arbelaez Alvarez
("Luz"), reported that their parents had a bad rel ati onshi p and
the children suffered. Her father was home one weekend a nont h,
and when home, would beat his children. Their famly was very
poor and had to seek food from health centers and ate badly.
VWhen t he parents were away, the el dest siblings beat the younger
ones (PCR2 V7 1245-52).

Luz averred Arbel aez could not I earn in school; he woul d not
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apply hinself. VWhile in his teens, Arbelaez thrice tried to
commt suicide (PCR2 V7 1250-54). On one occasion he was
wor ki ng for Coca Cola and the conpany’s insurance paid for the
hospi tal and when there, Arbelaez was treated for epilepsy. Luz
admtted that the centers where the famly received food al so
of fered nedical care. (PCR2 V7 1254, 1260, 1264-68, 1271-72).

In his January 8-9, 2002 testinony, Diaz reported that on
several occasions, pre-trial, he contacted the famly residing
in Medellin, Colunbia, both by telephone and |etter in order to
see if the fam |y nmenbers had anything the defense could use in
the guilt and/or penalty phases (PCR2 V3 476-81, 520). Di az
spoke to the famly about mtigation and tried to |earn about
the individuals, the facts, why each was listed as a w tness,
and his involvenment with Arbel aez. The possibility of bringing
fam |y nembers to testify was considered (PCR2 V3 478-79, 520,
981-82).

Di az had i nformati on about Arbel aez’ s background, incl uding
that he canme froma poor famly, w thout an adequate educati on,
had been an altar boy, who was nedicated for epilepsy, had
attenpted suicide, and had been in a nmental hospital. The
correspondence fromthe Col unbi an Gover nment was that there were
no nedical records for Arbelaez, thus, Diaz had asked, he

bel i eved, Jorge Arbelaez to try to obtain any avail abl e records,
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as they may contain potential mtigation. Though Jorge Arbel aez
indicated he would try to get the requested records, Diaz
recei ved nothing (PCR2 V3 480-84, 526-31, 541-42).

Based wupon his investigation, Dr. Castiello s report,
di scussions with the fam ly, and conferences with Arbel aez, Di az
formed his penalty phase strategy. The scheme was to show
Arbel aez had returned to Mam voluntarily, had no crimnm nal
hi story, confessed in detail, and had been very enpotional / upset
at the time of the nmurder due to his girl friend s actions (PCR2
V3 515-17).

Di az had not planned on calling Arbelaez to testify during
the guilt phase. In fact, Diaz told Arbelaez he did not want
himto testify because of the defense penalty phase strategy.
Nonet hel ess, Arbelaez testified. This was significant, as he
had given nore than one version of the crimnal events.
Arbelaez’s trial testinony differed fromhis confessions to the
police, Rubin Mnoz, the Salazar famly, and Arbelaez’s
Col unmbi an fam ly. This caused Di az probl ems because the State’s
case was strong and the victimwas a five year old boy who was
killed out of revenge. As explained by Diaz, had Arbel aez not
testified at the guilt phase, the penalty phase woul d have been
different in that Diaz could have stressed further, Arbelaez’s

efforts to face justice, take responsibility, and the death was
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accidental. By testifying at the guilt phase, Arbelaez altered
what could be done in the penalty phase (PCR2 V3 503-08, 512-
14). Even though his client testified, Diaz endeavored to show
as mtigation that Arbel aez had no significant crimnal history,
was a “hard worker” and “good guy” who suffered from epil epsy,
hel d down two jobs, was renorseful, confessed in detail, and had
been enotionally upset at the tine of the nurder (PCR2 V3 508-
17) .

Besi des having to deal with Arbel aez’s decision to testify,
and the fact the victimwas a five year old boy, Diaz explained
his rationale in not bringing the Colunbian famly nenbers to
Mam . VWhile he and Arbel aez discussed calling fam |y nenbers,
Arbel aez did not want them to testify. Al t hough he was not
adamant about it, Arbelaez’s position was that the famly shoul d
not cone to Mam nor should the parties go to Colunbia for
deposition due to safety concerns in part because of the
social/political climate of the area. Arbelaez feared for his
famly' s safety, because the FBI and police had been in contact
with the famly previously. Also, the drug cartel m ght have
guestioned why the famly was talking to the police or involved
with a United States crimnal trial, which could have had
repercussions for their safety. He did not want to put his

fam |y through that (PCR2 V3 520-24, 535-40).
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Arbel aez’ s decisiontotestify inthe guilt phase and switch
his defense to “it was an accident”, put the defense in a
difficult position.?? If the famly were to testify in the
penal ty phase and reveal Arbelaez lied, the jury may question
why the famly was not presented in the guilt phase when that
i ssue was open to resolution. Wat nost troubled D az about the
fam |y menbers, was what they would say in |light of Arbelaez’'s
trial testinony. Diaz was concerned because Arbelaez had
confessed to his famly and this would create a problem should
Arbel aez’s mother testify it was an accident when Arbel aez
killed the child as it was Diaz’s belief the mother would be
untruthful in that respect. D az was concerned about presenting
Arbelaez’s difficult chil dhood because the victimwas a child.
He reasoned the defendant’s difficult childhood does not carry
the sane wei ght as when the victimis an adult. Di az stated
“[t]o lose sight of that, you would really do a disservice to

your client.... He admitted poverty could be mtigation, but
believed he had to be careful as it is inportant to link the

poverty to the case facts. It was Diaz’s position, poverty

2A defendant’s decision to testify is a fundanmental right
that bel ongs solely to himand does not fall under the purview
of an attorney’s strategic decision. United States v. Burke,
257 F.3d 1321, 1323 (11th Cir. 2001); White v. State, 559 So. 2d
1097, 1099 (Fla. 1990); Morris v. State, 557 So. 2d 27, 29 (Fla.
1990) .
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works only as mitigation if it can be said the defendant was
poor, thus, he | acked adequate nedi cal treatnent, education, and
proper upbringing. This strategy was di scussed with and agreed
to by Arbelaez (PCR2 V3 521-26, 540-44).

On Sept enber 9, 2002, sone ni ne nonths after the evidentiary
hearing on the remanded issue of penalty phase counsel’s
effectiveness, Arbelaez filed Defendant’s Suppl enent to Anended
Motion to Vacate Judgnents of Convictions and Sentences wth

Speci al Request for Leave to Amend challenging t he

consitutionality of the death sentence under Ring v. Arizona,

536 U.S. 584 (2002) and Atkins v. Virginia, 122 S.Ct. 2242

(2002). This was denied on the grounds Arbelaez had his 1995
postconviction notion remanded for an evidentiary hearing on
specific issues, that the hearing was held in January 2002, and
t he suppl emental notion rai sed not hi ng which could not have been
raised in 1995. The matter was found procedurally barred and
untimely. (PCR2 V2 211-47).

Postconviction relief was denied on Septenmber 12, 2002.
(SPCR2 V1 41). The trial court found that penalty phase counsel
did not render ineffective assi stance regarding the deci sion not
to present expert testinony about Arbelaez’s epil epsy because
counsel investigated the issue, offered it as non statutory

mtigation, and “even after over 10 years post conviction”
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Arbel aez has failed to offer “any evidence relating to the
Def endant’s epileptic disorder which could have been presented
and was not.” (SPRC2 V1 19).

Wth respect to the claimof ineffectiveness for allegedly
not i nvestigating and presenting other nental health mtigation,
the court likewise rejected the claim In so doing, the court
assessed the testinmony of Doctors Ruth Latterner, Merry Haber,
and Sonia Ruiz, in conjunction with the actions of penalty phase
counsel in preparing for and presenting mtigation. The court
credited Dr. Ruiz’'s findings, relied upon Dr. Haber’'s pre-trial
eval uati on which “found no reason to suggest that any additi onal
testing be done” on Arbelaez at that time, and rejected Dr
Latterner’s conclusions because she was unwilling to consider
other relevant information, ignored the requirenents of the
Florida Statutes, and the DSM IV Manual of Mental Disorders
gui delines (SPCR2 V1 320-36).

The court considered defense counsel’s efforts respecting
Arbel aez’s nental heath issue noting counsel had obtained the
assi stance of a mental heath professional to eval uate Arbel aez’s
pre-trial, assessed the case based upon his interaction wth
Arbel aez and the information disclosed, considered the opinions
of nmental health professions, and put before the jury epil epsy

as mtigation. Counsel contacted Arbelaez’s Colunmbian famly
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menbers in attenpts to discover mtigation and gathered
background information on Arbelaez’s nental health and
i nadequat e education. Diaz endeavored to obtain nmedical records
from Colunbia with the assistance of famly menbers. Hence,
counsel was found to have rendered constitutional assistance
respecting the investigation and presentation of nental health
evi dence. (SPCR2 V1 16-36).

Al so rej ected, based upon the evidentiary hearing proof, was
the claim of ineffectiveness for failing to call menmbers of
Arbelaez’s famly to discuss mtigation. (SPCR2 V2 36-40). The
court noted Diaz spoke to Arbelaez and famly members about
testifying about mtigation. Arbel aez objected because he
bel i eved, given the political and crimnal events in Col unbi a,
his famly would be in danger if they testified either by
traveling to the United States or by having depositions taken in
Colunmbia. This formed the basis for not presenting the famly
(SPCR2 V1 36-37). Further, the fact Arbelaez confessed to his
famly, then took the stand and refuted his confession of guilt,
mlitated against calling famly nenbers. The court noted
Diaz’s concern that the famly would conflict with Arbelaez’s
testimny of an accidental killing or, if they agreed wth
Arbel aez, they would be inpeached wth their pre-tria

statenments, thus, calling into question the entire presentation
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(SPCR2 V1 37-40). The court found “M. Diaz had a reasonabl e
basis for not presenting [the famly] mtigation evidence” and

he rendered effective assistance (SPCR2 V1 40).
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SUMVARY OF THE ARGUNMENT

| ssue 1 - The court properly denied the request for recusal
as legally insufficient. Arbelaez did not present a claimthat
woul d put a reasonable person in fear of not receiving a fair
trial.

| ssue Il - The court’s factual and | egal concl usions rel at ed
to the claimof ineffective assistance of penalty phase counsel
are supported by the record and | aw. Penalty phase counsel
rendered effective assistance by investigating the case and
maki ng reasoned strategic deci si ons based upon t hat
i nvestigation. Counsel s performance was professional and no
prejudi ce has been established.

| ssue IlIl1 - The decision to permt nental health
professional Lisa Wley to testify was proper. Because
Arbel aez’ s conviction and sentence were final, he no | onger had
a Fifth Amendnment privilege with regard to the first-degree
murder and related charges. Furthernmore, Arbelaez put his
mental health at issue postconviction, therefore, the State was
permtted to seek out and present testinmony relevant to that
issue including testinmony from those persons who were in a
position to observe and interact with Arbelaez in prison.
However, should this Court find the testinony was i nadm ssi bl e,

such was harm ess beyond a reasonabl e doubt as the court did not
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rely upon Wley's testinmony in denying relief.
| ssue IV - The suppl enental postconviction notion addressed

to Ring v. Arizona, 536 U S. 584, 620-21 (2002) was denied

properly as procedurally barred and untinely. Mor eover, Ring
does not apply to Florida’s capital sentencing schene as death
is the statutory maxi mumfor first-degree murder and Ring does
not qualify for retroactive application. None of the United
St at es Suprenme Court cases uphol ding Florida capital sentencing
have been overrul ed. Furt hernore, because Arbelaez has a
cont enpor aneous felony conviction for kidnapping, the sentence
i's appropriate under Ring.

| ssue V - Arbelaez’s request to have the case abated is

i nappropriate as Atkins v. Virginia, 122 S. C. 2242 (2002) has

not been held to be retroactive and Arbelaez has had a
determ nation that he is not nmentally retarded in connection
with the resolution of his ineffective assistance of counsel

claim
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ARGUMENT
| SSUE |

THERE WAS NO ABUSE OF DI SCRETI ON I N DENYI NG
ARBELAEZ' S MOTI ON TO DI SQUALI FY (restated)

Arbel aez asserts the trial judge, the Honorable Leslie
Rot henberg, should have granted the defense notion for
di squalification (IB 52-55). This is based upon Arbelaez’s
reference to an alleged coment nmade by the judge in Geraldo
Manso’ s case and interpreted by Manso’s attorney as referencing
the electric chair and treating it in a hunorous nmanner.
Arbel aez suggests those comments, 1in conjunction wth a
previously rejected basis for recusal, were sufficient to
support recusal here. The State submts the court resolved the
i ssue properly finding the notion legally insufficient. Thi s
Court should affirm

This Court’s nost recent pronouncenent set the standard of
review of an order denying a notion for disqualification as de

novo. Barnhill v. State, 834 So.2d 836, 842-43 (Fla. 2002),

citing MacKenzie v. Super Kids Bargain Store, 565 So. 2d 1332,

1335 (Fla. 1990) (stating legal sufficiency of a motion to
disqualify is purely a question of law). However, in Arbel aez
v. State, 775 So. 2d 909, 916 (Fla. 2000), this Court applied

t he abuse of discretion standard to a notion to disqualify and
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found that the trial judge had not "abused her discretion in
denyi ng Arbelaez's motion to disqualify". Federal courts also

review a judge's decision not to recuse hinmself for abuse of

di scretion. U.S. v. Bailey, 175 F. 3d 966, 968 (11th Cir. 1999);

U_S. v. Brenmers, 195 F.3d 221, 226 (5th Cir. 1999).

As noted in Arbelaez, 909 So. 2d at 916:

A motion to disqualify will be disnissed as
legally insufficient if It fails to
establish a well-grounded fear on the part
of the nmovant that he wll not receive a

fair hearing. See Correll v. State, 698 So.
2d 522, 524 (Fla. 1997). To determne if a
notion to disqualify is legally sufficient,
this Court |ooks to see whether the facts
all eged would place a reasonably prudent
person in the fear of not receiving a fair
and inpartial trial. 1d.

See Correll v. State, 698 So. 2d 522, 524 (Fla. 1997); Dragovich

v. State, 492 So. 2d 350, 352 (Fla. 1986); Hayes v. State, 686

So. 2d 694 (Fla. 4th DCA 1996), rev. dism ssed, 691 So. 2d 1081

(Fla. 1997). “The question of disqualification focuses on those
matters fromwhich a litigant may reasonably question a judge’'s
inpartiality rather than the judge's perception of his ability

to act fairly and inpartially.” Livingston v. State, 441 So. 2d

1083 (Fla. 1985). “[ S]ubjective fears...are not 'reasonably
sufficient' to justify a 'well-founded fear' of prejudice.”

Fischer v. Knuck, 497 So.2d 240 (Fla. 1986). "The fact that the

judge has nade adverse rulings in the past against the
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def endant, or that the judge has previously heard the evidence,
or 'allegations that the trial judge had forned a fixed opinion
of the defendant's guilt, even where it is alleged that the
judge discussed his opinion with others," are generally
considered legally insufficient reasons to warrant the judge's

disqualification.” Rivera v. State, 717 So. 2d 477, 481 (Fla.

1998) (quoting Jackson v. State, 599 So. 2d 103, 107 (Fla

1992)). Under either the de novo or abuse of discretion
standards, the denial of the request for recusal was proper.

During litigation of Arbelaez’ s 1995 postconviction noti on,
he sought Judge Rothenberg’s recusal on the grounds she was a
former prosecutor who had run for her judgeship as tough on
crime. (SPCR1 V1 162-74). This Court found “there was nothing
in Arbelaez's allegations to show that Judge Rothenberg had a
per sonal bias or prejudice against hi m Nei t her  her
‘tough-on-crinme’ stance nor her former enploynent as a
prosecutor was legally sufficient for disqualification.”
Arbel aez, 775 So. 2d at 916.

Prior to the issuance of the Mandate in that appeal,
Arbelaez filed another notion seeking Judge Rothenberg’s
recusal. In the second notion (SPRC2 V1 4-9), he alleged that
during the pendency of the appeal, counsel had |earned of a

comment made by Judge Rothenberg in the case involving Manso,
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al so a death penalty case on remand. Manso v. State, 704 So. 2d
516 (Fla. 1998). The alleged comment contained in Manso's
notion and quoted by Arbelaez was “that if found conpetent to
proceed, [ Manso] woul d be getting a jolt of electricity.” (SPCR2
V1l 4-5). In resolving the issue in Manso’s case, the court
accepted the all egations as true, and recused herself, but in so
doi ng, noted the statenments were “taken out of context and were
m s-represented”!® Arbel aez recogni zed the court’s actions in
his nmotion to recuse (SPCR2 V1 6).

On February 27, 2001, the State responded (SPCR2 V2 45-49)

Bt nmust be noted, the trial court did not make such
statenents here, such were nerely acknow edged and repeated by
Arbel aez in presenting his request for disqualification. As
such, Judge Rot henberg did not violate the bar against refuting
the facts in deciding the issue. See Bundy v. Rudd, 366 So. 2d
440, 442 (Fla. 1978) (noting judge nust not pass on the facts
all eged and "[w] hen a judge has | ooked beyond the mere | egal
sufficiency of a suggestion of prejudice and attenpted to refute
t he charges of partiality, he has then exceeded the proper scope
of his inquiry and on that basis alone established grounds for
his disqualification"). Initially, Arbelaez alleged the
sentenci ng judge and then presiding jurist, Judge Kornblum had
had an ex parte discussion with the State and the State had
written the sentencing order. Judge Kornblum recused hinself
and Judge Rot henberg was assi gned. (PCRL V1 12-135; SPCR1 V1 89-
91, 162-78; V2 326-33, 345-52, 387-89). G ven the posture of
the case, the instant notion, could be treated as a successive
nmotion under Florida Rule of Judicial Adm nistration 2.16(g) to
permt the trial court to refute the allegations and permt this
Court to consider the statenment that the court’s coments were
“taken out of context and m s-represented.” See, Nassetta V.

Kapl an, 557 So.2d 919 (Fla. 4th DCA 1990) (finding judge’'s
response that allegations in support of recusal were taken out
of context did not violate prohibition on passing on truth of
al l egation).
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and without hearing argunent, on March 21, 2001, the court
rul ed:

This is here before the Court, first of

al |, on t he def endant’ s notion to
di squalify. | have reviewed the notion, and
it is hereby denied as it 1is legally

i nsufficient.
l"m trying to find the original court
file. It appears | have the original. I
will also submit it to the Court file.
(PCR2 V2 294).

Arbel aez presents nothing in the judge' s statenents or
actions which established the court “had any personal bias or
prejudi ce against him” The use of the “tough on crinme” and
“former prosecutor” clainms offer no support as they were found
by this Court to give Arbelaez no basis to fear the judge
Arbel aez, 775 So. 2d at 916. Likew se, those statenents cannot
be used to support the request based upon comments made in
anot her case. Those comments nust stand by thensel ves and show
bi as here. Arbelaez nmust not be permtted to stretch coments
“taken out of context and m s-represented” in Manso's case to

permt forum shopping.

A reviewof the comments allegedly made in M. Manso’ s case

“Based upon the representations of the Dade County Cl erk,
that a witten order had been filed, the State had requested
that the record be supplenented with the trial court’s witten
order. However, the Clerk has advised that he searched the
files and was unable to | ocate such an order. (PCR2 V2).
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do not establish a personal bias toward Arbelaez nor a
predi sposition by the trial court to inpose or treat the death
penalty lightly. This case is distinguishable from Suarez v.
Dugger, 527 So. 2d 190, 191-92 (Fla. 1988) wherein the trial
j udge commented upon the Governor’s signing of Suarez’s death
warrant by saying he was pleased with the decision and "it's
fine with me if this one is the first they actually do inpose
(i mmedi ately)."” No such specific, personal bias was offered in
Arbel aez’s case. Likew se, the instant facts are not |ike those

in Hayes v. State, 686 So. 2d 694 (Fla. 4th DCA 1996), rev.

di sm ssed, 691 So.2d 1081 (Fla. 1997) or Martin v. State, 804

So.2d 360 (Fla. 4th DCA) where the judge announced he makes
particul ar sentencing rulings in every case.

Further, the trial judge did not give advi se or comrent upon
the prosecutor’s actions in Arbelaez’s case as decried in

Chastine v. Broone, 629 So. 2d 293, 294 (Fla. 4th DCA 1993).

Clearly, Chastine is distinguishable and does not support
Arbel aez’s claimhere. Nothing in the Manso case establishes a
bias which would inpact the court’s ability to be fair in

Arbel aez’ case. Al so, Porter v. State, 723 So. 2d 191 (Fla

1998), is not at all simlar to the instant matter. |In Porter,
the court comented directly upon how he would have killed

Porter had he nurdered the judge's famly and indicated the
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sentence Porter would receive. Such events are not evident

here.

There was neither a personal bias shown nor any indication
given of the rulings to be made in the instant case. Arbel aez
has not shown there was an abuse of discretion in denying
recusal based upon comments made in an unrelated case. All he
puts forward are subjective fears gl eaned from and
interpretation by another defendant’s counsel of coments

all egedly made in the other case. See Arbelaez,775 So. 2d at

916; Rivera, 717 So. 2d at 481; Cf. Wight v. State, 857 So. 2d

861 (Fla. 2003) (rejecting defendant’s attenpt to rely upon
evi dence devel oped in an unrel ated case to prove allegations in

defendant’s case); Maharaj v. State, 778 So.2d 944 (Fla. 2000)

(finding counsel not ineffective in declining not to seek
recusal of judge charged with bribery in another case even where
def endant cl ai mned an assistant state attorney offered to secure
a bond for Maharaj through that judge for a price). This Court
should affirm
| SSUE | |

THE TRI AL COURT CORRECTLY FOUND THAT PENALTY

PHASE COUNSEL DI D NOT RENDER | NEFFECTI VE

ASSI STANCE (restat ed)

| t is Arbelaez’s position the evidentiary hearing

established he received ineffective assistance from penalty
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phase counsel, Diaz. He asserts counsel was deficient for not
investigating nental health issues (IB 61-62, 67-68). Arbel aez
argues counsel’s presentation of Dr. Lopez was insufficient as
such testimny went to the issue of epilepsy and was stale.
Al so, counsel’s reliance wupon Dr. Castiello’s conpetency
eval uation could not support the trial investigation because
conpetency and mtigation standards are different. (IB 62).
Arbel aez al so chal |l enges counsel’s performance for not know ng
former defense counsel, M. Thaxton, had hired Dr. Haber, and
that she had interviewed the Defendant. (IB 63-65). In an
attempt to call into question the trial <court’s factual
findings, Arbelaez clainms the conclusion Dr. Haber saw nothing
to warrant further investigation and that she woul d have of fered
no useful evidence had D az contacted her was not supported by
the record. (1B 66-67). Also challenged is the court’s reliance
upon Dr. Ruiz to support rejection of the defense expert, Dr.
Latterner because Dr. Ruiz was not l|icensed at the time of
Arbelaez’s trial and because she did not consider the record
from Arbel az’s incarceration on death row. (IB 74).

Arbel aez asserts the deat h reconmendati on was based upon t he
jury’s Jlack of understanding of his history because the
foll owi ng evidence was not presented: (1) nental health history

from Colunmbia; (2) suicide attenpts; (3) depressive disorder;
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(4) “organic brain damage and its interaction with his epil epsy;
(6) mld nmental retardation; (7) history of electric shock
t herapy from Col unbi an mental hospital; and (8) famly history
of : (a) poverty; (b) malnutrition; (c) abusive hone environnment;
(d) lack of parental |ove/affection; (e) drug usage; and (f)
| ack of adequate medical care as a child (IB 75-76). Contrary
to Arbel aez’s position, the trial court’s factual findings are
supported by the record and the |egal conclusion that counse

was not ineffective conports with the dictates of Strickland v.

Washi ngton, 466 U.S. 688 (1984). This Court should affirm
“For ineffective assistance of counsel clainms raised in
postconviction proceedi ngs, the appellate court af f ords
deference to findings of fact based on conpetent, substantia
evi dence and i ndependently reviews deficiency and prejudice as

m xed questions of |law and fact.” Freeman v. State, 858 So. 2d

319, 323 (Fla. 2003). See Davis v. State, 28 Fla. L. Wekly

S835, S836 (Fla. November 20, 2003); Stephens v. State, 748 So.

2d 1028, 1033-34 (Fla. 1999) (requiring de novo review of
i neffective assi stance of counsel, but recogni zi ng and honori ng
“trial court’s superior vantage point in assessing credibility

of witnesses and in making findings of fact”); State v.

Ri echmann, 777 So. 2d 342 (Fla. 2000); Cherry v. State, 781

So. 2d 1040, 1048 (Fla. 2000); Sinms v. State, 754 So. 2d 657, 670
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(Fla. 2000); Rose v. State, 675 So. 2d 567 (Fla. 1996). “The

appellate court nust defer to the trial court's findings on
factual issues but must review the court's ultinmate concl usi ons

on the deficiency and prejudice prongs de novo." Bruno v. State,

807 So. 2d 55, 62 (Fla. 2001).

In order to be entitled to relief on an ineffective
assi stance claim Arbelaez nust denonstrate “that counsel's
performance was deficient. This requires showi ng that counse
made errors so serious that counsel was not functioning as the
"counsel " guaranteed the defendant by the Sixth Amendnent” and
“that the deficient performance prejudiced the defense.”

Strickland, 466 U. S. at 687. Continuing, the Court discussed

defi ci ency:

Judicial scrutiny of counsel's performance
must be highly deferential. It is all too
tenpting for a defendant to second-guess
counsel's assistance after conviction or
adverse sentence, and it is all too easy for
a court, exam ning counsel's defense after
it has proved unsuccessful, to concl ude that
a particular act or om ssion of counsel was
unreasonable. A fair assessnment of attorney
performance requires that every effort be
made to elinmnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances
of counsel's <challenged conduct, and to
eval uat e t he conduct from counsel's
perspective at the tine. Because of the
difficulties i nher ent in maki ng t he
eval uation, a court nust indulge a strong
presunption that counsel's conduct falls
within the wde range of reasonabl e
pr of essi onal assi stance.
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Strickland, 466 U. S. at 689 (citation omtted). Recently, this

Court re-affirmed the two-prong Strickland analysis in Davis, 28

Fla. L. Weekly at S836. This Court also noted that prejudice
must be established by the defendant by show ng the result of
the trial would have been di fferent absent counsel’s errors. See

Rut herford v. State, 727 So. 2d 216, 219 (Fla. 1998) (agreeing

“[t] he benchmark for judging any claimof ineffectiveness nust
be whet her counsel's conduct so wunderm ned the proper
functioning of the adversarial process that the trial cannot be
relied on as having produced a just result."”) (quoting

Strickland, 466 U. S. at 686).

The ability to create a nore favorabl e or appeal i ng strat egy
several years after the fact, does not translate into deficient

performance at trial. Patton v. State, 784 So. 2d 380 (Fla.

2000) (precluding appellate court from viewing issue of
counsel’s performance with hei ght ened perspective of hindsight);
Rose, 675 So. 2d at 571 (holding disagreenment with counsel’s

choice of strategy does not establish ineffective assistance);

Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995) (concl uding
standard is not how current counsel would have proceeded in

hi ndsight); Rivera v. State, 717 So. 2d 482, 486 (Fla. 1998);

Occhicone v. State, 768 So. 2d 1037 (Fla. 2000).

The United States Supreme Court nade clear in Wlliams v.
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Tayl or,

529 U. S. 362 (2000) that the focus is on what

were undertaken in the way of an investigation

efforts

of

t he

def endant’ s background and why a specific course of strategy was

ultimitely chosen over a different one. The inquiry

into a

trial attorney’ s performance is not an anal ysis between what one

counsel

The Eleventh Circuit Court of Appeals recounted

regarding this issue:

| . The standard for counsel's performance is

"reasonabl eness under prevailing
pr of essi onal norns. " Strickl and V.
Washi ngton, 466 U.S. 668, 104 S.Ct. 2052,
2065, 80 L.Ed.2d 674 (1984); accord
Wlliams v. Taylor, --- US ----, 120 S.Ct.

1495, 1511, 146 L.Ed.2d 389 (2000) (nost
recent decision reaffirmng that nerits of
ineffective assistance claim are squarely
governed by Strickl and). The purpose of
ineffectiveness review is not to grade
counsel's performance. See Strickland, 104
S.Ct. at 2065; see also Vhite .
Singletary, 972 F.2d 1218, 1221 (11th Cir

1992) ("We are not interested in grading
| awyers' performances; we are interested in
whet her the adversarial process at trial, in
fact, worked adequately."). We recognize
that "[r]epresentation is an art, and an act
or om ssion that is unprofessional in one
case may be sound or even brilliant in
another." Strickland, 104 S.Ct. at 2067.

Different |awers have different gifts;
this fact, as wel | as di ffering
circunstances from case to case, neans the
range of what m ght be a reasonabl e approach
at trial nust be broad. To state the
obvious: the trial |lawers, in every case,
coul d have done sonething nore or sonething
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di fferent. So, om ssions are inevitable.
But, the issue is not what is possible or
"what is prudent or appropriate, but only
what is constitutionally conpel | ed. "?1?
Burger v. Kenp, 483 U S. 776, 107 S. Ct.
3114, 3126, 97 L.Ed.2d 638 (1987)(enphasis
added) .

2"The test for ineffectiveness is not
whet her counsel could have done nore;
perfection is not required. Nor is the test
whet her the best crimnal defense attorneys
m ght have done npre. Instead the test is

whet her what they did was within the
"wide range of reasonable professional
assi stance.' " Waters, 46 F.3d at 1518 (en
banc) (citations omtted)(enphasis added).

Chandler v. United States, 218 F.3d 1305, 1313 n. 12 (11th Cir.

2000) . It is always possible to suggest further avenues of
def ense especially in hindsight. Rather, the focus is on what
strategies were enployed and was that course of action
reasonable in |light of what was known at the tine.

Arbel aez asserts he has established penalty phase counsel
did not conduct a proper investigation of possible mtigation.
However, the record reflects Diaz investigated both the nental
health and famly history aspects in search for mtigation.
Penalty phase counsel presented testinony and argunent in an
attenmpt to prove mtigation consisting of Arbelaez’s age (TR V-
Il 261STR V-VI1 1043), “no significant history of prior crimnal

activity”, was renorseful, returned to Mam voluntarily, and
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confessed (TR V-11 261; STR V-VII 978-981, 983, 992, 995, 998-99
1045), that he suffered with epilepsy (STR V-VII 983-85, 996,
1006-15), and the three statutory nental mtigators of extrene
ment al / enot i onal di st ur bance, extreme dur ess/ subst anti al
dom nation of another (due to the actions of the victims
not her), and “did not appreciate the crimnality of his conduct
(proven through Arbelaez’s confession) (TR V-11 260, STR V-VII
1041- 43) .

During the postconviction evidentiary hearing, Diaz noted
he did nmuch of the investigation hinself, visiting the crime
scene, talking to witnesses, and consulting with Arbel eaz (PCR2
V3 488-93, 546-47; V6 968-71).1® At no time did Diaz find
Arbel aez’ s conversation i nappropri ate, i ncoherent, or indicative
of mental retardation; Arbeleaz was able to recall facts clearly
and was responsive. (PCR2 V6 968-75). Because it is his
practice to request a conpetency/sanity evaluation for his

capital cases, Diaz consulted with Dr. Castiello, % knowi ng that

15Di az explained that at the tine of the trial, it was not
the practice in Dade County to appoint a second chair. (PCR V3
490) .

Dr. Castiello, a psychiatrist, evaluated Arbelaez for
conpet ency and produced a report (PCR2 V3 472-73, 496-97; V6
978-79; PCR2 Exhibits V4 of 4 472-76). This report reveal ed
t hat Arbel aez described suffering fromepilepsy since he was 18
years old, alternately denied then admtted to alcohol/drug
usage, revealed suicide attenpts by drinking rat poison, and
hospitalization in a nmental institution. The doctor’s report
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if mtigation were discovered it could be used. (PCR V3 472,
496-97, 500-02). However, in his interaction with Arbel aez,
Diaz saw no signs indicating the need for professional nmental
heal assistance. (PCR V6 973-78, 981-82).

Al so, Diaz discussed nmtigation with Arbelaez’s Col unmbi an
fam |y nenbers via the tel ephone and correspondence and asked
that they try to get docunentation of Arbelaez’s illnesses (PCR
V3 476-87, 520, 526-31, 541-42). However, the famly was not
visited or called to testify due to the social and political
situation in Colunbia at the time and Arbelaez did not want to

put his famly in danger. (PCR V3 521-24, 526, 535-40).

contai ned a detail ed account of Arbelaez’s anger at the victims
mot her and the death of the victim in this case based upon

Arbel aez’s recounting the incident as an accident. Ar bel aez
sel f-reported having “great difficulties in school;” although he
learned to read and wite, he did not nmake good grades. Hi s

travel to different countries and residence in the United States
for 13 years before the interviewwas reported (PCR2 Exhibits V4
of 4 473-74).

The mental status examconducted by Dr. Castiello disclosed
Arbel aez conversed in Spanish, that “his speech was over-
el aborated and rather slow, although <clear, coherent and

rel evant.” Arbelaez was “oriented and di spl ayed no gross nenory
deficits.” Dr. Castiello opined Arbel aez was “functioning at a
| ow average intellectual capacity” and that the “reality testing
capacity was not inpaired.” “lInsight and judgnment showed a
definite tendency to be inadequate.” Arbel aez was found
conpetent to stand trial. Dr. Castiello opined that involuntary
hospitalization was “not clinically warranted” and the
convul sive disorder was being treated at Jackson Menori al
Hospital. Wth respect to insanity, the doctor stated: “[o]n
t he basis of the description offered by the defendant as to his
frame of mnd at the tinme of the alleged offense, it is

consi dered that he was sane.” (PCR2 Exhibits V4 of 4 474-76).
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Mor eover, Arbel aez’s insistence at testifying in the guilt phase
agai nst the advice of counsel, changed the strategy Di az had
devel oped for the penalty phase. Diaz could no |onger argue
that the death was an accident or be nore forceful in arguing
Arbel aez was renmorseful. It also altered how Diaz coul d use the
famly due to Arbelaez’s conflicting trial testinmny and
confession; Diaz feared what the fanmly nmenbers would say (PCR
V3 512-14, 521-24, 540-41, 543-44). Di az, was concerned with
the fact the victimwas a five year old boy killed for revenge
and such weighted heavily in all the penalty phase decisions
(PCR V3 524-26). Argunent was made that Arbelaez was very
enotional at the tinme of the nurder because of the victims
not her’s actions (PCR V3 515-17). Di az presented Arbelaez’s
Mam friends to show he was a hard worker who was not in
crimnal trouble before (PCR V3 480). Al so pursued was the
epi | epsy issue (PCR V3 498-500; V6974-75).

As stated in Wggins v. Smith, 123 S.C. 2527 (2003):

[ O ur principal concern in deciding whether
[ counsel ] exercised "reasonabl e prof essi ona

judgnmen[t]" is not whether counsel should
have presented a mtigation case. Rat her

we focus on whether the investigation
supporting counsel 's deci si on not to
introduce mtigating evidence ... was itself
reasonabl e. In assessi ng counsel's
i nvestigation, we nust conduct an objective
review of their performance, neasured for
"reasonabl eness under prevailing
pr of essi onal nor ns, " which includes a
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cont ext - dependent consi deration  of the
chal | enged conduct as seen "from counsel's
perspective at the tine."
W ggins, 123 S.Ct. at 2536 (citations omtted). Also, the test
is not what a new nental health expert will report, but whether
def ense counsel nade a reasonable, professional investigation

and appropriate decisions given the informati on he had at the

time of trial. Elledge v. Dugger, 823 F.2d 1439, 1446 (1llth

Cir.) (opi ni ng “Imerely provi ng t hat sonmeone--years
| ater--located an expert who wll testify favorably is
irrel evant unless the petitioner, the eventual expert, counsel
or sone other person can establish a reasonable |ikelihood that
a simlar expert could have been found at the pertinent tinme by
an ordinarily conpetent attorney using reasonably diligent

effort”), nmodified on other grounds, 833 F.2d 250 (11th Cir.

1987) . Asay V. St at e, 769  S. 2d 974, 985-86 (Fl a.

2000) (reasoning first expert’s evaluation is not | ess conpetent
nerely because defendant can produce a conflicting eval uation

froma new expert).?

7 See Jones v. State, 732 So. 2d 313, 320 (Fla. 1999)
(reasoning nental health expert’s evaluation is not rendered
i nadequat e or i nconpetent nmerely because t he defendant had found
an expert who would provide testinony conflicting with the
original expert); Rose v. State, 617 So.2d 291, 293-94 (Fla.
1993) (finding counsel was not ineffective in the penalty phase
where counsel decided to forego additional nental health
evi dence when expert found defendant suffered from anti soci al
personal ity di sorder and rul ed out the possibility of an organic

56



The nental health evidence offered at the evidentiary
heari ng was contested. The State’'s nmental health w tnesses
found no evidence of nental retardation given Arbelaez’s
adaptive functioning (PCR2 V5 877, 880-81, 890-97, 908-11, 949-
59; V6 1064-71, 1139, 1144-48, 1156). Furthernore, Dr. Ruiz?!®
found no evi dence of major nental disorders, “no indications of
psychopat hol ogy”, and no psychotic content or psychosis;?!® she
di scounted his claim of hallucinations because he was so vague
in his explanations, thus indicating fabrication? (PCR2 V6 1016-
17; 1031-33, 1037-40, 1088, 1107-08, 1150-51). While Dr. Ruiz
was unaware Arbelaez had been diagnosed with najor nmental

di sorders, such would not alter her opinion as it is not

brain disorder); Correll v. Dugger, 558 So. 2d 422, 426 (Fla.
1990) .

8Arbel aez argues that the trial court erred in relying upon
Dr. Ruiz because she was not l|licensed at the tine of trial (IB
74) . However, it nmust be pointed out that Dr. Ruiz was a
l'icensed clinical psychologist at the time of the evidentiary
hearing (PCR2 V6 1003-14) and that such practitioners were
avail able in 1991.

YWhen Arbel aez arrived on death row, he was classified as
a “Psychiatric Grade One” nmeaning he had no identified nmenta
heal th concerns. (PCR2 V5 870-71). Since then, he has been
treated for depression and anxiety which were noted in 1993.
(PCR2 V5 872)

20Those wi th hal l uci nations are readily able to describe the
content of the discussion, the sex of the voice, and where they
heard the sound (PCR2 V6 1016-17; 1031-33, 1037-40, 1088, 1107-
08, 1150-51).

57



uncommon for inmates to suffer from depression and anxiety
brought on by incarceration on death row. Li kewi se, the
Col unmbi an nental health history would not change Dr. Ruiz’'s
opi nion, because based upon her evaluation and review of the
records and discussion with those involved at the tinme of the
crime, Arbeleaz was functioning well before the hom cide and
adequately at the time she evaluated him (PCR2 V6 1088-1104).
Diaz was unaware Dr. Haber had been hired by Arbel aez’s
former counsel and that she had conducted a conpetency
eval uati on between June 1988 and May 1989 (no witten report was
generated) (PCR2 V3 473-77, 554-59; V4 623-26, 633-34, 667-68).
Al t hough Dr. Haber was called by the defense, she does not
support Arbelaez’s <claim that Diaz did not conduct a
prof essional investigation. Her notes and evidentiary hearing
testi nony establi shed she consi dered Arbel aez’ s background, work
experience, suicide attenpts, epilepsy, and jail records (PCR2
V3 557-59) in determ ning he was not suffering froma psychotic
di sorder or depression; he was not delusional, paranoid or
sui ci dal , and he did not have “homicide ideations”,
hal l uci nati ons, or sleeping/eating disorders (PCR2 V3 557-63
588-90, 602-04; V4 627-33, 671). G ven his conpetency interview

and account of the rmurder on the videotaped confession, Dr.
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Haber saw no reason to ask for an 1Q test?' and "with a
reasonabl e degree of psychol ogical certainty” found nothing in
1988/ 1989 which required further evaluation.? (PCR2 V4 633-38,
650) . Dr. Haber’s testinony refutes conpletely Arbelaez’'s
assertion (1B 66-67) that the trial court’s finding of this fact
was not supported by the record.

Further, Dr. Haber agreed that a person’s "adaptive
behavior" nmust be taken into consideration when determ ning

mental retardation and based upon what she reviewed, Arbel aez

2I'This was based on his coherent, productive, and readily
under st andabl e responses to the police interrogation. Taki ng
into consi deration Arbelaez’s six years on death row and recent
| Q score of 67, which could have been as high as 77, Dr. Haber
reasoned Arbelaez was functioning, at best, on a borderline
intellectual level, and at worst, on a nental retardation | evel.
However, she recognized Arbelaez’s tinme on death row made this
a “close call”, and given the vi deotaped confession, she was not
led to consider 1Qtesting (PCR2 V3 605-06; V4 652-59, 680-81).

22Al t hough in 1988/ 1989 she di d not or der a
neur opsychol ogi cal evaluation as a matter of course, Dr. Haber
now recommends such testing be done in all capital cases. Wth
anyone suffering from a seizure disorder, Dr. Haber suspects
organi c involvenent and suggested she would have asked for a
neur opsychol ogi cal exam nation to neasure behavior, 1Q and
di scover fam |y and educational history for possible mtigation.
I n 1989, she concl uded Arbel aez had a history of depression and
had el ectroshock treatnments which could have affected his brain
which would have led her to request a neuropsychol ogical
eval uati on. However, she did not recall what she recomended to
M. Thaxton, what he told her, or what happened. Dr. Haber
agreed a person’s epileptic condition would show up on a brain
scan, but such does not indicate psychosis or organic brain
damage. Regardless, in 1988/1989, she found nothing that
"required further evaluation."” (PCR2 V3 566-70, 588-90, 608-10;

V4 633-35, 643, 655, 671-73, 682).

59



appeared to have "adaptive functioning" within a borderline
range, but was "functioning behaviorally within an adequate
range. " Arbel aez’ s confession showed he functioned at an
acceptable level (PCR2 V4 659-61, 677-79). Any psychotic
condition Arbelaez exhibited in 2002 was not known/observed by
Dr. Haber in 1988/1989 and no psychotic condition was visible on
t he videotaped confession (PCR2 V3 603-05; V4 657-58).2% Dr.
Haber noted neither Arbelaez nor the jail records reported
hal | uci nati ons and she refused to characterize the evidence of
a depressive disorder as statutory mtigation. (PCR2 V3 603-05;

V4 657-58). In fact, based upon her 1988/1989 evaluation, Dr.

Haber found no statutory mtigators (PCR2 V4 655-56).

After obtaining the Defendant’s history and conducting
tests, Dr. Latterner concluded Arbelaez was nentally retarded
and had “organic brain syndrome m xed.” (PCR2 V4 698-703, 739-
40) . Dr. Latterner admtted that there was no way to tell
whet her the results she obtained fromthe battery of tests were
due to Arbelaez’s epilepsy or sonme other cause. (PCR2 V4 743-
44) . In drawi ng her conclusions, Dr. Lattner used nothing

except her 1995 tests and interview, she did not consider any

2Any psychotic disorder noted in the prison records
devel oped whi |l e Arbel aez was on death row due to the stresses of
i ncarceration. (PCR2 V3 602-03; V4 671).
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out side information (PCR2 V4 758-59). 2

As the trial court found, Dr. Latterner’s opinion was
refuted by ot her nental health experts and was “otherw se wholly
unbel i evabl e.” This conclusion was based on the report frombDr.
Castiello and testinony of Arbelaez’s witness, Dr. Haber, both
of whom eval uated the Defendant near the time of the crine.
Also relied upon for support was the testinmony of Dr. Ruiz
(SPCR2 V1 23-36). Based wupon the court’s outline of the
evidentiary hearing testinony, the follow ng was reasoned:

In conclusion, Dr. Haber, who was

appointed prior to trial and requested by
the Defendant’s initial trial attorney,

24Arbel aez points to the trial court’s discussion of
drawi ngs shown to Dr. Latterner as error because these draw ngs
were never admtted into evidence. (1B 73 n.8;, PCR2 V4 779-80.
The inference the defense draws here is too attenuated to
support of finding of trial court error. First, the trial court
acknowl edges that the drawings were alleged to have been
Arbel aez’s. Second, the court was nerely recounting the events
which transpired during the evidentiary hearing. Third, in
determining that Dr. Latterner’s testinony was “of little if any

evidentiary value”, was refuted by other nental heal t h
professionals and evidence, and was “otherwise wholly
unbel i evable,” the trial court focused on Dr. Latterner’s

refusal to consider other enpherical data and evidence,
including Arbelaez’ s videotaped confession, the effects of
i ncarceration on deat h row, t he | ack of out si de
stimuli/comruni cati ons, and effects of the numerous epileptic
seizures. Clearly, the trial court did not place reliance upon
t he drawi ngs as supporting rejection of Dr. Latterner’s opinion.
However, if this Court finds differently, any reliance, given
the draw ngs was insignificant and insufficient to negate the
trial court’s conclusions as the defense w tness, Dr. Haber,
al one underm nes any credibility Dr. Latterner may have had

(SPCR2 V121-22).
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Rodney Thaxton to evaluate the Defendant,
did so and found no reason to suggest that
any additional testing be done. M. Diaz,
the Defendant’s subsequent trial attorney
additionally had the Defendant eval uated by
Dr. Castiello, who found the Defendant
conpetent to proceed to trial and suggested
no further testing. M. Diaz communicated
with the Defendant, reviewed his taped
conf essi on, revi ewed Dr. Castiello’ s
eval uati on (sonmeone who he had worked with
in the past and still relies upon) and
considered the Defendant’s history which
i ncluded his adaptive behavior and found no
indication that any further testing was
war r ant ed.

This decision cannot be said to even
cone close to falling below the “standard of
care” in M. Diaz's representation of the
Def endant as it appears that there is no
conpetent record evidence to suggest that

the decision is faulty. No w tness has
testified that the Defendant suffered froma
maj or nental illness prior to trial. The
only wtness who has testified that he
Defendant is nentally retarded 1is Dr.

Latterner who only relies on her testing of
t he Defendant in 1995 and who has based her
opi ni ons upon a faulty and | egal l'y
unaccept abl e standard and one which defies
common sense.

In evaluating M. Diaz’s performance as
the Defendant’s attorney, as to whether or
not he provided ineffective assistance of
counsel by not offering any additional
ment al health evidence at the penalty
phase, one nust consider all to the efforts
he took in investigating this issue. M.
Diaz testified that on several occasions
prior ro trial, he contacted the Defendant’s
famly in Medellin, Colunmbia in order to
learn if they were aware of any mtigation
evi dence which m ght be useful. [T. 1/7/02,
Pgs. 58-60, 62-63, 102]. He |l earned from
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these inquiries that the Defendant had
attenmpted suicide while living in Col unbia,
that he had been hospitalized as a result,
and that he had not received an adequate
education. [T. 1/7/02, Pgs. 62-63, 123-24].
M. Diaz asked the famly to try to obtain
any nedical records which mght contain
potential mtigation evidence. The person
M. Diaz believes he made this request to is
t he Defendant’s brother Jorge Arbelaez. [T.
1/7/ 02, Pgs. 65-66, 108-10]. M. Diaz,
however, never received any records fromthe
Defendant’s famly. [T. 1/7/02, Pg.s 111-
13].

M. Diaz even wote the Col umbian
Governnent to obtain these records and
received a response from them that there
were no nedical records for the Defendant.
[ State Exh. #3].

Therefore, this Court finds that M.
Di az conducted a reasonabl e i nvestigati on as
to the Defendant’s nental status. Thi s
Court further finds that based upon the
expert testinony already addressed by this
Court, there is no evidence to suggest that
M. Diaz’s investigation was faulty as there
was no conpetent evidence submtted after
further review by the Defendant’s post
conviction attorney that the Defendant

suffered from any mjor nental illness
(ot her than epil epsy which was presented and
which did not contribute to the killings),

or that the Defendant is nentally retarded.

The Suprene Court of Florida has
repeatedly affirmed denial of ineffective
assistance clains where the attorney
declined to do additional nental health
investigation or to forgo a nmental health
def ense wunder simlar circunstances. I n
Rut herford v. State, 727 So. 2d 215, 222
(Fla. 1998) the Court affirmed denial of an
ineffective assistance claim where trial
counsel’s discussions with the Defendant,
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his famly, and nmental health experts did
not uncover nental i npairnment. |l n Bush v.
State, 505 So. 2d 409, 410 (Fla. 1988) the
Court accepted counsel’s decision to forego
a nental health defense in light of his
famliarity with t he Def endant In
conjunction with no discernabl e evidence of
mental infirmties.

Since the Defendant has not established
either deficient performance or prejudice
fromhis trial counsel’s decision to forego
further ment al heal th testing or
presentation of a nental health defense to
the jury, this Court rejects the Defendant’s
request for Post Conviction Relief as to
this issue. [citations onmitted]

(SPCR2 V1 32-36).

VWil e Diaz nmade his penalty phase decision based upon Drs.
Lopez and Castiello and Arbelaez’s guilt phase testinony, and
his direction not to call famly nmenbers, such was not deficient

per formance. Rut herford v. State, 727 So. 2d 216, 22s (Fl a.

1998) (relying upon pre-trial conpetency evaluations, even
t hough they were not mgration evaluations, as support for
counsel’s penalty phase strategy, was not i neffective
assi stance). Arbelaez suggests that Diaz's sole reliance upon
Dr. Lopez was deficient. However, the Defendant has not
presented a reliable witness to refute Dr. Lopez nor to support
new mtigation in this area. Moreover, extensive investigation
was conducted, thus, Diaz’s performance was not |ike that of

counsel in Waqggins, 123 S.Ct. at 2536. Unl i ke counsel in
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W gqgi ns, Diaz delved into Arbelaez’s background, and solicited
the assistance of nmental health professionals and famly
menbers. Counsel conducted a proper investigation of possible
m tigation, nmade reasonabl e deci sions based upon the results of
his inquiry, and did not overl ook matters which required further
probing. Diaz's performance was well within the professiona
norm

For the sanme reason, Diaz's utilization of Dr. Castiello as
an i ndicator of whether further nental health investigation was
required is not deficient. Diaz was ever mndful of how
mtigation would play to the jury which heard and rejected
Arbel aez’ s reason/explanation for killing the child. (PCR2 V1
151-73; V3 480- 84, 496- 500, 503-17, 526- 31, 541-42).
Consequently, Arbelaez has failed to carry his burden of show ng
counsel’s performance fell bel ow professional standards.

Arbel aez has not carried his burden of showi ng that Diaz’s
decisions (1) not to hire a private investigator, (2) not to
travel to Colunbia to nmeet Arbelaez’s famly, and (3) to rely
upon the famly menbers to supply mtigation (IB at 67-68) were
ineffective assistance. Arbeleaz fails to direct this Court to
a case requiring the appointnment of a private investigator or
that face-to-face interviews nust be conducted. The evidence

produced at the hearing was that Diaz did his own i nvestigations
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and net with all the witnesses in person; only the Col unbian
famly nenbers were contacted by telephone and witten
correspondence. (PCR2 V3 488-93, 546-47; V6 968-71). This led
to investigation of nental health issues, but nothing, except
the epileptic condition could be developed which Diaz could
present in |light of the age and reason for killing the victim
The decision not to present the famly was in consultation with
Ar bel aez and based upon concerns for the famly' s safety given
the political and crimnal climate in Colunmbia at the tinme. (PCR
V3 521-26, 535-40).

Here, as the trial court found, penalty phase counsel
Reenberto Diaz, did not render ineffective assistance of
counsel . Contrary to Arbelaez’s suggestion otherw se, Diaz
considered and presented evidence related to epilepsy,
investigated other nental health i ssues, and di scussed
mtigation with the Colunmbian fam |y nmenbers and strategy/ basis
for not calling themto testify. Arbeleaz has not proven that
the decision and strategies devel oped based upon the evidence
and i nvestigation conducted fell bel owthe professional standard

as defined in Strickland.

It is Arbelaez’s claim that his jury was deprived of
evidence related to his: (1) nental health history from

Col umbia; (2) suicide attenpts; (3) depressive disorder; (4)
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“organi c brain damage and its interaction with his epilepsy; (6)
mld mental retardation; (7) history of electric shock therapy
from Col umbi an nmental hospital; and (8) famly history of: (a)
poverty; (b) malnutrition; (c) abusive honme environnent; (d)
| ack of parental |ove/affection; (e) drug usage; and (f) | ack of
adequate medical care as a child (1B 75-76). These factors, he
mai ntai ns, prove counsel’s penalty phase performance was
prejudicial .

As this Court opined in Occhicone v. State, 768 So. 2d 1037

(Fla. 2000):

In order to obtain a reversal of his death
sentence on the ground of ineffective
assi stance of counsel at the penalty phase,
[the defendant] must show "both (1) that the
identified acts or om ssions of counsel were
deficient, or outside the wde range of
prof essi onally conpet ent assi stance, and (2)
that the deficient performance prejudiced
t he defense such that, w thout the errors,
there is a reasonable probability that the
bal ance of aggravating and mtigating
ci rcunst ances woul d have been different."

Occhi cone, 768 So. 2d at 1049 (quoting Rose v. State, 675 So. 2d

567, 571 (Fla. 1996)). Such has not been shown here. G ven the
fact that the nental health experts at the evidentiary hearing
did not establish statutory mtigation, did not prove a link
bet ween organic brain disorder and epil epsy beyond that which
was developed at trial, could not opine that Arbelaez was
sui cidal or had nental deficiencies at the time of the crine,
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and that the balance of the alleged mtigation would have cone
fromthe Colunbian fam |y nmenbers for whomthere was a valid and
reasonable basis for not calling at the time of the trial,
Arbel aez has not shown that his new mtigation would alter the
bal ance of the mtigation and aggravati on. The information
presented by Arbelaez now, even if such should have been
devel oped and presented to the jury, does not establish that the
result of the proceedi ngs woul d have been different. Confidence
in the sentence is not underm ned.

Because Dr. Haber and Dr. Rui z coul d not opi ne that Arbel aez
had any major nmental deficiencies at the tine of the crinme, and
Dr. Latterner’s testinmony was “wholly unbelievable”, no
prejudi ce has been established. Specifically, Dr. Haber did not
find Arbel aez suffering from a psychotic disorder, depression,
del usi ons, or paranoia, nor did he have suicidal tendencies when
she evaluated him near the time of the crime (PCR2 V3 557-63,
588-90, 602-04; V4 627-33, 671). Mor eover, Dr. Lopez had no
records indicating Arbelaez was depressed within the rel evant
time frane. (PCR2 V3 514-15). Hence, Dr. Lopez did not supply
proof of a nental disorder, and even had Diaz known of and
utilized Dr. Haber at trial, she would not have established
mtigation sufficient to outweigh the strong aggravation of

“hei nous atrocious, and cruel” (“HAC'), “cold, calculated, and
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premeditated’” (“CCP”), and “felony nmurder” for the revenge
killing of the five year old child of the woman who spurned
Ar bel aez.

Li kewise, while the famly nmenmbers testified about
Arbel aez’s nmental health history in Colunmbia, his suicide
attenmpts, and famly history of poverty, malnutrition, abusive
home environnent, |ack of parental |ove/affection, drug usage,
and i nadequate nedi cal care as a child, these witnesses were not
available at the tinme of the trial due to Arbelaez’s decision
not to call them This was based upon his concern for their
saf ety given the social and political atnosphere at the tine.
Mor eover, Diaz was concerned with what the famly nmenbers woul d
say and how the jury may react to them and the evidence should
the famly contradict Arbelaez’ s trial testinony or confirmhis
trial testinony that the nurder was an accident. Such woul d
contradict the sworn statenents fromthe famly and Arbel aez’s
confession. The famly’ s testinony may have damaged t he def ense
especially in light of Arbelaez’s decision to testify in the
gui |t phase agai nst counsel’s advice, thus, such entered into
Diaz’'s defense strategy/reason for not calling the famly
menmbers. (PCR2 V1 151-73; V3 476-84, 496-500, 503-17, 520-31,
535-44; V6 968-75, 981-82).

Fromthis, it is clear all of the possible mtigation was
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devel oped through discussions with nmental health professionals
and famly nenbers and presented by Diaz during the penalty
phase. Further, there were valid, strategic reasons not to call
the famly nenbers. G ven Arbelaez’s intent not to have his
famly called to the United States, he cannot conplain that the
W t nesses were not presented. Also, due to Arbelaez testifying
in contradiction to counsel’s advise and that such necessitated
a change in defense, Arbelaez cannot assert counsel was
ineffective. The fact that the fam |y nembers were not call ed,
was the direct result of Arbelaez’'s actions and directions to
counsel. It is inproper to inmpute error to counsel under these

ci rcumst ances.

Like with the Strickl and deficiency prong, prejudice has not
been established; it cannot be said that the result of the
proceedi ng was underm ned by counsel’s performance given the
strong aggravation, HAC, CCP, and “felony nurder” in the revenge

killing of a five year old boy. Strickland, 466 U.S. at 686

See Cummi ngs-El v. State, 863 So. 2d 246, 251-53 (Fla. 2003)

(rejecting ineffectiveness claim where penalty phase counse

presented famly nenbers at trial and in postconviction,
Cumm ngs- El was unable to produce an expert to support a claim
of brain damage or further mtigation fromfamly menbers, who

woul d not have opened the door to nore dammging testinony);
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Jones v. State, 855 So. 2d 611, 617-19 (Fla. 2003) (rejecting
i neffectiveness claim as counsel investigated mtigation and
made reasonable strategic decisions based upon the result of

that investigation); Hodges v. State O Florida 2003 W

21402484, 5 (Fla., June 19, 2003) (noting counsel’s
i nvestigati on and deci sions inpacted by uncooperative def endant
and unwi lling, absent, or recalcitrant w tnesses were not

ineffective); Breedlove v. State, 692 So. 2d 874, 877-78 (Fla.

1997) (hol di ng counsel was not ineffective for failing to
present testinony of famly and friends where such “would have
al | owed cross-exam nation and rebuttal evidence that woul d have
countered any value Breedlove mght have gained from the

evidence”); Valle v. State, 581 So. 2d 40, 49 (Fla. 1991);

Medina v. State, 573 So.2d 293, 298 (Fla.1990) (finding no

i neffectiveness in not presenting w tnesses where they would
have opened the door for the State to explore defendant's
vi ol ent tendencies). This Court should affirmthe trial court’s
deni al of postconviction relief.

| SSUE 111

PRI SON PSYCHOLOG CAL  SPECI ALI ST WLEY' S
TESTI MONY WAS ADM TTED PROPERLY (rest at ed)

On three grounds Arbelaez claims that the testinony of
prison nmental health professional, Lisa Wley (“WIley”) shoul d
have been excluded. The first is that Wley did not warn hi m of
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his Fifth Amendnent rights under Mranda v. Arizona, 384 U S.

436 (1966) before talking to him in what Arbelaez terns a
custodial interrogation (1B 79-80). The second is that Arbel aez
was not permtted to have his own representati ves observe himin
prison to the extent the State’s representatives could, thus,
the State was in a unfair position (1B at 80-81). The third is
t hat Arbel aez’s Sixth Amendment rights were viol ated because he
was not provided his right to counsel during the periodic prison
nmental health services (IB at 81).

It is the State’'s position that the Sixth Armendnment claim
is not preserved as such was not raised before the trial court.
Further, because Arbelaez’s convictions have been rendered and
sentences fixed, neither the Fifth nor Sixth Amendnment is
i mplicat ed. Li kewi se, the fact that Arbelaez is serving his
prison tinme during which he partakes in offered nmental health
services or is in a position to be observed does not create a
custodial setting inplicating the Fifth Arendnment. The deni al
of the notion to exclude Wley fromtestifying was proper and
shoul d be affirned.

The adm ssibility of evidence is within the sound di scretion
of the trial court, and the trial court’s ruling will not be

reversed unl ess there has been a cl ear abuse of that discretion.

Ray v. State, 755 So. 2d 604, 610 (Fla. 2000); Zack v. State,
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753 So. 2d 9, 25 (Fla. 2000); Cole v. State, 701 So. 2d 845, 854

(Fla. 1997); Jent v. State, 408 So. 2d 1024, 1039 (Fla. 1981).

Under the abuse of discretion standard of review, the appellate
court pays substantial deference tothe trial court’s ruling and
such will be upheld unless it “is arbitrary, fanciful, or

unr easonabl e. " Canakaris v. Canakaris, 382 So. 2d 1197, 1203

(Fla. 1980). See Trease v. State, 768 So. 2d 1050, 1053, n. 2

(Fla. 2000), citing Huff v. State, 569 So. 2d 1247, 1249 (Fl a.

1990).

Arbel aez failed to present his Sixth Amendment argunent to
the trial court. It is well established that for an i ssue to be
preserved for appeal, it nust be presented to the |ower court
and “the specific legal argument or ground to be argued on
appeal nust be part of that presentation if it is to be

consi dered preserved.” Archer v. State, 613 So.2d 446 (Fl a.

1993) . See Steinhorst v. State, 412 So. 2d 332, 338 (Fla.

1982). The Sixth Amendnent claim is not before this court
properly as it was not presented to the trial court. Because of
Arbel aez’s failure, this Court should reject the claim

Turning to the merits of Arbelaez’s Fifth Amendnent cl ai ns,
such are without |egal support. Upon Arbel aez’s conviction
becom ng final and sentence being fixed, there can be no further

incrimnation, and therefore, the Fifth Anmendment privilege no
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| onger applies. “[T]lhe ordinary rule is that once a person is
convicted of a crinme, he no |longer has the privil ege against
self-incrimnation as he can no |onger be incrimnated by his

testinony about said crinme... ” Reinav. United States, 364 U.S.

507, 513 (1960) (citing United States v. Romero, 2 Cir., 249

F.2d 371; 8 Wgnore, Evidence (3d ed. 1940), s 2279; Cf. Brown

v. Walker, 161 U. S. 591, 597-600 (1896)). Recently, the United
States Suprenme Court explained that this general rule applies

once the sentence has becone fixed and the conviction final.

Mtchell v. United States, 526 U.S. 314, 326 (1999) (concluding
Fifth Amendment privilege no | onger applies once “sentence has
beconme fixed and the judgnent of conviction has becone final”).

Based upon this well settled case | aw explained in Mtchell
and Reina, the prison enployees did not have to provide Arbel aez
with M randa warning before talking to him or observing his
behavi or. This situation is vastly different from Estell v.
Smth, 451 US. 454 (1981) where there had yet to be a
sent enci ng determ nation and the pre-trial conpetency di scussion
were utilized to give the nmaxi mum sentence. Here, Arbel aez’s
conviction and sentence were settled and he faced nothing
further arising fromthe crimnal conviction. Hence, WIley was
not required to Mrandize Arbelaez nor was she barred from

reveal i ng her discussions with and observations of him

74



The State’s ability to present witnesses fromthe prison,
i ncluding nental health professional, to discuss a defendant’s
actions related to nental health irrespective of Fifth Amendment
concerns is especially true where the defendant puts his nental
health at issue. It was Arbel aez’s postconviction claimthat he
was nentally retarded, suffered from epil epsy, and had other
mental health problems which trial counsel failed to discover
and present. Probative of the claimof nental retardation was
Arbel aez’s adaptability. See sections 916.106 and 921.137,
Florida Statutes. Also relevant was the i npact death row had on
Arbel eaz given the fact that his new expert did not exam ne him
until some six years after his incarceration on death row.
Wl ey, having had contact with Arbelaez since he was placed on
deat h row, was in t he posi tion to observe hi s
behavi or/ adaptability and to conpare his initial condition upon

arrival on death rowwith his current condition. Cf. Arbel aez,

775  So. 2d at 916-17 (reaffirm ng def endant wai ves

attorney/client privilege when he all eges i neffective assi stance

of counsel) (citing Reed v. State, 640 So. 2d 1094, 1097 (Fla.

1994); LeCroy v. State, 641 So. 2d 853 (Fla. 1994); Turner V.

State, 530 So. 2d 45, 46 (Fla. 1987)); Buchanan v. Kentucky, 483

U S. 402 (1987) (finding no Fifth or Sixth Amendnent viol ations,

even in pre-conviction/pre-sentence setting, where a defendant
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puts his nmental health at issue, the state may rebut the

evidence with other psychiatric evidence); Dillbeck v. State,

643 So. 2d 1027 (Fla. 1994) (holding defendant who puts his
mental status at issue may be conpelled to submt to exam by
state psychiatrist or psychol ogist).

Mor eover, Arbelaez had the right to refuse to participate
in nmental health discussions with Wley, hence, there were no
conpell ed disclosures, and again, no Fifth Amendnent

inplications. Cf. MKune v. Lile, 536 U S. 24 (2002) (holding

Fifth Amendnent was not inplicated when defendant’s refusal to
participate in sexual abuse treatnment program including the
required disclosure of all prior sexual activities irrespective
of whet her they were uncharged crim nal offenses and no i munity
had been offered, resulted in loss of privileges and possible
transfer to a nore dangerous prison). Most of Wley’'s testinmony
was related to her observations of Arbelaez on a weekly basis
and his adaptability to his environment as reflected in his
ability to: (1) obey directions, (2) care/groom hinmself, (3)
foll ow required death row activities, (4) have appropriate time
managenment, (5) exhibit social and interview skills, and (6)
| earn a second | anguage as an adult. Based upon this, and her
understanding of the criteria for nmental retardation, W/Iey

woul d not classify Arbelaez as nmentally retarded. (PCR2 V5 877-
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80, 892-98, 949-52). Wley' s testinony did not touch upon the
crimnal events, and thus, further distinguishes the instant
matter from Estelle, 451 U. S. 464-65.

Wth respect to the Sixth Amendnent challenge, Estelle
of fers Arbelaez no support.?® Again, this is a postconviction
setting where the conviction and sentence are final, thus, the
Si xth Amendnent is not inplicated and a defendant’s activities
in prison are not critical stages of a “prosecution”

necessitating the offer of |egal counsel as Arbel aez suggests.

See Texas v. Cobb, 532 U S. 162, 167-68 (2001) (holding
"def endant' s statenments regardi ng of fenses for which he had not
been charged were adm ssible notw thstanding the attachnment of
his Sixth Anmendnment right to counsel on other charged

offenses”); Smth v. State, 699 So.2d 629, 639 (Fla. 1997)

(stating "right to counsel under either the Sixth Anendnment or
Article I, section 16, [ Fl ori da Constitution,] i's

of fense-specific"). As recognized in Nivens v. U S., 139 F.2d

226, 228 (5th Cir. 1943), “[t]he right to counsel afforded by
the Sixth Amendnent is expressly |limted to 'crimnal

prosecutions."'” Bradley v. United States, 410 U S. 605, 609

Estelle v. Smth, 451 U. S. 454 (1981) involved a pre-tri al
conpet ency exam ordered wi thout the defense counsel’ s know edge
and was used to support the inposition of the death penalty.
Here, we have no such conpel |l ed exam nation. The contacts W/l ey
had with Arbel aez were subject to his discretion to refuse.
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(1973) provides that “final judgment” is defined as “sentence”
and that the prosecution termnates with the inposition of the
sent ence. Here, Arbelaez’s convictions and sentences were
affirmed on appeal and his right to counsel for the
“prosecution” of the honi ci de and ki dnappi ng had term nated. As
such, he did not have a right to have counsel present during
routine contacts with nental health professionals which only
became relevant once Arbelaez filed his postconviction notion
chal I engi ng penalty phase counsel’s representation. The State
shoul d not be deprived of rel evant evidence, especially where no
Si xth Amendnent right has attached.

However, should Wley' s testinony be deened i nproper, such
was harnl ess beyond a reasonabl e doubt. The trial court did not
reference Wley's testinony in her denial of relief. Further
the determ nation that Arbelaez was not mentally retarded was
supported by the testinmony of Drs. Haber and Ruiz. As such, the

finding that Arbelaez is not nentally retarded and that defense

counsel rendered effective assistance is supported by
substanti al , conpet ent evi dence i ndependent of Wley's
observati ons. The denial of postconviction relief should be
af firmed.

| SSUE |V

THE SUMVARY DENI AL OF ARBELAEZ’ S
SUPPLEMENTAL 3. 850 MOTI ON WAS  PROPER
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(restated)
Arbel aez asserts it was error to deny summarily his

suppl emental notion addressed to Ring v. Arizona, 536 U S. 584

(2002) and Atkins v. Virginia, 122 S.C. 2242 (2002) w thout

obtaining a response fromthe State and wi thout conducting a

hearing pursuant to Huff v. State, 622 SO 2d 982 (Fla. 1993).

The denial was proper as Arbelaez’s attenpt to supplenent was
unaut hori zed given the limted nature of the remand. Also, the
Ring i ssue was procedurally barred as it could have been raised
inprior litigation. However, if oral argument should have been
permtted, the denial remains proper as the «claim is
procedurally barred and chall enges to the death penalty statute
under Ring have been rejected repeatedly. This Court should
affirm

The standard of review for a trial court’s determ nation
regarding a notion to anend a Rule 3.851 notion is whether there

was an abuse of discretion. Huff v. State, 762 So. 2d 476, 481

(Fla. 2000). The summary denial was correct because the
postconviction claim was before the trial court based upon a
remand from this Court on the specific issue of holding an
evidentiary hearing on the claim of ineffective assistance of
penal ty phase counsel. A new issue could not be added to the

wel |l defined claim thus, the matter was deni ed properly. I n
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remandi ng the case, this Court found it was error not to grant
an evidentiary hearing “as to Arbelaez’s claim that trial
counsel was ineffective for failing to present expert testinmony
as to his epilepsy and other nmental health mtigation and for
failing to introduce evidence of his famly history of abuse”,
but affirmed the balance of the sunmmarily denied clains.
Arbel aez, 775 So. 2d at 912. The parameters of the evidentiary
hearing were set by this Court.

On Septenber 9, 2002, alnmpst nine nonths after the
evi dentiary January 2002 evidenti ary hearing concl uded, Arbel aez
filed a suppl ement to his anmended postconviction notion (PCR2 V1
211-44). The nmotion was based upon Ring and Atkins. Under
either case, the notion was unauthorized and untinely as new
factual allegations or claims may not be added unless the
def endant nmeets the test for successive or untinely notions.

Cf. Vining v. State, 827 So. 2d 201, 212-13 (Fla. 2002) (opining

“def endant may not raise clainms of ineffective assistance of
counsel on a pieceneal basis by refining his or her clains to
i nclude additional factual allegations after the postconviction
court concludes that no evidentiary hearing is required); Myore
v. State, 820 So. 2d 199, 205 (Fla. 2002) (affirm ng court’s
refusal to consider third amended postconviction notion which

was not based upon public records received after second anended
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notion); Pope v. State, 702 So. 2d 221, 223 (Fla. 1997) (holding
def endant may not raise clainms on pieceneal basis). The trial
court did not abuse its discretion in denying relief.

The deni al was al so proper because Arbel aez was procedurally
barred fromchal |l enging the death penalty statute under Ring or
Atkins. The issues arising under Ring or a variation of it have

been known prior to Proffitt v. Florida, 428 U S. 242, 252

(1976) (holding Constitution does not require jury sentencing).

See Hildwin v. Florida, 490 U. S. 638 (1989); Spaziano V.

Florida, 468 U.S. 447 (1984). Li kewi se, challenges to the
execution of the nmentally retarded under the Ei ghth Amendment

are procedurally barred. See Brown v. State, 755 So. 2d 616,

621 n.7 (Fla. 2000) (postconviction claimthat Ei ghth Anrendnment
forbi ds execution of nentally retarded was procedural ly barred);

Wods v. State, 531 So. 2d 79 (Fla. 1988). As such, the basis

for the claimof constitutional error in the inposition of the
deat h penalty has been avail abl e since Arbel aez was sentenced to

deat h. Yet, he did not raise the claimuntil now. 26 Arbel aez

26Any i ssue which was or coul d have been raised in the prior
collateral pleading is procedurally barred. See Lanbrix v.
Singletary, 641 So. 2d 847, 848 (Fla. 1994) (opining "[Db]ecause
i neffective assistance of counsel clains have been considered
and rejected in a previous petition, Lanmbrix is procedurally
barred from raising such clains again in a subsequent habeas
petition"); Aldridge v. State, 503 So. 2d 1257 (Fla. 1987)
(def endant procedurally barred from raising claim when such
claimwas raised previously even though current claimis based
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has not given an explanation for his failure to raise this issue
earlier.

Moreover, in his 1995 postconviction litigation, Arbelaez
chal | enged aspects of the death penalty statute and instruction
on constitutional grounds. (PCR1 V1 86, 84, 99, 107, 111, 113,

118; 136-204). See Arbelaez, 775 So. 2d at 912, 915, 919, n.8

(finding constitutional challenges to death penalty statute
and/or instructions procedurally barred and neritless). The
trial court correctly found that the instant challenge to the
death penalty statute was procedurally barred and relief should
be deni ed.

However, should this Court find that a hearing was required,
relief is not warranted. The trial court’s decision should be
affirmed based upon the followi ng argunents as the ruling was

right even if the wong reason was announced. See Robertson v.

State, 829 So. 2d 901 (Fla. 2002) (recognizing doctrine that

“matter will be affirmed even if the trial court ruled for the

on different issue). This Court has consistently and repeatedly
stated collateral review does not constitute a second appeal.
| ssues that were or could have been raised on direct appeal or
in prior collateral proceedings nay not be |itigated anew. See
Teffeteller v. Dugger, 734 So. 2d 1009, 1025 (Fla. 1999)
(hol di ng habeas petition clainm were procedurally barred because
claims were raised on direct appeal and rejected or could have
been raised on direct appeal); Johnson v. Singletary, 695 So. 2d
263, 265 (Fla. 1996); Medina v. State, 573 So. 2d 293 (Fla

1990) (stating it is inappropriate to use different argunent to
re-litigate sanme issue).
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wrong reasons, as |long as the evidence or an alternative theory

supports the ruling”); Mihammad v. State, 782 So. 2d 343, 359

(Fla. 2001); Caso v. State, 524 So. 2d 422, 424 (Fla. 1988).

The issues raised under Ring and Atkins wll be addressed
separately.

1. Ring v. Arizona - Ring is not retroactive and the

United States Suprene Court has not overruled any of its cases
uphol ding Florida s capital sentencing schene. Mor eover, the

statutory maximum for first-degree nurder is death upon

convi ction, thus, Ri ng does not apply to Florida’ s capita
sent enci ng. Because Arbelaez has a contenporaneous felony
conviction, even under Ring the sentence is proper. The trial

court correctly denied relief even though this Court may find it
was for the wong reason.

Under the dictates of Wttt v. State, 387 So. 2d 922, 929-30

(Fla. 1980) and New v. State, 807 So. 2d 52 (Fla. 2001), Ring is

retroactive. ?’ A new decision is entitled to retroactive
application only where it is of fundanental significance, which
so drastically alters the underpinnings of the sentence that

"obvious injustice" exists. Wtt, 387 So. 2d at 929-30. The

2 n DeStefano v. Wods, 392 U S. 631 (1968), the Suprene
Court held a violation of the right to a jury trial is not to be
applied retroactively. See Proffitt v. Florida, 428 U S. 242,
252 (1976) (holding Constitution does not require jury
sent enci ng)
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Suprenme Court rejected retroactive application of Apprendi V.

New Jersey, 530 U.S. 466 (2000) in U.S. v. Cotton, 535 U. S. 625,

631- 33 (2002) (finding Apprendi error is not plain error); U.S.

V. Sanders, 247 F.3d 139, 150-151 (4th Cir 2002) (enphasizing
finding sonmething to be structural error would seem to be
necessary predicate for new rule to apply retroactively, thus,

concl udi ng Apprendi is not retroactive); McCoy v. U S., 266 F.3d

1245 (11th Cir. 2001) (hol di ng Apprendi not retroactive). O her

federal courts have reached the same concl usi on respecting Ring

whi ch was an application of Apprendi.? See Turner v. Crosby, 339

F.3d 1247 (11th Cir. 2003) (finding Ring not subject to

retroactive application); In re Johnson, 334 F.3d 403, 405 n.1

(5th Cir. 2003) (noting Apprendi is not retroactive, thus,

logically Ring is not retroactive); Trueblood v. Davis, 301 F. 3d

784, 788 (7th Cir. 2002);2%° State v. Lotter, 266 Neb. 245 (Neb

8See Ring v. Arizona, 536 U. S. 584, 620-21 (2002) (noting
Ring’s inmpact would be |essened by the non-retroactivity
principle of Teague v. Lane, 489 U.S. 2888 (1989)) (0O Connor, J.
di ssenti ng)

2°See Cannon v. Mullin, 297 F.3d 989 (10th Cir. 2002), cert.
deni ed, 153 L.Ed.2d 865 (2002); Sustache-Rivers v. U.S.,6 221
F.3d 8 (1st Cir. 2000); Forbes v. United States, 262 F.3d 143,
145-146 (2d Cir. 2001); In re Turner, No. 00-2660, 2001 W
1110349 (3d Cir. 2001); Inre Tatum 233 F.3d 857, 859 (5th Cir.
2000); Inre Cl emmons 259 F. 3d 489, 493 (6th Cir. 2001); Talbott
v. Indiana, 226 F.3d 866, 868-870 (7th Cir. 2000); Rodgers v.
U.S., 229 F.3d 704, 706 (8th Cir. 2000); Browning v. U.S., 241
F.3d 1262, 1264 (10th Cir. 2001); In re Joshua, 224 F.3d 1281,
1283 (11th Cir. 2000).
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2003); Arizona v. Towery, 64 P.3d 828 (Ariz. 2003); Colwell v.

State, 59 P.3d 463 (Nev. 2002).

Arbel aez’s claimthat Ring invalidated MIls v. More, 786

So. 2d 532 (Fla. 2001) such that death eligibility occurs in the

penalty phase is not well taken. Al so unpersuasive is his

reliance upon Sattazahn v. Pennsylvania, 123 S. C. 732 (2003)
and assertion that the finding of (1) an aggravator, (2) of
sufficient weight to support the death penalty, and (3) the
finding that the mtigation does not out weigh the aggravation
are elements of the crine.

Bottoson v. More, 833 So. 2d 693 (Fla. 2002); King V.

Moore, 831 So. 2d 143 (Fla. 2002), and the myriad of cases®®

which foll owed have disposed of the challenges to Florida's

3See Henry v. State, 28 Fla. L. Wekly S753 (Fla. October
9, 2003); Duest v. State, 855 So. 2d 33, 49 (Fla. 2003); Hodges
v. State, 28 Fla. L. Wekly S475, n.8 and 9 (Fla. June 19,
2003); Jones v. State, 855 So. 2d 611 (Fla. 2003); Pace v.
State, 854 So. 2d 167 (Fla. May 22, 2003); Blackwelder v. State,
851 So. 2d 650, 653-54 (Fla. 2003) (rejecting contention
aggravators “nmust be alleged in the indictnment, submtted to the
jury, and individually found by a unaninmous jury verdict”)
Chandler v. State, 848 So.2d 1031, 1034 n. 4 (Fla. 2003); Lugo
v. State, 845 So. 2d 74, 119 n.79 (Fla. 2003); Conahan v. State,
844 So. 2d 629 (Fla. 2003); Butler v. State, 842 So. 2d 817
(Fla. 2003); Spencer v. State, 842 So. 2d 52 (Fla. 2003); Gim
v. State, 841 So. 2d 455, 465 (Fla. 2003); Anderson v. State,
841 So. 2d 390 (Fla. 2003); Porter v. Crosby, 840 So. 2d 981
986 (Fla. 2003); Fotopoulos v. State, 838 So. 2d 1122 (Fla
2002); Bruno v. Moore, 838 So. 2d 485 (Fla. 2002); Doorbal v.
State, 837 So. 2d 940, 963 (Fla. 2003); Cox v. State, 819 So. 2d
705 (Fla. 2002).
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capital sentencing based upon Ring. MlIls remins good | aw and
reference to how other states interpret their death penalty
statutes does not call into question Florida’s sentencing
scheme. A state suprene court’s interpretation of its statute

is the controlling factor. As affirmed in Miullaney v. W bur,

421 U.S. 684, 691 (1975) *“state courts are the ultimte
expositors of state law ... and that [the Supreme Court is]
bound by their constructions except in extreme circunstances.”

(citing Murdock v. City of Menphis, 22 L.Ed. 429 (1875); Wnters

v. New York, 333 U S. 507 (1948)). The mere fact a suprene
court froma sister state announced that its statute sets death
eligibility at a particular tinme does not foreclose the Florida
Suprenme Court frominterpreting its statute and announci ng death

eligibility occurs upon conviction.?3!

31The same situation arose when the Suprene Court
characterized Walton v. Arizona, 497 U. S. 639 (1990) in Apprendi
v. New Jersey, 530 U.S. 466 (2000). Later, the Arizona Suprene
Court announced when death eligibility occurs under Arizona's
capital sentencing statute. Ring v. State, 25 P.3d 1139, 1150
(Ariz. 2001). This newinterpretation had to be accepted by the
Suprenme resulting in Ring v. Arizona, 122 S.C. 2242, 2248
(2002) and the overruling of Walton. Consequently, Arbelaez’s
reference to Johnson v. State, 59 P.3d 450, 460 (Nev. 2002);
State v. Whitfield, 2003 W 21386276 (Mb. June 17, 2003);

Esparza v. Mtchell, 310 F.3d 414 (6th Cir. 2002), State v.
Fetterly, 52 P.3d 875 (ldaho 2002); State v. Gales, 658 N W 2d
604, 624 (Neb. 2003); and Wl dt v. People, 64 P.3d 256 (Colo.
2003) is nothing nore than a listing of how other states

interpret and apply their capital sentencing statute. Such does
not establish that setting death eligibility at time of
conviction is unconstitutional.
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This Court has expressly and repeatedly held that the
statutory maxinmum for first-degree nurder is death, and that
determnation is made at the guilt phase of trial when a person
is convicted of first-degree nurder. MIlIls, 786 So.2d at 536-
38. Recently, this Court stated:

Under section 921.141, Florida Statutes
(1987), a defendant is eligible for a
sentence of death if he or she is convicted
of a capital felony. This Court has defined
a capital felony to be one where the maxi mum
possi bl e puni shment is death. ... The only
such crime in the State of Florida is first-
degree nmurder, preneditated or felony.

Shere v. Moore, 830 So. 2d 56 (Fla. 2002) (citations omtted).

See Porter v. Crosby, 840 So. 2d 981, 986 (Fla. 2003) (opining,

“we have repeatedly held that maxi mum penalty under the statute
is death and have rejected the other Apprendi argunments” that
aggravators need to be charged in the indictnment, submtted to
jury and individually found by a unaninous jury). Whi | e

Arbel aez argues MIls is no |longer good law in |ight of Ring,?

32Subsequent to Ring v. Arizona, 536 U S. 584 (2002) the
Fl ori da Suprene Court rendered Bottoson v. Moore, 833 So. 2d 693
(Fla. 2002). Therein, three justices expressly reiterate the
fact that death is the statutory maximumin Florida. Bottoson
at 696 n.6 (Wells, J., concurring); Ld. at 893 (Quince, J.,
concurring); id. at 699 (Lews, J., concurring). Justice
Harding’s concurring opinion did not call into question any
prior holdings of the Florida Supreme Court, which would
necessarily include its prior determnation that death was the
statutory maxi num for first-degree nurder in Florida. 1d. at
695. As such, the determnation that death is the statutory
maxi mum r emai ns good | aw and recent decisions bear this out. See
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nei ther Ring nor Apprendi call into question Florida s capital
sentenci ng scheme and the Supreme Court has not overruled its
prior decisions upholding the constitutionality of Florida's
capital sentencing statute.33 Hildwin, 490 U S. at 640-41;
Spazi ano, 468 U.S. at 447; Proffitt, 428 U. S. at 253. The |aw
is clear, Ring is inapplicable to Florida s capital sentencing
and Arbel aez’ s assertion otherwise is neritless.

I n argui ng that the finding and wei ghi ng of aggravators and
mtigators are elenents of the crime as outlined in M ssour
Suprenme Court’s decision in Witfield, Arbelaez confuses
el ements with sentencing selections factors. Aggravators are
not elenments of the offense, but are capital sentencing

guidelines. Poland v. Arizona, 476 U.S. 147, 156 (1986)

(expl ai ni ng aggravators are not separate penalties or offenses,

but are standards to guide sentencer in choosing between death

Conahan v. State, 844 So.2d 629, 642 n.9 (Fla. 2003); Spencer V.
Crosby, 842 So.2d 52, 72 ( Fla. 2003); Cole v. State, 841 So. 2d
409, 429-30 (Fla. 2003); Anderson v. State, 841 So. 2d 390, 408-
09 (Fla. 2003); Lucas v. Crosby, 841 So. 2d 380, 389-90 (Fla.
2003); Bruno v. Moore, 838 So.2d 485, 492 (Fla. 2002); King v.
Moore, 831 So. 2d 143 (Fla. 2002); Marquard v. Moore, 850 So. 2d
417, 431 n.12 (Fla. 2002); Chavez v. State, 832 So. 2d 730, 766-
67 (Fla. 2002); MIlls v. State, 786 So. 2d 532, 537 (Fla. 2001);
Brown v. State, 803 So. 2d 223 (Fla. 2001); Mann v. Nbore, 794
So. 2d 595, 599 (Fla. 2001); Looney v. State, 803 So. 2d 656
(Fla. 2001); Card v. State, 803 So. 2d 613 n. 13 (Fla. 2001).

33Rodriquez De Quijas v. Shearson/ Anerican Express, 490 U. S.
477 (1989) (noting only Suprene Court can overrule its precedent
- other courts nust follow case which directly controls issue).
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or life inprisonment). Section 921.141, Florida Statutes,
affords the sentencer the guidelines to follow in determ ning
t he various sentencing selection factors related to the offense
and of fender by providing accepted statutory aggravating factors
and mtigating circunstances to be considered. G ven the fact
a convicted defendant faces the statutory maxi num sentence of
deat h upon conviction, MIls, 786 So. 2d at 538, the enpl oynment
of further proceedings to examne the assorted “sentencing
sel ection factors”, including aggravators, mtigators, and the
sufficiency of these factors, does not violate due process. In
fact, a sentencer may be given discretion in determ ning the
appropriate sentence selection, so long as the jury has
convicted the defendant of a crime for which the selected
sentence is within the statutory maxi mum As such, Arbel aez’s
“three factors” are not increasing the penalty.3 I|nstead, they
are constitutionally mandated gui delines created to satisfy the
Ei ght h Anendnent and protect against capricious and arbitrary

sent ences.

%ln Harris v. United States, 122 S.Ct. 2406 (2002), the
Suprenme Court expl ained: “Apprendi said that any fact extending
t he defendant's sentence beyond the maxi num aut horized by the
jury's verdict would have been considered an elenent of an
aggravated crinme -- and thus the domain of the jury -- by those
who franed the Bill of Rights.” In light of this statenent,
whi ch explains Ring, no action taken following a Florida jury
verdi ct increases the penalty faced, as the statutory maxi numis
deat h.
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These factors are limtations onthe sentencer; they are not
enhancers or elenents of the crinme. Although the death penalty
cannot be inposed in the absence of an aggravator proven beyond
a reasonable doubt, the aggravator narrows the class of
def endants subject to the death penalty.® |t does not increase
the punishment and for this reason special verdicts and

unani mty3 are not required. See Blackwelder v. State, 851 So.

2d 650, 653-54 (Fla. 2003) (rejecting contention aggravators
“must be alleged in the indictment, submtted to the jury, and
i ndividually found by a unaninmous jury verdict”); Porter, 840

So. 2d at 986; Doorbal v. State, 837 So. 2d 940, 963 (Fla. 2003);

Sweet v. Moore, 822 So. 2d 1269, 1275 (Fla. 2002); Cox v. State,

In fact, it is the absence of aggravation that narrows the
sentence to life. While the statutory maxinmum is death, and
remai ns so regardl ess of the sentence found appropriate, it is
the aggravators in light of the mtigators which determ ne
whet her the maxi num or sone | esser sentence will be inposed.
See Tuilaepa v. California, 512 U S. 967, 979-80 (1994)
(reasoning "[o]nce the jury finds that the defendant falls
within the legislatively defined category of persons eligible
for the death penalty, ... the jury then is free to consider a
myriad of factors to determ ne whether death is the appropriate
puni shment") .

Even in the context of guilt, jury wunanimty is not
required. Cf. Johnson v. Louisiana, 406 U. S. 356 (1972) (finding
nine to three verdict was not denial of due process or equal
protection); Apodaca v. Oregon, 406 U S. 404 (1972) (holding
conviction by non-unanimus jury did not violate Sixth
Amendnent) . Schad v. Arizona, 501 US. 624, 631 (1991)
(plurality opinion) (addressing felony murder and hol ding due
process does not require unani nous determ nation on liability
t heories).
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819 So. 2d 705, n.17 (Fla. 2002); Way v. State, 760 So. 2d 903,
924 (Fla. 2000) (Pariente, J., concurring) (noting jury's

recomendat i on need not be unani nous); Thomson v. State, 648 So.

2d 692, 698 (Fla. 1984) (holding sinple mpjority vote

constitutional); Alvord v. State, 322 So. 2d 533 (Fla. 1975),

receded from on other grounds, Caso v. State, 524 So. 2d 422

(Fla. 1988).%

However, even in light of Ring, Arbelaez’'s death sentence
is proper as he was convicted of the contenporaneous felony of
ki dnappi ng. Arbel aez, 626 So. 2d at 175, 178 (finding sentence
proportional and affirm ng convictions for first-degree nurder

and ki dnapping). Under Ring and Al nendarez-Torres v. U. S.. 523

U.S 224 (1998), a reviewing court may |look to the fact a
def endant has a prior violent felony conviction to confirmthe
constitutionality of the death sentence post-Ring. A
cont enpor aneous felony conviction is a unaninmous jury finding
supporting the aggravator. This Court has affirmed capital

cases in the wake of Ring where a contenporaneous felony was

found. See Duest v. State, 855 So. 2d 33, 49 (Fla. 2003); Lugo

v. State, 845 So. 2d 74, 119 n. 79 (Fla. 2003)(noting rejection

37Li kewi se, unanimty with respect to mtigation has been
rejected. MKoy v. North Carolina, 494 U.S. 433 (1990)
(determ ning requirenment of wunaninmous findings of mtigators
unconstitutional); MIlls v. Maryland, 486 U. S. 367 (1988).
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of Apprendi/Ring, clainms in postconviction appeals, unaninous

guilty verdict on other felonies and exi stence of prior violent

felonies); Doorbal, 837 So. 2d at 963(sanme); Cf. Kornpndy v.

State, 845 So. 2d 41, 54 n. 3 (Fla. 2003) (concluding
si mul taneous convictions of felonies which then form basis for
aggravating factor is sufficient to satisfy requirenents of

Ring); Jones v. Crosby, 845 So. 2d 55, 74 (Fla. 2003) (sane).

2. Atkins v. Virginia - Turning to Arbel aez’s suggestion

that Ring nust be applied to Atkins requiring that the issue of
mental retardation is an elenent of the crinme which nust be
determned by a jury and that the State bears the burden of
proof wunder the Sixth Amendment nust be rejected. Thi s
assertion could have been, but was not, presented in prior
pr oceedi ngs. As such, it nmust not be considered here.
Def endants cannot wait until postconviction proceedings to
assert a purported right to a jury trial as to a particular
i ssue. Furthernore, as expl ai ned above, this Court has rejected
the argunent that Ring created a right to a jury determ nation

on this issue. See Bottoson, 833 So. 2d at 695. Bott oson had

presented a nental retardation issue in postconviction
litigation. Followi ng an evidentiary hearing, the trial court
determ ned Bottoson had failed to establish retardation.

Bottoson's subsequent claim of entitl ement to a jury
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determ nation on this issue under Ring was rejected by this
Court .

Moreover, the claimis meritless because a finding with
respect to nmental retardation does not "increase" the maxi num
sentence for first degree capital nmurder which remai ns at death.
See Mlls, 786 So. 2d at 538. Nothing in Ring or Atkins
supports Arbel aez’s position that a jury nmust make a finding on
retardation or that he is not death eligible absent such a
finding. Crimnal defendants are presumed conpetent and to have
the nental agility to proceed to trial. A defendant's nental
state is not an aggravating factor making him death eligible,
rather it is only a mtigating factor which may or may not rise
to the level of mtigationin a given case. Analytically, it is
no different than a pretrial determ nation of conpetency under
Florida Rules of Crimnal Procedure 3.210-3.212. The law is
well settled; a determ nation of conpetence to proceed is nade
by the trial judge, and is subject to review on appeal. See

Hunter v. State, 660 So. 2d 244 (Fla. 1995). There is no

arguabl e basis upon which to suggest a defendant claimng
i nconpetency is entitled to a jury resolution of the issue, and
there is no "right" to a jury's determ nation of nental
retardation in the context of a capital trial. The suggestion

that a jury nmust decide the issue of nental retardation is
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neritless. Because this Court has already rejected the issue,
rejection here is warranted.
| SSUE V

ARBELAEZ' S REQUEST FOR AN ABEYANCE UNDER A
PROPOSED RULE SHOULD BE REJECTED (rest at ed)

Arbel aez seeks an abeyance and perm ssion to file another
noti on under Florida Rule of Crim nal Procedure 3.851 to seek a
determ nation of his claimof nmental retardation under Atkins v.
Virginia, 122 S. Ct. 2242 (2002) should proposed rule 3.203 be
approved. (1B at 88-89). This request should be denied as
At ki ns has not been held to be retroactive and, in connection
with his ineffective assistance claim there has be a
determ nation Arbelaez is not nentally retarded.

In Atkins, the United States Supreme Court noted a
| egi slative consensus was evident based on the fact a
significant nunmber of states had concluded death was not a
suitable punishment for the nentally retarded. Refusing to
di sagree with the “consensus”, the Court opined "construing and
applying the Eighth Amendnent in the light of our 'evolving
standards of decency,"’ we therefore <conclude that such
puni shnent is excessive and that the constitution 'places a
substantive restriction on the State's power to take the life'
of a mentally retarded offender."” Atkins, 122 S. Ct. at 2252.
Atkins expressly left the inplenentation of a constitutional
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restriction with regard to inposing the death penalty on
mentally retarded individuals to the states. |d. at 2250.3%
There is nothing in Atkins which expressly nakes it retroactive.
Wthout an express finding of retroactivity, retroactive

application is not appropriate.® Tyler v. Cain, 121 S.C. 2478,

2482 (2001) (reaffirmng only United States Supreme Court my
make new rul e retroactive).

Those def endants who failed to present the retardati on claim
at the appropriate tine are procedurally barred from asserting
the issue collaterally. The claim that a person is nmentally
retarded, and thus, should not be executed, has been avail able

and litigated for many years. See Penry v. Lynaugh, 492 U S. 302

(1989). The pursuit of a new nmental status theory should not be
permtted as it could have been pursued at trial and on direct
appeal. In addition, those who have previously been found not

to be retarded cannot now relitigate the question anew.

38Mbr eover, the Florida Legislature enacted a procedure by
whi ch prospectively death row i nnates may assert ineligibility
for the death sentence in a post-guilt phase but prior to the

penalty phase of their trials. Atkins offers nothing nore.

3%As noted in Bottoson v. Moore, 833 So.2d 693, 694-95 (Fl a.

2002) under a simlar situation, “If a precedent of this Court
has direct application in a case, yet appears to rest on reasons
rejected in some other line of decisions, the [other courts]

shoul d followthe case which directly controls, leaving to this
Court the prerogative of overruling its own decisions.” (quoting
Rodri guez De Quijas v. Shearson/ Anerican Express, 490 U.S. 477,
484 (1989)).
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As the record reflects, Arbelaez, in his claim of
ineffective assistance of penalty phase has had his nental
status reviewed. The trial court found nmental retardation
unproven reasoni ng:

Dr. Haber, on the other hand exam ned
t he Defendant in 1988 and 1989, prior to his
trial at which is (sic) relevant to the
Def endant’ s nental state and nental capacity
at the time in question, and Dr. Haber saw
nothing to indicate further investigation

including an 1.Q test. Dr. Haber did
consider many factors in reaching her
concl usi ons, including the Defendant’s
adaptive functioning, his work experience,
and what she observed in his taped
conf essi on. Dr. Haber not only considered

the stress incarceration on death row had
had upon him she concluded that any of the
di sorders noted on his prison records,
devel oped after his incarceration on death
r ow.

Dr. Ruiz found no evidence of a major
mental disorder and concluded that the

Def endant was not nentally retarded. In
reaching the conclusion that the Defendant
was  not mentally retarded, Dr . Rui z

considered the guidelines and criteria
listed in the DSM4) (sic) and the Florida
Statutes which required a finding that:

(1) the Defendant had substandard
scores on intelligence tests

(2) that he had a low level of
adaptive functioning (enphasi s
added), and

(3) that the onset was present
prior to age 18.
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§916.106(12) Florida Statutes.

In evaluating a person’s adaptive
behavi or, the evaluator nust conpare the
subject’s level of functioning with that of
ot her people. In doing this, Dr. Ruiz found
t he Defendant’s adaptive functioning to be
quite high. The Defendant has |lived al one
since age eighteen. He traveled to the
United States alone, worked independently
for a nunber of years, made friends, was
given responsibilities at work, received no
support fromothers, was working 2-3 jobs at
a (sic) time of the hom cide, was supporting
his girlfriend s famly, took her children
to school and in fact encouraged his
girlfriend to quit working claimng he could
support them hinself, and drove a car.
These facts; Dr. Ruiz stated, are not
typical of a retarded person, [T: 1/9/02:
pgs. 640-647].

Dr. Ruiz also disputed Dr. Latterner’s
met hodol ogy i n reachi ng her concl usion. Dr.
Rui z argued that the experts who conducted
t hese tests, say that the tests enpl oyed by
Dr. Latterner are nerely “tools” which nust
be considered along with other factors and
not relied upon exclusively in formng an
opi ni on. She also noted that the DSM 4)
(sic) and the Florida Statutes 8916.106(12)
and 8921.131(1) require a person’'s |.Q
| evel to be consistent with the person’s
adaptive level of functioning before that
person can be declared to be nentally
retarded.

In this regard, Dr. Ruiz found that the
Defendant’s test results did not correspond
to the Defendant’s adaptive behavi or which
was found to be quite high and nornmal.

Dr. Ruiz testified that based upon her
revi ew of the Defendant’s test scores (those
performed by Dr. Latterner and by Dr. Ruiz
herself), her interview with the Defendant,
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a review of the Defendant’s jail records,
t he Defendant’ s taped statenment taken after
his arrest and a consideration of the
Def endant’s history and adaptive behavior
she concluded that the Defendant was not
mentally retarded and unequi vocally did not
nmeet the criteria to be |abeled as such
pursuant to the Florida Statutes and the
DSM 4). (sic)

Unlike Dr. Latterner, who refused to
consi der other relevant information besides
the test scores, thereby ignoring the
requi renments of the Florida Statutes and the
DSM 4) (sic), Dr. Ruiz stated several tines
t hat she woul d consi der anyt hi ng
presented. ...

In conclusion, Dr. Haber, who was
appointed prior to trial and requested by
the Defendant’s initial trial attorney,
Rodney Thazton to evaluate the Defendant,
did so and found no reason to suggest that
any additional testing be done. M. Diaz,
the Defendant’s subsequent trial attorney
additionally had the Defendant eval uated by
Dr. Castiello, who found the Defendant
conpetent to proceed to trial and suggested

no further testing. M. Diaz comuni cat ed
with the Defendant, reviewed his taped
conf essi on, revi ewed Dr . Castiello’s
eval uati ons . and consi dered t he

Defendant’s history which included his
adapti ve behavior and found no indication
that any further testing was warranted.

The only witness who has testified
that the Defendant is nentally retarded is
Dr. Latterner who only relies on her testing
of the Defendant in 1995 and who has based
her opinions upon a faulty and legally
unaccept abl e standard and one which defies
conmmon sense.
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(SPCR2 V1 29-33).

Clearly, the issue of Arbelaez’s clai mof nmental retardation
has been rejected and he should not be afforded a second
opportunity to litigate the matter. The request to hold the

case in abeyance should be deni ed.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirmthe denial of postconviction relief.
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