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STATEMENT OF THE CASE AND FACTS

The State's statenent of the case and facts is
accur at e.

SUMVARY COF THE ARGUMENT

The Tanpa juvenile curfewis a state-fornul ated and
state-i nposed blueprint regarding the "proper" way to
rai se curfew aged mnors during curfew hours. This, the
state cannot do. The curfewis vague and it fails the
strict scrutiny test.

The curfew is vague because it is not clear who it
applies to, howit is to be enforced, and what activi -
ties it excepts. Thus, it is subject to discrimnatory
enf or cenent.

The curfew fails the strict scrutiny test because it
outl aws conduct the state has no conpelling interest in
regulating and it allows conduct in which the state

I nterests which justify the curfew are inplicated (often

1



to a greater extent that in conduct the curfew forbids).
The curfew prohibits mnors fromengaging in (and their
parents fromallow ng themto engage in) many activities
whi ch do not expose minors to significant danger or
cause any serious harm while also permtting many ac-
tivities that nmay expose mnors to significant harm
Al t hough the state has conpelling interests here, the
curfewis not narrowmy tailored to pronote those inter-
ests by the |least restrictive neans.

Adult curfews are subject to strict scrutiny. They
are valid if justified by an enmergency and limted to
cover only the affected area for a brief tine. Jeffrey

F. Ghent, Validity and Construction of Curfew Statute,

O di nance, or Proclamation, 59 A L.R 3d 321 (1974). The

Tanpa curfew clearly fails this test.

Non- enmergency juvenile curfews may be valid if they
pronote a state interest that applies to m nors but not
to adults. There are two such interests: 1) protecting
mnors fromtheir own poor decisions on inportant nat-
ters (decisions that may lead to crine comm ssion or
victim zation); and 2) supporting the authority of par-

ents who want the curfew.



These interests overlap to sone degree. The poor
deci si on-nmaki ng i nterest does not authorize state regu-
| ati on of any activity of mnors that nmay involve deci -
sions. Rather, this interest is conpelling when m nors
are faced wwth decisions that require sone maturity to
make and that may significantly affect their lives. In
such cases, the state has an interest in "protect[ing]
its youth from... their own immturity by requiring
parental consent to or involvenent in inportant deci-

sions by mnors." Bellotti v. Baird, 443 U S. 622, 638

(1979).

However, "state deference to parental control over
children"” is the constitutional norm because "[the
parenting] process, in large part, is beyond the conpe-
tence of inpersonal political institutions" and "the
parental role inplies a substantial nmeasure of authority
over one's children." lId. Thus, while the state may
enact regulations on mnors that are "supportive of the
parental role," id., the state cannot interference in
areas where reasonabl e parents may di sagree on proper
child-rearing, in order to enforce sone state-fornul at ed

vision that may conflict with the w shes of many par-



ents.!?

1 The state cannot "standardize its children, Pi erce v. Society
of Sisters, 268 U. S. 510, 535 (1925), or require themor their

parents to "conformto sone state-designed ideal ...." Hodgson v.

M nnesota, 497 U. S. 417, 452 (1990). "[T]he state may not ... |egis-
| ate on the generalized assunmption that a parent ... will not act in
his or her child' s best interests ...." Id. at 454, n. 37. "[S]one

parents may at tinmes be acting against the interests of their chil-
dren," but that does not lead to "[t]he statist notion that [the
state] should supersede parental authority in all cases because sone
parents abuse and neglect children”; nor is state intervention
allowed "[s]inmply because the decision of a parent ... involves risks
...." Parhamv. J. R, 443 U.S. 584, 603 (1979). "The fundanent al
liberty interest of natural parents in the care, custody and nanage-
ment of their children does not evaporate sinply because they have
not been nodel parents ...." Santosky v. Kranmer, 455 U S. 745, 753
(1982). "The regul ation of constitutionally protected decisions .
must be predicated on legitimate state concerns other than disagree-
ment with the choice the individual has made." Hodgson, 497 U.S. at
435.

Sone cases identify "preventing juvenile crime and victim za-
tion" as a state interest pronmoted by curfews. However, the state has
the sanme interest with respect to adults; this interest does not
justify greater regulation of mnors and will not justify a curfew.
To the extent that "preventing juvenile crime and victim zation"
really nmeans "protecting juveniles fromtheir own poor decisions,"
this is an interest that justifies greater regulation of m nors; but
that interest is a "poor decision-making"” interest, not a "crime or
victim zation prevention"” interest.

Sone cases suggest the state interest here is conpelling
parents who have | ost control of their children to reestablish that
control. However, the Tanpa curfew is not targeted at such parents
(unl ess we assune the parents of any child who is out during curfew
doi ng sonet hing other than what the state thinks appropriate -- as
established by the curfew s exceptions -- have |ost control of that
child). Further, the curfew all ows parents to avoid all responsibil-
ity for curfew violations by sinply notifying the police that their
children are out without their perm ssion. See Tanpa City Code
("TCC") 14-26, sec. 6(a). Further, it is absurd to think that a
state-inposed curfew will help parents reestablish authority over
their children. Further, this is not a separate interest distinct
fromthe poor decision-making interest. We identify "lost control”
parents by the fact that they are not preventing their children's
poor decisions; indeed, if the children are not making poor deci -
sions, the state has no authority to intervene, even if parents have
| ost control. Thus, a curfew targeted at children maki ng poor deci-
sions will inevitably net "lost control"” parents. However, since the
Tanpa curfew is not targeted at juveniles making poor decisions, it
is not targeted at "lost control™ parents.

4



The Tanpa curfew is not narrowy tailored to pronote
either interest. The poor decision-nmaking factor is not
equally present at all tinmes in all mnors out during
curfew. Many m nors, engaged in many activities the
curfew outlaws, are in no danger of naking poor deci-
sions wth disastrous results. Since the curfew does not
target those mnors and activities when poor deci sion-
making is a significant risk, the curfew sweeps too
broadly.

As to the parental support interest, since the
curfew applies regardl ess of whether parents want it, it
Is not narromy tailored to pronote that interest. The
curfew restricts parental discretion regarding a cruci al
part of childrearing: decisions concerning when children
will be allowed sonme i ndependence at night. Such deci -
sions are difficult and they nust be based on a careful

assessnment of many factors, including the child' s natu-

Finally, the state may intervene on the basis that parents have
| ost control only upon a case-specific finding that particular
parents have indeed |ost control. Troxel v. Granville, 530 U S. 57,
68- 69 (2000); Action for Childrens' Television v. F.C.C., 58 F.3d
654, 678-79 (D.C. Cir. 1995)(Edwards, C.J., dissenting).

Thus, there is a crucial distinction between state regul ations
desi gned to support parental authority and regul ati ons designated to
supersede that authority. The latter pronote the independent state
interest in preventing harmto children resulting from parental abuse
or negl ect.




rity, her conpanions, and the activities she will engage
In. Since such decisions relate to "the care, custody
and managenent" of children, the state constitution
protects such decisions as fundanental parental rights.

Von Eiff v. Azicri, 720 So. 2d 510, 513 (Fla. 1998). The

state cannot interfere with parental decisions unless
"significant harmto the child [is] threatened by or
result[s] fromthose decisions."” Id. at 514. The curfew
Is not limted to such decisions. The curfew usurps the
authority of parents who believe they are better able
than the state to decide what is best for their chil-
dren.

The curfew is al so underinclusive with respect to
both interests. As to poor decision-making, the curfew s
exceptions allow mnors to be out in nunerous circum
st ances where poor decisions may be nmade as easily as
when mnors are not within an exception. As to parental
support, the curfew allows mnors to be out in nunerous
ci rcunstances (including sone where poor deci sion-nmaking
Is a risk) regardl ess of whether parents approve.

The primary problemw th juvenile curfews is that

they are not really intended to prohibit what they ex-



pressly prohibit, i.e., nere presence in public during
curfew hours. Rather, they are intended to give police a
reason to sweep perceived "troubl emakers” off the street
when there is no other reason to do so. Curfews are
really intended to target m nors who are "hanging out."
However, curfews do not expressly prohibit hangi ng out,
for obvious reasons: A |law that used such | anguage woul d
be unconstitutionally vague.? Curfews approach the prob-
lemfromthe other direction: They provide a | aundry
|ist of state-approved activities and assune that m nors
not engaged in such activities are hanging out (and thus
engaged in activities deened unworthy or dangerous). The
flaws in this assunption are that: 1) Curfew activities
the state di sapproves have no value or are potentially
dangerous; and 2) activities the state approves are not.
The useful ness and dangerousness of a particular activ-
Ity depends on nunerous factors (e.qg., mnors' and par-
ents' personal view of what is "useful" activity, the

m nor's character, the surrounding circunstances); the

crude assunptions curfews are based upon are invalid.

2See City of Chicago v. Mrrales, 527 U S. 41, 57-58;
Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972); Nunez
v. City of San Diego, 114 F.3d 935, 941 (9th Cir. 1997).

7



ARGUMENT

THE TAMPA CURFEW S VAGJE AND | T FAILS THE STRI CT SCRU-

TINY TEST

|. THE TAMPA CURFEW I S VAGUE

A. APPLI CATI ON AND ENFORCEMENT
The Tanpa curfew applies to persons under seventeen
"whose disabilities have not been renoved by marriage or

by a court ... or otherwise." TCC 14-26, sec. 2(d). It

iIs not clear what "or ot herw se" neans.

The curfew makes it unlawful for parents "or other

adul t[s] having the care, custody or control of a juve-
nile to allow said juvenile to violate the curfew ...."
ld., sec. 6. The neaning of "adult ... having the care,

custody or control" is unclear. Cf. Hallberg v. State,

649 So. 2d 1355, 1357-58 (Fla. 1994), with Crocker v.

State, 752 So. 2d 615, 616-17 (Fla. 2d DCA 1999).
It is also unlawful for "any business or other
establishment to knowi ngly permit a juvenile to remain
upon the premses ... during curfew hours." TCC 14-
26, sec. 7. The nmeaning of "other establishnent” is
uncl ear. Establishnments cannot allow m nors on preni ses

even if they are within an exception: The parental sec-

8



tion uses the phrase "allow the juvenile to violate the
curfew," while the establishnment section uses "remain

upon the premises ... during curfew " This neans
m nors cannot |lawfully be at establishnents for any
reason during curfew. Thus, mnors cannot visit estab-
i shment prem ses even if they are with a parent.?3

The curfew s enforcenent provisions are problematic.
Sections 2(i) and 3 provide that a mnor violates the
curfewif he fails to "leave prem ses" when
"request[ed]" to do so by a police officer.* "Request"
neans "order"; failure to obey a "request"” is an unl aw
ful "remain[ing]." 1d., sec. 2(i)(2).

Presumably, "prem ses" refers to "business or other

establ i shnments."” The curfew provi des no gui dance con-

cerning when an officer may order a mnor to "l eave

premses.” If this is read as neaning the order is valid

3 Conmpare TCC 14-26, secs. 2(j) and 7, with the simlar curfew
at issue in Metropolitan Dade County v. Pred, 665 So. 2d 252 (Fla. 3d
DCA 1995) (Dade County Ordi nance 94-1, secs. 5(f) and (i)) and the
interpretation of simlar exceptions in Hutchins v. District of
Col unbi a, 188 F.3d 531, 545 (D.C. Cir. 1999), Schleifer v. City of
Charlottesville, 159 F.3d 843, 854 (4th Cir. 1998), and Qutb v.
Strauss, 11 F.3d 484, 495 (5th Cir. 1993).

4 Under section 2(i), a "request" to | eaves prem ses nay be made

by "a police officer or the ... person in control of the prem ses."
If this was intended to mean that the officer can order mnors to
| eave prem ses only if requested by the "person in control,"” that

i ntent was poorly expressed.



only if the mnor is violating the curfew, it conflicts
with the curfew s other enforcenent provisions. Under
section 5, the officer is not to sinply "request” viol a-
tors to "l eave prem ses"; rather, the officer "shal
[either] nmake arrangenents for the juvenile to return
home [or] take the juvenile into custody." 1d., secs.
5(d) and (e). Thus, it appears the curfew gives police
unfettered discretion to order mnors to "l eave pre-

m ses"” even though there is no curfew violation, with it
being a violation to disobey the order. This is uncon-

stitutional. See Mrales, 527 U S. at 56-57;

Papachristou, 405 U S. at 170; Allen v. Bordentown City,

524 A.2d 478, 481 (N.J. Super. 1987).

Sections 5(a)-(c) authorize police to detain a
"suspected juvenile in violation of the curfew' and
require the suspect to identify hinself and explain his
presence, with the officer to "verify" his statenents.
Thi s authorizes the detention of any person any officer
feels m ght be underage in public during curfew hours.

See Hodgkins v. Goldsmith, 2000 W. 829964 at *4 (S.D.

I nd. July 3, 2000). Although the curfew applies only to

under-17s, over-17s who | ook younger may be detai ned, at

10



| east for the tine it takes to prove their age.® The
curfew has exceptions but the officer usually wll not
know before the detention whether a suspect is within
one. Requiring the officer to have reason to believe the
suspect is not within an exception before the detention
woul d make valid detentions al nost inpossible. The de-
term nation of whether the suspect is a mnor, or is
within an exception, is to be made during the detention.
See TCC, secs. 5(a)-(d).

However, police cannot detain citizens wthout a
founded suspicion of crimnal activity. Sighting an
apparent m nor during curfew does not provide that sus-
pi cion. Al though, with a younger mnor, it nmay be possi-
ble to tell at a glance that she is underage, the age of
ol der mnors is not so obvious. In either case, it is
hard to tell if the mnor is within an exception, par-
ticularly if he is noving at the tine; as discussed

bel ow, several of the curfew s exceptions include "di-

> When the police began reinforcing the Pinellas Park curfew at
i ssue in the conpanion case of State v. T.M , #SC02-2452, four of the
first nine "suspected juveniles" detained were in fact overage. Anne
Li ndberg, Curfew Returns on a Seem ngly Peaceful Night, St. Peters-
burg Tinmes, July 2, 2000, at 4B. See also Brown v. Ashton, 611 A 2d
599, 602 (MJ. App. 1992), nmodified on other grounds, Ashton v. Brown,
660 A.2d 447 (Md. 1995).
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rect route" provisos that authorize mnors to travel to
and from st ate-approved activities. Stationary m nors
may al so be within an exception; they may be nmarri ed,
emanci pated, standing on a perm ssi bl e sidewal k, hone-

| ess, or "exercising First Amendnent rights." The nere
presence of a "suspected juvenile" during curfew hours
does not provide a founded suspicion of a violation.

Conpare United State v. Brignoni-Ponce, 422 U. S. 873,

885-86 (1975).

The curfew s "identify and explain presence" provi-
sions, TCC 14-26, sec. 5, are also troublesone. A sus-
pect cannot be conpelled to identify hinself if the
police have no founded suspicion that he commtted a

crime. Brown v. Texas, 443 U. S. 47 (1979); Kol ender, 461

U S at 360, n.9 and 362-67. If the police have a

f ounded suspicion, a suspect may be conpelled to provide
a nane and address, but he "cannot be required to ex-
plain his presence and conduct; this being constitution-

ally prohibited." State v. Ecker, 311 So. 2d 104, 108

(Fla. 1975). Presumably, he could not be conpelled to

reveal his age; in this context, that may be incrim nat-

12



ing.® Further, "the failure of a suspect to answer an
I nquiry of a policeman cannot constitute a crimnal act
[and] a suspect's silence nmay not be used as a predicate

for a separate offense ...." People v. Bright, 520

N. E. 2d 1355, 1360 (N. Y. 1988); see also Florida v.

Royer, 460 U. S. 491, 497-98 (1983). If the suspect exer-
cises his right of silence, howis the officer to "ver-
I fy" the suspected violation? Mnors cannot be conpell ed
to waive their constitutional rights to avoid inproper
arrest for curfew violations; nor can the state inpose

on suspects the burden of proving to police they commt-

ted no crine. Conpare Bright, 520 N E 2d at 1360. Thus,
to the extent that these provisions seemto authorize
police to arrest "suspected juveniles" who do not answer
the officer's questions to her satisfaction, they vio-
| ate self-incrimnation principles.

Finally, if the suspect identifies herself and
expl ai ns her presence, what anounts to proper "verifica-

tion"? What if parents or other "verifiers" cannot be

6 M nors have a constitutional right of silence, In Re Gault,
387 U.S. 1, 55 (1967), and it applies in this context. See Berkener

v. McCarthy, 468 U.S. 420, 434 (1984).
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reached?’ Can a m nor be arrested sinply because an
of ficer does not believe her?

Simlar provisions have been held invalid in nuner-
ous cases.?

B. THE EXCEPTI ONS

The curfew contains el even exceptions. TCC 14-26,
secs. 4(a)-(k). Exception (i) is sufficiently specific;
the others are not.

(a) "Acconpanied by parent" -- Does "authorized

to have care and custody of the juvenile" require an
express grant of authority that specifically includes
(or islimted to) the activity the mnor is engaged in
when stopped by the police? If a parent allows a m nor
to "hang out" with a 21-year-old on a regular basis, is
this a general authorization, valid at all tinmes and

pl aces? O nust the authorization be nore specific and,

" The curfew assunes that parents of curfew age m nors (and of
overage children who |ook |ike they m ght be underage) nust sit by
t he phone while their children are out, in order to provide verifica-

tion when the police call. Mnors whose parents have no phone, work
at night, wish to go to bed early or go out thenselves, or have to
| eave home for an energency, are out of luck; these mnors will be

arrested because verification is unavail abl e.

8 E.q., Kolender, 461 U S. at 357-58; Hynes v. Borough of
Oradel |, 425 U.S. 610, 622 (1976); Bright, 520 N.E.2d at 1360; People
v. Berek, 300 N.E.2d 411 (N. Y. 1975).
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I f so, how specific? See Appeal in Mricopa County, 887

P.2d 599, 602, 612 (Ariz. App. 1994); Gty of Maguoketa

V. Russell, 484 N.W2d 179, 184 (lowa 1992); cf.

Hal | berg, 649 So. 2d at 1357, with Crocker, 752 So. 2d
at 616.

"“Acconpani ed" is also vague, since it is not clear
whet her this requires individualized supervision. City

of MIwaukee v. K. F., 426 NW 2d 329, 343 (W sc.

1989) (Hef fernan, J., dissenting). (b) "Lawf ul

empl oynent _activity ... direct route" -- Does "Il awf ul

enpl oyment activity" include applying for a job, or is
It limted to existing jobs? What about self-enpl oynent?
Unpai d or volunteer work, such as running an errand for
t he boss on your own tine or helping a friend with a
newspaper route? An aspiring nusician sitting in with a
band (w thout pay) or providing free entertai nnent on

t he si dewal k?

As to the "direct route" proviso -- "shortest path
of travel ... without any detour or stop," TCC 14-26,
sec. 2(b) --, nmust mnors in cars ignore traffic sig-

nal s? Must pedestrian mnors run through intersections,

dodgi ng cars matador-1ike? Can mnors stop for a snack
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while going to or comng fromwork? Conpare Bull ock v.

City of Dallas, 281 S.E.2d 613, 615 (Ga. 1981); ln Re

Mosier, 394 N E 2d 368, 373 (Chio CG. Com Pleas 1978).
What about gassing up the car? Stopping to pick up a
hitchhi ker; to ask directions; to rescue a wounded ani -
mal ? Ducking in sone place to escape the rain? Sitting
down to rest during a walk home? If a mnor wtnesses a
crime, can she use a pay phone to call the police? Un-
|l ess two mnors |ive together, one cannot give the other
aride to or fromwork: Unless both |ive along the sane
direct route, the driver nust "detour"” for the other
and, even if they live on the sane route, the driver
must "stop" for the other. If we try to elimnate such
absurdities by reading into this exception (despite its
pl ai n | anguage) a proviso that sonme quick detours or
stops are allowed, how do we define "sone" and "quick"?
"Shortest path of travel"” refers to actual distance
rather fastest tinme; does this nean m nors nust avoid
| onger but faster expressways and stay on regul ar
streets that conprise the shortest path, even though
t hey take | onger and go through danger ous nei ghbor hoods?

If the shortest path on foot is through an alley swarm
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ing with hoodl uns, nmust the m nor plunge ahead into the
darkness? Can a mnor ride a public bus to or from work
that is not an express bus that runs directly to and
fromhis hone?

(c) "Motor vehicle ... interstate travel" -- Does

this nean that, at the time the mnor is stopped, she
can trace an unbroken route back to a state border?
Suppose an out-of-state m nor goes to Olando for a week
and drives to Tanpa one evening, or cones to Tanpa,
checks into a notel, then goes out to eat; is she en-
gaged in interstate travel at those tinmes?

And what of intrastate travel ? Must mnors driving
fromBartow to Cl earwater go around Tanpa? Mist m nors
riding on intrastate buses, trains, or planes that go
t hrough Tanpa transfer off before they reach the city's
bor der s?°

(d) "Errand ... direct route" -- Funk and Wagnall's

Dictionary defines errand as "a trip nade to carry a

nmessage or performsone task, usually for sonmeone el se.™

® The | ack of an exception for intrastate travel neans that
juveniles who live in Tanpa cannot | eave the city to engage in
activities not within an exception, even though such activities are
awful in the |ocation where they occur, if their |eaving or return-
ing occurs during curfew hours.
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Wul d a parent telling one mnor to take another to a
nmovi e qual i fy? How about "go down to the corner and talk
to your friends"? Does "usually for sonmeone el se" nean
the errand nust be for the benefit of the parent? If so,
what qualifies as such a benefit? If indirect parental
benefits qualify, would a parent's telling a juvenile to
"go have fun with your friends" be allowed if the parent
benefits from such errands by vicariously experiencing
the mnor's pleasure or by feeling the pride of know ng
the child is growing up and can handl e nore responsi bil -
Ity?

How specific nust the errand be? "Go buy a newspaper
at the corner rack"” is one thing; "find the runaway cat"
I's another. Indeed, "find the runaway cat" is not a
valid errand; the direct route proviso requires that the
errand have a fixed final destination. Errands that may
I nvol ve sone degree of discretion regarding their accom
pl i shnment are not all owed.

Wuld an errand to "go buy m |l k" allow a |l onger trip
to the grocery store (where mlk is cheaper) or nust the
m nor go to a closer convenience store and pay the

hi gher price? If the note sinply says "go buy m | k" and

18



does not "direct” the mnor to either store, is it suf-
ficient, given that this exception requires both ap-

proval and direction? Conpare Schleifer, 159 F.3d at 867

(Mchael, J., dissenting).

(e) "Enmergency" -- Does "serious bodily injury"”

I nclude small cuts, dog bites, stomach cranps, head-
aches, indigestion, mnor burns? What qualifies as "re-

quiring inmedi ate action"? Al of these things could be,

or could becone, serious. Miust m nors obtain the nedical
know edge needed to make such judgnents?

How about such things as: a femal e needing sanitary
pads; taking a walk to get away froma famly dispute; a
di sabled car; a friend stranded in the rain or a bad
| ocation; a relative just taken to the hospital; an
el derly nei ghbor who just heard strange noi ses at her
door; a distraught friend whose boyfriend just dunped
her? These things could al so becone serious: famly
di sputes may becone violent; stranded friends or elderly
nei ghbors coul d be attacked; broken-hearted friends may
be sui ci dal .

(f) "Recreational activity ... direct route" -- This

type of exception is part of the "innocent activities"”
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exception courts require; many cases have struck down
curfews because they | acked one. ! But the Tanpa excep-
tion is riddled with flaws.

Does "official"™ nodify only "school"” or does it also
I nclude "religious [and] organized recreational activ-
ity"? If it does, what distinguishes the official from

the unofficial? Conpare Hynes, 425 U.S. at 621. Wat is

a "simlar entity"? Conpare id. Are private, for-profit

busi nesses "simlar entities" that can "sanction" per-

m ssible activities? O does "simlar entity" nmean "sim

ilar to a governnment, religious or charitable organiza-

tion," thus indicating that only public or non-profit

organi zati ons would qualify?! Does the "simlar entity"

10 E.g., Nunez, 114 F.3d at 939, 948; Johnson v. City of
Opel ousas, 658 F.2d 1065, 1074 (5th Cir. 1981); Waters v. Barry, 711
F. Supp. 1125, 1134-35 (D.C.C. 1989); Allen, 524 A . 2d at 481; City of
Wadsworth v. Owens, 536 N.E 2d 67, 69 (Ghio Mun. Ct. 1987); In Re
Mosier, 394 N E.2d at 373.

11 Conpare Betancourt v. Town of West New York, 769 A. 2d 1065,
1070-71 (N.J. Sup. Ct. 2000); State v. J.D., 937 P.2d 630, 635-36
(Wash. App. 1997).

If the difference in | anguage between sections 6 and 7 of the
curfew nmeans that mnors cannot lawfully be on "business [or] other
establishment” prem ses for any purpose during curfew, then such
entities cannot be a "simlar entity." This conclusion also foll ows
froma conparison of the Tanpa curfew with the simlar curfew at
issue in Pred. 665 So. 2d at 252. This curfew contains both an
"organi zed recreational activity" exception virtually identical to
Tanpa's and an additional exception for "specific activity at a
public or sem -public place which is open to the general public ...."
Dade Co. Ord. 94-1, secs. 5(f) and (i). The interpretation of simlar
exceptions in Hutchins, 188 F.3d at 545, Schleifer, 159 F.3d at 854,
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or "organi zation" have to have sone | egal existence both
before and after the particular "recreational activity"
(e.qg., incorporation) or can such an entity conme into
exi stence informally for the sol e purpose of "sanction-
i ng" that event? If a group of neighbors organize a
bl ock party to celebrate a birthday, does this qualify?
VWhat is "organi zed recreational activity" and what
does it nmean to say such activity is "sanctioned" and
"supervised by adults"? What does it nean to say the
"organi zati on takes responsibility for the juvenile as
an invitee"? Does this refer to tort principles regard-
ing liability for injuries?? An obligation to provide
sone type of policing? Sufficient funds or insurance to

respond to tort clains?

and Qutb, 11 F.3d at 495 -- all of which seemto read this exception
as excluding private businesses -- confirnms this conclusion.

However, reading "simlar entity" as excluding private entities
rai ses equal protection problens of its own. See Rollins v. State,
354 So. 2d 61, 64 (Fla. 1978); Aladdin's Castle, Inc. v. City of
Mesquite, 630 F.2d 1029, 1039-40 (5th Cir. 1981), reversed in part on

ot her grounds, 455 U.S. 283 (1982); Cleveland v. Trzebuckowski, 709
N. E. 2d 1148, 1153-55 (Ohio 1999); Callaway v. City of Ednmond, 791
P.2d 104, 106-07 (Ckla. Crim App. 1990).

Further, excluding business entities fromthis exception
renders the curfew overbroad because the exception does not suffi-
ciently allow mnors to engage in constitutionally protected innocent
activities. See cases cited in footnote 10, above.

12 Such tort principles apply automatically as a matter of |aw.
This exception seens to require sonme voluntary assunption of an
additional "responsibility for the juvenile" by the entity.
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The direct route proviso causes further problens. It
prohibits two mnors who do not |live in the sane house

fromgoing to and from such activities in the sane car.

Conpare In Re Mosier, 394 N.E.2d at 373. |If they wal ked
t oget her, one could not wal k the other honme, unless they
| ive along the sane direct route.

(g) "Swale or sidewal k" -- There is no requirenent

t hat the neighbor's conplaint be "legitimte," in any
sense; thus, the legality of a mnor's standing on a
public sidewalk in front of a neighbor's hone is contin-
gent on the whins of the neighbor. If the neighbor is a
| arge apartnment building, is a conplaint by any resident
sufficient? Does "residence" refer to the place where
the mnor lives or can a m nor studying or staying over-
night at a friend's honme stand on the friend' s sidewal k?

The m nor need not first be told of the conplaint
(and be given a chance to nove off the sidewal k) before
being arrested; a mnor can be arrested even though
unaware of the conplaint.

If a mnor nust get off a neighbor's sidewalk if the
nei ghbor conplains, when (if at all) is she allowed to

return to the sidewal k? Conpare Mrales, 527 U S. at 59.
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(h) "Exercising First Amendnent rights" -- This

exception "trad[es] vagueness for overbreadth." Laurence

H Tribe, Anerican Constitutional Law, sec. 12-29 (2d

ed. 1988); Schleifer, 159 F.3d at 871-74 (M chael, J.,

di ssenting).

Further, does "First Amendnent rights" refer to the
rights thensel ves, or does it include the application of
any state interests that may override those rights? If
the forner, this exception renders the curfew virtually
useless; if the latter, the exception excepts nothing.

To prove this, start with the foll ow ng hypot heti cal
law. "It is unlawful to talk to or listen to any person
I n public during curfew hours.” Since this lawis
content-neutral, it is valid only if it is a permssible
tinme, place, and manner regulation. But clearly it is
not .

Now consider the sanme law limted to mnors.*® This
woul d be valid if the state has legitinate interests

wth respect to minors which do not apply to adults.

13 The hypothetical is not ridiculous; this is, in part, what
curfews do. While curfews expressly outlaw only "nere presence,”
their effect is to outlaw any public nighttime activities not within
an exception. To the extent that two mnors talking on the street are
not excepted, curfews outlaw such conduct.
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Although limts on mnors' speech during curfew hours
cannot be justified on the ground that they are engaged
i n speech, they may be justified by the state's interest
I n keeping mnors off the street. But if the state has
an interest in keeping mnors off the street, then the
state can do so regardless of what type of speech-re-

| ated activity the mnor is engaged in.

Thus, if "First Amendnent rights" refers only to the
ri ghts thensel ves, then m nors have the right to stand
on a corner and talk or listen to others. But, with
this reading, the exception swallows the curfew. Any
m nor who is talking or listening to another during
curfew hours is exercising First Arendnent rights; only
t hose m nors who are al one could be prosecuted (unless
that mnor is on the way to or froma place where he
plans to talk or listen to others which, as a "necessary

precursor," is also a First Arendnent right. Nunez, 114
F.3d at 950). A solitary mnor listening to nusic, danc-
i ng, or watching a novie would al so be exercising a

First Amendnent right. Conpare Ward v. Rock Agai nst

14 Conmpare Bullock v. City of Dallas, 281 S.E.2d 613 (Ga. 1981);
Ri ver Dell Education Association v. River Dell Board of Education,
300 A.2d 361 (N.J. Sup. Ct. 1973).
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Racism 491 U. S. 781 (1989); Schad v. Borough of Mount

Ephraim 452 U S. 61 (1981); Jenkins v. Georgia, 418

U S. 153 (1974).%

But reading "First Amendnent rights" as neaning the
rights as restricted by a valid state interest renders
this exception nugatory. Under this reading, mnors have
no First Amendnent rights during curfew hours because
the state has valid nonspeech-related interests in pre-
venting such activities.?

Do we resolve this dilema by concluding that "First

15 The problemwith the curfew s "establishment” liability
section cones into play here. That section prohibits a mnor's
presence on establishment prem ses for any purpose during curfew. TCC
14-26, sec. 7. But what if the mnor is exercising First Amendnment
rights at the tinme?

1¥To conclude otherwise is to concede that either: 1) The
state's interest in keeping mnors off the street at night is contin-
gent upon the nature of the activity they engage in; or 2) mnors
have sonme rights with respect to sone curfew activities that trunp
the state's interest in keeping themoff the street. The curfew cases
agree that the state has legitimte interests in keeping mnors off
the street, but no court has approved a bl anket curfew that all ows
virtually no exceptions. Cases that invalidate juvenile curfews do so
on the ground that, because a curfew has too few exceptions, it is
not sufficiently tailored to prompbte the state's interests; the
courts essentially agree that, to be valid, curfews nust allow
significant exceptions.

But this only further conplicates the question here. If: 1)
"First Amendnment rights"” includes, not only the rights but any
countervailing state interests; and 2) the state has, not a bl anket
interest in keeping all mnors off the street regardl ess of what they
are doing, but only alimted interest in keeping sone mnors off the
street in sonme circunmstances, where does these leave in attenpting to
define "First Amendment rights"?
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Amendnent rights" includes only certain types of speech?
Li stening to speeches at a political rally is protected,
sitting in a car talking to friends is not;?* where in
the First Amendnent do we find the basis for draw ng
such lines? If only "inportant" speech is included, how
do we define "inportant"?®

Further problens conme into focus by considering the
foll owm ng hypothetical: A young man is seen on the
street during curfew hours wearing a shirt with "F---
The Curfew' printed on the back. When questioned by the
police, he says "I know my rights. | ain't gotta tel
you squat. This curfew sucks. Get lost, pig."

This young man is clearly "exercising First Anmend-

ment rights,"” at |east when the police officer encoun-
ters him? But this pushes us into even nore difficult

wat er s.

7 The lack of any "direct route" proviso in this exception
mlitates against reading this exception as being l[imted to "orga-
zed" First Amendnment activities. The lack of any such proviso
dicates the legislature intended a free-floating exception, not

n
[
limted to organized activities.

i
n
i
8 Conpare Tribe, supra, secs. 12-13, 12-18.

19 See City of Houston v. Hill, 482 U S. 451 (1987); Cohen v.

California, 403 U.S. 15 (1971); White v. State, 330 So. 2d 3 (Fla.
1976) (col l ecti ng cases).

26



Consi der Cohen. If wearing a jacket with "F--- The
Draft" printed on the back is protected, can the curfew
be avoi ded by sinply wearing clothing that expresses
di ssatisfaction with the curfew? How about cl othes that
express sentinents about a favorite band or high school,
or political or sexual sentinents, or a favorite clothes
desi gner? Pieces of an armnmy uniform canpaign buttons,
bl ack arnbands, or patches that express particul ar
vi ews??° Tat o0os? Dressing in an outrageous manner (spiked
hair, oversize pants falling off butt, baseball cap
cocked at "go to hell"” angle) in order to "freak out the
squares" and convey a nessage of rejection of mddle
class conformty and val ues??

We have introduced the problem of synbolic speech.
Conduct is synbolic speech if it is "sufficiently inbued

with el enments of communi cation,” which means the actor

"inten[ded] to convey a particular nessage ... and in

20 See Smith v. Goguen, 415 U.S. 566 (1974); Schacht v. United
States, 398 U.S. 58 (1970); Tinker v. Des Mines Comunity School
District, 393 U.S. 503 (1969); Melton v. Young, 465 F.2d 1332 (6th
Cir. 1972); Burnside v. Byars, 363 F.2d 744 (5th Cir. 1966).

21 See lota XI Chapter v. George Mason, 993 F.2d 386 (4th Cir
1992); FEreeman v. Flake, 448 F.2d 258 (10th Cir. 1971); Robin Cheryl
MIller, Validity of Requlation by Public-School Authorities as to
Clothes or Personal Appearance of Pupils, 58 A.L.R 5th 1, secs.
11(b), 33(b), 40(b), 42(b), 50(b), and 55 (1997).
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t he surroundi ng circunstances the likelihood is great
t hat the nessage woul d be understood by those who vi ewed

it." Spence v. WAshington, 418 U. S. 405, 409-11 (1974).

But if wearing a shirt that protests the curfewis pro-
tected, wouldn't sinply being in public for that purpose
al so be protected? Are such questions answered by deter-
m ni ng whether the protest is "genuine"? If so, how do
we determne this?

But this question answers itself. If a mnor is out
during curfew (and is not within an exception), he
clearly does not like the curfew. By going out he is
saying (synbolically, by his very presence) that he
believes the curfew is unjust and he should be all owed
out despite what the state thinks; is this not a valid
political protest statenent? What is the constitutional
di fference between his act and the acts of those who
protested segregated facilities by sitting at |unch
counters or riding buses?? This does not hinge on the

anount of nedia coverage of the event. See Spence, 418

U S at 409. Wuld the validity of such actions turn on

22 Conpare Boy Scouts of Anerica v. Dale, 120 S. Ct. 2446, 2454
(2000); Brown v. Louisiana, 383 U S. 131 (1966); Garner v. Louisiana,
368 U. S. 157, 202 (1961)(Harlan, J., concurring).
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whet her the juvenile's presence in public was notivated

solely (primarily?) by his desire to protest the

curfew?®® Conpare Cohen, 403 U.S. at 19, n.3.

And, if minors are within this exception only if
t hey are "genui nely" exercising First Amendnent rights,
are mnors attending a political rally or church service
violating the curfew if they are there for "sham' pur-
poses (e.g., to "cruise chicks" or "hang around")
rather than to actively participate in the event?

"First Amendnent rights" cannot be defined with any
precision; this exception provides no guidance as to its
I nt ended scope.

It is true the First Amendnent does not allow one to
break the law. The truismis irrelevant. The curfew
outlaws a mnor's presence in public only if she is not
exercising First Amendnent rights at the tinme, so if
things like talking to friends, listening to radios, and
wearing certain clothing are First Amendnent activities,

then there is no curfew violation.

23 These probl ens cannot be solved by reading into this excep-
tion a proviso that allows protests on other subjects but excludes
protests of the curfew. Such content-based discrimnation is invalid.
RAV v. City of St. Paul, 505 U.S. 377 (1991).
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(j) "Honeless" -- If a minor runs away from hone, is

she honeless if her parents are willing to take her
back? If she has friends she could stay with but prefers
life on the street? Does honel essness require some mni-
mum | ength of time to be established, or can it occur
Instantly and on a tenporary basis?

How many tinmes nmust one stay in one place to nake it
a "usual place of abode"? Whatever the I ength of tine,
must it be continuous or can it be interrupted by stays
at other places? Must the m nor always (nost of tine?)
stay at the sanme place, or is sone novenent to other
pl aces all owed? Assumi ng we can determ ne a "usual
pl ace,"” is the m nor excepted fromthe curfew only when
in this place, or does the exception foll ow her around
the city?

(k) "When Gty Council ... authorizes" -- This

exception provides no guidance regardi ng what type of
events it covers; who nay be a sponsor; how one applies;
and when and on what basis wll City Council decide
whet her to authorize the event. Further, what if the
unaut hori zed event involves an exercise of First Amend-

ment rights? Such standardl ess discretion is unconstitu-
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tional.?
C. CONCLUSI ON

The Tanpa curfew is riddled with vagueness probl ens.
Every crucial phrase is subject to broad interpretation.
The possibilities for discrimnatory enforcenent are
enor nous.

For curfews are not intended to be strictly
applied.? Like vagrancy and loitering | aws, curfews are
I ntended to be discrimnatorily enforced. Curfews are
not really ainmed at prohibiting what they expressly
prohibit. Rather, they are neant to give police a reason
to detain perceived troubl enakers when there is no other

reason to do so. See Nunez, 114 F.3d at 949; Qutb, 11

24 S.W v. State, 431 So. 2d 339 (Fla. 2d DCA 1983); New Jersey
Freedom Organi zation v. City of New Brunswi ck, 7 F. Supp. 2d 499,
512-13 (D.N.J. 1997); Brown, 611 A . 2d at 610, nondified on other
grounds, Ashton; In Re Mosier, 394 N E. 2d at 377.

25 For exanples of how curfews are often enforced in practice,
see Cuda v. State, 687 So. 2d 274, 276 (Fla. 5th DCA 1997);
Schleifer, 159 F.3d at 873 (M chael, J., dissenting); Hodgkins, 2000
WL 892964, at *2-6; Peckman v. City of Wchita, 2000 W. 1294422, at
*2 (D. Kan. Aug 15, 2000); Matter of Appeal in Maricopa County, 887
P.2d 599, 602, 612 (Ariz. App. 1994); Brown, 611 A 2d at 601-03,
nodified on other grounds, Ashton, 660 A 2d at 453 and nn. 5-6;
Bet ancourt, 769 A . 2d at 1067; City of M| waukee v. K. F., 426 N. W 2d
329, 331-32, 340-41 (Wsc. 1988).

26 Consi der the case of a five year old who wandered out an
unl ocked back door late at night. Surely, this child would not be
prosecuted. Yet the child violated the curfew.
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F.3d at 494, n.8. |If curfews were neant to be strictly
enforced, police would spend nost of their tinme during
curfew hours detaining "suspected juveniles" for the

pur pose of "verifying" their age and their reason for
bei ng out. Every car and intrastate bus, train, and

pl ane contai ning suspected juveniles woul d be stopped;
every suspected juvenile in the conpany of an adult
woul d be detained, to determne if the adult is a proper

"parent." Wien a | aw provides such enornous enforcenent
discretion, it is "hardly a satisfactory answer to say
t hat the sound judgnent and decisions of the police and
prosecuting officers nust be trusted to invoke the | aw

only in proper cases." Papachristou, 405 U S. at 167, n.

10; Nunez, 114 F.3d at 948.
1. THE TAMPA CURFEW FAI LS THE STRI CT SCRUTI NY TEST

A. STATE | NTERESTS

The Tanpa curfew s stated purposes, TCC 14-26, sec.
1, are simlar to the factors noted in Bellotti. Since
curfew cases invariably cite the Bellotti factors, we

must exam ne them cl osely.

1. The Bellotti Factors

The three Bellotti factors are: "[Mnors'] peculiar
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vulnerability ...; their inability to make criti cal
decisions in an informed and mature manner; and the

| nportance of the parental role in child rearing." 443
U S at 634.

The "concern with the vulnerability of children is
denonstrated in [the Court's] decisions dealing with
mnors' clains to constitutional protection against
deprivations of liberty or property interests by the

state." 1d. As an exanple the Court cited the juvenile
court system in which sonme mnors' rights equal adults
but others do not. "Wth respect to many of these
claims, ... the child' s right is virtually coextensive
wth that of an adult[, but] the State is entitled to
adjust its legal systemto account for children's vul -
nerability and their needs for concern, synpathy, and
paternal attention."” |d. at 634-35.

Wth respect to poor decision-naking, the Court said
greater regulation of mnors may be all owed because
m nors "often | ack the experience, perspective, and
j udgnent to recognize and avoid choices that could be

detrinmental to them" |d. at 635. As exanples, the Court

noted child | abor laws and | aws outlawi ng the sal e of
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pornographic materials to mnors. |d. at 636-37.
As to "the inportance of the parental role", the
Court sai d:

The state commonly protects its youth from
adverse governnental action and fromtheir own
immaturity by requiring parental consent to or
| nvol venent in inportant decisions by mnors.
But an additional and nore inportant justifica-
tion for state deference to parental control
over children is that "[t]he child is not the
mere creature of the state ...."

[ The parenting] process, in large part, is
beyond the conpetence of inpersonal political
institutions....

[ T] here are many conpeting theories about
the nost effective way for parents to [raise]
their children .... [Clentral to many of these
theories ... is the belief that the parental
role inplies a substantial neasure of authority
over one's children.

[ T]he tradition of parental authority is
not inconsistent with our tradition of individ-
ual liberty; rather, the former is one of the
basi c presuppositions of the latter. Legal re-
strictions on mnors, especially those support-
ive of the parental role, nmay be inportant to
the child' s chances for the full growth and
maturity .... [T]he State can "properly con-
clude that parents ... are entitled to the sup-
port of |aws designed to aid discharge of that
responsibility.”

Id. at 638-39 (enphasis partially added)(citations omt-
ted).

2. The Bellotti Factors in Florida Law

Under the Florida state constitutional privacy
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right, the state cannot "intervene in parental decision-
maki ng absent significant harmto the child threatened
by or resulting fromthose decisions."” Von Eiff, 720 So.
2d at 514. The state cannot intervene nerely to pronote
a child s best interests; a best interest test is insuf-
ficient because it "permts the [s]tate to substitute
its own views regarding how a child should be raised for
those of the parent [and] involves the [state] in
second- guessi ng parental decisions." |d. at 516.

This Court has recogni zed that the state has an
interest in "protect[ing] the i mmature m nor and

preserv[ing] the famly unit." In Re T.W, 551 So. 2d

1186, 1194 (Fla. 1989). However, "neither of these in-
terests is sufficiently conpelling ... to override

Florida's privacy anmendnent.” 1d. In Re T.W seens to

reject the Bellotti factors, at least with respect to
the law at issue there (which required parental consent
for a mnor's abortion). But the Court has recognized

t he poor decision-making factor as justification for
greater regulation of mnors' sexual activities. E.g.,
J.A.S., 705 So. 2d 1381, 1385-87 (Fla. 1998).

Thus, this Court recognizes that "Bellotti does not
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set forth reasons that always justify greater restric-
tions on mnors ...; rather, Bellotti sets forth factors
for determ ning whether the [state] has a greater justi-
fication for restricting mnors than adults in the man-
ner at issue." Nunez, 114 F.3d at 946. \When determ ning
I f greater regulation of mnors is allowed by the

Fl ori da Constitution, we cannot sinply invoke Bellotti
as a talisman. Rather, we nust analyze the nature of the
activity (and the parental authority) restricted by the
chall enged law, to determne if the state has conpelling
interests with respect to that activity which justify
the greater regul ation.

3. The Bellotti Factors in Juvenile Curfew Cases

Al t hough the state interests served by juvenile
curfews are generally phrased in terns of the Bellotti
factors, the cases conflict regarding both what those
factors nmean and whether those factors justify greater
regulation of mnors in this context.

a. Peculiar Vulnerability -- Bellotti viewed
"peculiar vulnerability" as justifying the denial of

m nors' fundanental procedural rights. 443 U S. at 634-

35. Curfew cases often use the phrase to refer to m -
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nors' vulnerability to conmt, or to be victimzed by,

crine. E.qg., Schleifer, 159 F.3d at 851. However, this

Is not a valid reason for treating mnors differently
fromadults; the state has the sane interest here re-
gardl ess of the age of the crimnal or the victim If
the state has a special interest in preventing juvenile
crime because mnors are nore likely to nake the bad
decisions that lead to crinme, this factor is part of the
poor deci sion-maki ng branch of Bellotti. Simlarly, as
to vulnerability to victim zation, adults face the sane
dangers at night. Al though mnors may be nore vul nerable
because they are "small er, weaker, and | ess capabl e of
taking care of thenselves[,] simlar concerns [woul d]
justify barring the elderly or physically inpaired from
the streets [or] exclude wonen or nenbers of particul ar

racial groups fromcertain areas."” Gty of Panora v.

Si mmons, 445 N.W2d 363, 372 (lowa 1989)(Lavorato, J.,
di ssenting). This factor also bel ongs under the poor
deci sion-making factor: |If mnors are peculiarly vul ner-
able to victim zation at night, it is because they nmay
make poor decisions that wll endanger them

Thus, "peculiar vulnerability" does not justify
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treating mnors different fromadults in the curfew
cont ext.

b. Poor Decision-nmaking -- Curfew cases al so

apply the poor decision-making factor in different ways.
Sonme say this factor does not justify curfews because
"the decision to stay inside or roamat night [is] not
[a] profound decision [that] ineluctably lead[s] to
nighttinme violence; in all but the exceptional case,
nocturnal activities, even by juveniles, wll not have
‘serious consequences.'" Waters, 711 F. Supp. at 1137.
Sone say it is "anonmalous to permt mnors to express
their view on divisive public issues [and] obtain abor-
tions wthout parental consent, ... but to deny themthe
right to decide, within the bounds of parental judgnment,
whet her [to go out at night]." Johnson, 658 F.2d at
1073. Sonme note that whether a decision is critical

hi nges on what one intends to do while out. 1d.; Allen,

524 A 2d at 486.

O her courts say this factor justifies curfews
because "streets nay have a nore volatile and | ess
whol esone character at night [and] children face a se-

ri es of dangerous and potentially |ife-shaping deci-
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sions." Schleifer, 159 F.3d at 849. "[T]enptations may

arise during curfew hours which could end in serious

consequences for a juvenile," Maricopa County, 887 P.2d

at 607; "a child' s immturity may lead to a decision to

commt [crinmes]." People in Interest of J.M, 768 P.2d

219, 223 (Col. 1989).

However, "tenptations may arise" and "a child's
Immaturity may lead to [crimnal conduct]" during the
day as well. One court responded to this argunent as
foll ows:

The problemw th accepting this rationale
Is that whether to commt a crine is not
the decision specifically dealt with by a cur-
few. Far from addressing a precisely delineated
set of activities that require children to nmake
critical choices, a curfew prohibits all activ-
ities -- even non-disruptive and nonharnfu
ones -- in public during certain hours....
Properly drafted crimnal statues prohibiting
[ specific crines] nore specifically, and proba-
bly nore effectively, deter and prevent crim -
nal activity.

Brown, 611 A 2d at 609, nodified on other agrounds, Ash-

t on.
The poor decision-making factor refers to "critical™
decisions "with potentially serious consequences. "

Bellotti, 443 U S. at 634-35. Curfews inhibit a w de
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range of m nors' decisions, starting with the initial
decision to go out and including further decisions re-
gardi ng such things as where to go, what to do, and who
to do it with. Whether a particular decision is being
poorly made or may |ead to serious harm depends on many
factors. It is inpossible to nake bl anket statenents
about the m nors' decisions affected by curfews. Fur-
ther, there is no proof that poor decision-nmaking in-
creases at night.

c. Inmportance of the Parental Role -- The curfew
cases al so disagree regarding the "parental role"
Bellotti factor. Some conclude curfews violate parental
ri ghts because they usurp parental authority over curfew

activities. E.q., Nunez, 114 F.3d at 952. O hers dis-

agree, asserting curfews either: 1) pronote parental
rights by assisting parents who want the curfew, or 2)
conpel parents to accept authority they otherw se would

not accept. E.g., Hutchins, 188 F.3d at 545-46.

The effect of curfews on the parental role depends
on the individual parent. Curfews are wel comed by those
who agree with the state regardi ng proper curfew activi -

ties; those who disagree view curfews as infringing
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their authority. Factors commpn to both groups include
| ove for their children and a careful consideration
about what curfewtinme activities to allow They may

di sagree on what is appropriate for their children; but
all are acting in good faith, trying to do right for

t heir Kkids.

There is a third group of parents here: Those who no
| onger give a damm and thus nmake no effort to control
their children's activities. Curfews are presunmably
I ntended to require this group to inpose parental au-
thority that presently does not exist.

When Bellotti referred to "the inportance of the
parental role,” it had in mnd | aws that "support]]
th[at] role" by "requiring parental consent to or in-
vol vement in inportant decisions by mnors." 443 U S. at
638-39. Bellotti enphasized "state deference to parenta
control"” and concluded the parenting process "in |arge
part, is beyond the conpetence of inpersonal political
institutions.” l1d. at 638-39.

The question of when the state may regul ate m nors
nore than adults "is a vexing one, perhaps not suscepti-

bl e of precise answer." Carey v. Population Services
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Intern., 431 U. S. 678, 692 (1977). Restrictions on m -
nors are justified on various grounds. Sone regul ati ons
are based on the unassail able prem se that sone activi -
ties (e.qg., alcohol or tobacco use, oppressive child
| abor) are not for mnors under any circunstances, and
t hus no reasonabl e parent would allow such activities
(and, with respect to those that do, the state has an
I nterest, indeed a duty, to intervene). Laws that rein-
force parental authority in such areas are valid; this
Is what Bellotti had in m nd.

The validity of such | aws does not authorize state
i nterference in areas where reasonabl e parents may dis-
agree on proper child-rearing. See discussion in foot-
note 1, above. When Bellotti talks of the state interest
In "support[ing] the parental role,” it is referring to
| aws that are indisputably consistent with what reason-
abl e parents would want for their children. It was not
referring to laws that conflict with reasonabl e parents'
views, in order to enforce the "statist notion" that the
state should intervene "[s]inply because the decision of
a parent ... involves risks ...." Parham 443 U S. at

603.
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B. NARROW TAI LORI NG AND LEAST RESTRI CTlI VE MEANS
To satisfy the narrow tailoring requirenent, the
state "nmust do nore than sinply posit the existence of

t he di sease sought to be cured. It nust denonstrate that

the recited harns are real ... and that the regulation
will in fact alleviate those harns in a direct and mate-
rial way." Turner Broadcasting System Inc. v. FCC 512

U S. 622, 664 (1994).

The cases have reached varying concl usi ons on
whet her a given curfewis sufficiently tailored to sur-
vive constitutional attack. It is clear that a bl anket
curfeww th few exceptions is invalid; such a curfew

wi Il not pass the rational relation test. See In Re

Spagnoletti, 702 N E. 2d 917, 920 (Onhio App. 1997). This

I S because the state interests in keeping mnors off the
street at night do not apply equally in all cases. In
sonme cases, rights of mnors and parents overcone state
I nterests because: 1) sone curfew activities are too

I nportant to be flatly restricted based on a generalized
i nterest; or 2) sone curfew activities do not suffi-
ciently inplicate the state's interests to justify keep-

ing mnors off the street. Further, a curfew nust have a
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solid innocent activities exception to be valid. See
cases cited in footnote 10, above.

The cases uphol ding curfews rely on crine statistics
and the curfew s exceptions to prove the requisite tai-

loring. E.g., Hutchins, 188 F.3d at 542-45. However,

t hese cases often conclude curfews pronote the state
interest in preventing crine and victim zation, w thout
recogni zing that simlar statistics and reasoni ng would
justify an adult curfew (and a juvenile curfew during
the day). 1d. Further, these cases adopt an apocal yptic
view of the current state of the city-at-night. They
note "gangs" and "drug dealers" as if the entire city is
overrun with such nenace, and they seemto believe that

t hese problens only arise at night. E.g., Schleifer, 159

F.3d at 849. They overlook the facts that: 1) not all
areas of the city suffer under such war-zone conditions;
2) these sane problens exist during the day; 3) al

m nors are not equally susceptible to such influences;

4) curfews outlaw a wide range of activities in which
such influences may not be present; and 5) curfews allow
sone activities where such influences my be present.

These cases al so assune that all reasonabl e parents nust
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agree with the state's parental plan, which allows them
to conclude that curfews "support" parental authority
and to wave off the objections of parents who disagree.

E.qg., id. at 851.

The cases that conclude curfews are not sufficiently
tailored find the curfew s exceptions too narrow, pri-

marily because they do not allow "many legitimte activ-

ities, with or without parental perm ssion, ... that may

not expose mnors' special vulnerability."” Nunez, 114

F.3d at 948. These cases say curfews subject mnors "to
virtual house arrest each night wthout differentiating
ei ther anong those juveniles likely to enbroil them
selves in mschief, or anong those activities nost
likely to produce harnmt'; further, curfews apply to all
m nors even though "the nunber of ... innocent juveniles
far exceeds the nunmber ... who [comm t] nighttime
crinme." Waters, 711 F. Supp. at 1136, 1139.

Wth respect to the use of statistics, these cases
assert "proving broad sociol ogi cal propositions by sta-

tistics is a dubi ous busi ness. Hut chi ns, 188 F. 3d at
567, n. 32 (Rogers, J., concurring and dissenting). They

find the statistics unconvincing because, although sta-
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tistics may prove "a general juvenile crinme problem™

t hey do not establish where the crinme occurs, who is
inclined to commt it, or the surroundi ng circunstances.
Id. at 566. Nor do they prove that curfews are "a par-
ticularly effective nmeans of achieving [crine] reduc-
tion." Nunez, 114 F.3d at 948.

These cases al so conclude the restrictions on paren-
tal rights are unjustified. They reject the assunption
that parental authority "has dissolved in many areas of
thfe] city," Waters, 711 F. Supp. at 1137, and note that

curfews apply "even where the parent is exercising rea-

sonabl e control or supervision." MCollester v. City of

Keene, 586 F. Supp. 1381, 1386 (D.N. H 1982). Noting
curfews prevent parents from"allowing] their children
to function i ndependently at night, which ... is part of
t he process of grow ng up", Nunez, 114 F.3d at 953,

t hese courts reject the idea that the state "knows
better than the parent what is necessary for the proper
upbringing of the child." Brown, 611 A 2d at 609, nodi-

fied on other grounds, Ashton.

These cases also reject the "further justification

that [curfews] ha[ve] the additional beneficial deter-

46



rent effect of permtting police officers to get juve-
niles off the streets before crines are comm tted" be-
cause "the Suprenme Court has sharply critiqued this type
of rationale ...." Nunez, 114 F.3d at 948. They reject
the idea that curfews can be justified on "bare assunp-
tions about the denobgraphics of crinme and conventi onal

wi sdom " or on the grounds of "efficacy." Hutchins, 188
F.3d at 570 (Rogers, J., concurring and dissenting).
These courts say curfews' mnor penalties will not deter
mnors inclined to crine; rather, curfews deter only
"those already inclined to obey the law." Waters, 711 F.
Supp. at 1139. They believe that the state's conpelling
interest in crinme prevention can be served in a | ess
restrictive manner by sinply arresting mnors who commt
crime. |Id.. It has al so been suggested that curfews
coul d be inposed on an individual basis, "on juvenile

of fenders once the court determ nes the offenders have
shown an inability to conduct thenselves properly in

public."” Simobns, 445 N.W2d at 373 (Lavorato, J., dis-

senting).

C. CONCLUSI ON

The Tanpa curfew fails the strict scrutiny test
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because it is not narrowmy tailored to pronote the
state's interests in preventing poor decisions by mnors
or supporting parents.

As to poor decision-making, the curfew does not
target those mnors and activities when that is a sig-
nificant risk. It is hard to see how a curfew could do
so, given the variety of factors and decisions at issue.
Tanpa's solution was to |lay down a laundry list of ex-
cepted activities. This does not address the problem

There is no reason to believe mnors in public
during curfew hours are nore likely to make poor deci -
sions when they are not within an exception than when
they are within one (such as attending an approved "rec-
reational activity" or engaging in First Amendnent ac-
tivities).? Indeed, to the extent such approved activi -
ties attract congregations of mnors, and congregations
I ncrease the possibility of peer pressure and nob nen-
tality, these activities increase the potential for poor

decisions. Drug dealers and simlar riff-raff are likely

2 Conpare Prince v. Massachusetts, 321 U. S. 169-70 (1944). The
curfew s First Amendment exception allows mnors to engage in pre-
cisely those activities that Prince said were so dangerous that the
state could forbid them |d.
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to be attracted to these gatherings; it is after all
"where the action is.”

The Tanpa curfew s |imted i nnocent activities
exception al so shows the curfewis not narrowy tai-
| ored. As discussed earlier, exception 4(f) does not
I ncl ude business enterprises as "simlar entities." This
means that such activities as novies, concerts, bowing,
m niature golf, plays, operas, and dances are not al -
| oned. Restaurants, coffee houses and the |ike are also
off limts. As noted in footnote 10 above, there is not
even a rational basis (nmuch less a conpelling interest)
for prohibiting such activities at private businesses
while allowing simlar activities at state-approved
| ocations (as listed in TCC 14-26, sec. 4(f)).

This brings us to that teenage tradition of "hangi ng

out." Sonme say the true purpose of curfews is to prevent
such activities, which are derisively |labeled as "aim

| ess roami ng" or "undirected activity." E.g., Qutb, 11

F.3d at 494, n.8. The State nmkes this argument in its
brief. 1B, p. 22. However, aside fromthe obvious vague-
ness problemin defining such phrases, these activities

do not inplicate the poor decision-nmaking factor to any
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greater extent than the activities allowed by the cur-
few s exceptions.

Phrases such as aimess roam ng are neani ngl ess,
unl ess we are tal king about soneone who is staggering
drunk or has just been whacked in the head with a crow
bar. The "ainm' of standing on the corner and talking to
friends is to socialize with friends. When courts use
phrases |ike aimess roam ng, they really nean activity

the state deens "[un]necessary and worth[]less]."

Schleifer, 159 F.3d at 855. But it is the parents' job
to decide what activities are necessary and worthwhile
for their children. Further, at least with adults, hang-
I ng out has sonme constitutional value in itself. M-

rales, 527 U. S. at 53-55; Papachristou, 405 U S. at 163-

65. Further, this denigration of hangi ng out overl ooks
the reality of that activity.

Hangi ng out is an integral part of growng up. It is
an assertion of independence. It is how mnors learn to
relate to peers and the outside world w thout adult
oversight. True, hanging out may |ead to inproper ac-
tions; but this is true regardless of the tine of day,

and there is no evidence that hanging out will lead to
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poor decisions nore often than "non-hanging out" (as
inplicitly defined by the curfew s exceptions).

Thus, even if the Tanpa curfew can be said to only
out | aw hangi ng out, hangi ng out does not necessarily
| ead to poor decisions with serious consequences. And,
si nce hangi ng out cannot be defined, it is inpossible to
determ ne what types of hanging out will lead to such
deci sions. The Tanpa curfew makes no attenpt to do so;
it is not narromy tailored to pronote the state inter-
est in preventing poor decisions by mnors. 2

Nor is the curfewnarrowmy tailored to pronote the
parental support interest. The curfew applies equally to
parents who believe they are better able than the state
to decide what is best for their children, and it has no
general "parental approval" exception which allows ac-
tivities not wwthin an exception. The curfew nakes no
attenpt to restrict parental decisions only in circum

stances where "significant harmto the child [is]

28 | ndeed, if one wished to focus on m nors who are prone to
maki ng poor critical decisions, one mght start with those who have
gotten married (particularly if, as is often the case, that marriage
is of the "shotgun" variety, a fact that only further illustrates a
m nor's poor decision-making skills). O course, married mnors are
exenpted fromthe curfew.
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threatened by or result[s] fromthose decisions.” Von
Eiff, 720 So. 2d at 524. Mbst of the exceptions (includ-
I ng significant ones such as enploynent, recreational
activities, and First Amendnent rights) allow m nors out
even if parents object. The curfew both infringes on the
authority of parents who wish to give their children
nore freedomthan the state deens proper, and fails to
support the authority of parents who think the curfewis
too |iberal. Rather than being narrowy tailored to
provi de support to parents who want it, the curfewis a
Procrustean effort to cramall juveniles into a state-
fornul at ed nol d.

Nor is the curfew narrowy tailored to conpel "Il ost
control" parents to accept responsibility. The curfew
makes no attenpt to target such parents; further, it
allows parents to avoid all responsibility by sinply
notifying the police that their children are out "over
the[ir] objection.” TCC 14-26, sec. 6(a).

Thus, the curfew is both overinclusive and

underi ncl usi ve. 2 Underi ncl usi veness is al so shown by the

29 As to "underinclusiveness," conpare Mrales, 527 U.S. at 63;
Erznozni k v. Jacksonville, 422 U S. 205, 214-15 (1975); State v.
G obe Communi cations Corp., 648 So. 2d 110 (Fla. 1994); In Re T. W,
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exception for mnors who are the nost vulnerable to
being victim zed or pressured into commtting crine:
t hose who are "honeless [or] use[] a public ... place as
[a] usual place of abode." TCC 14-26, sec. 4(j).

The curfewis riddled with absurdities. For openers,
"[i]ncarceration for up to [60] days appears to be at

odds with the purpose of protecting m nors Aneri -

can Civil Liberties Union v. Gty of Al buquerque, 992

P.2d 866, 873 (N.M 1999).3% O her absurdities were

di scussed in the vagueness section, above. There are
nore. M nors can hang around all night in their front
yard or sidewal k or a neighbor's sidewal k; but let them
stray a few feet further into the street, or go two
doors down or across the street, and they are in viola-
tion. Why woul d such m nuscul e novenents determ ne

whet her minors are subject to commt crines or be vic-
timzed? And why woul d the fact that a nei ghbor com

pl ai ned about a m nor standing on her sidewal k i ncrease

551 So. 2d at 1195; lvey v. Bacardi Inports Co., Inc., 541 So. 2d
1129, 1139 (Fla. 1989).

30 The State asserts "the penalty for a first curfew violation

is awarning." 1B, p. 23. Although not free from doubt, it appears
this is inaccurate. TCC 1-6(a) and 14-26, secs. 3, 5(d)-(f), and 8.
The penalties listed in section 1-6 include 60 days in jail, six

nont hs probation, and a $500.00 fi ne.
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such risks? Mnors cannot go out with a 20-year-old
sibling or friend (or a dozen 20-year-olds) because 20-
year-olds do not qualify as a "parent," even if they are
pre-|law students at Harvard, Marine conmandos, priests,
or policenen. However, a 2l1-year-old drug dealer may be
an authorized conpanion, as nay a regi stered sexual
predator, a professional car thief, an alcoholic or drug
addict, a habitual traffic offender, or a hom cidal
maniac wwth a hair-trigger tenper. Parents can send
their children on foot on long, |ate-night errands

t hrough hi gh-cri me nei ghbor hoods; but they cannot all ow
themto hang out in a park across the street fromtheir
house, even if they live in a privately-policed gated
community where crine is sonething read about in the
newspaper. M nors may work al one at robbery-prone occu-
pations |ike delivering pizzas or working in conveni ence
stores, but they cannot go to such places for a snack,
even in large groups. "Skinhead" juveniles can protest
Martin Luther King' s birthday by paradi ng through a

bl ack nei ghborhood in full KKK regalia, but a group of
honor students com ng froma chess club neeting cannot

hang out and chat in front of a police station.
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More generally, it can be noted that the obvious
assunpti on behind both the "parental authorization"
exception and the "errand-w th-note-from Mommy" excep-
tion is that parents can be counted on to "do the right
thing" in these contexts. But if parents can be trusted
I n these circunstances, why can't they be trusted to
decide that their kids can be out in circunstances the
curfew does not permt?

Further, there are less restrictive alternatives
avai |l abl e here.

Wth respect to the poor decision-nmaking interest,
curfews can target those persons, places, and activities
I n which poor decision-nmaking on critical matters is a
significant risk. The easiest way to target such persons
is to focus on mnors who have already commtted crines.
It is harder to target mnors who are nore likely to be
victim zed, assumng there is sone significant differ-
ence between this group and the group likely to commt
crimes; presumably, there is nuch overlap here, particu-
larly for mnors hanging out in high-crine areas. But
this problem can be handl ed by focusing the curfew on

t hose ar eas.
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Trying to target activities when poor deci sion-
making is likely is harder; indeed, it is inpossible to
create such a list with pure logic. But if, in a given
city, there is a history of problens at particul ar
events, the curfew could target those events.

The curfew could also be better targeted at the
parental support interest. As noted earlier, this inter-
est has two subparts: enhancing the authority of parents
who agree with the curfew and conpelling "lost control™
parents to re-exert sonme authority. The first problem
with the curfewis that many parents fall into neither
group; to them a curfewis nothing nore than Big
Brot her sticking his nose into famly business. Qur
constitutional system presunes parents act in their
children's best interests and prohibits state interfer-
ence with parental decisions until it is shown that
presunpti on does not apply in a particular case. Gven
t hese principles, a curfew wi thout a general "parental
approval " exception will not survive constitutional
chall enge. Wth respect to those parents who want the

state's help, a voluntary curfew is appropriate. Such a

curfew woul d not need exceptions; parents would sinply
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notify the police that the child was out w thout perm s-
sion and authorize the police to pick himup.

Wth respect to "lost control" parents, the curfew
IS not targeted at such parents, unless we assune the
parents of every m nor out in non-exception
circunmst ances have | ost control. Further, the curfewis
woeful |y inadequate to deal with this problem Arresting
mnors for curfew violations is not going to hel p par-
ents reestablish control that was | ost over the years by
internal famly stresses no curfew can cure. Conpare

Pl anned Par ent hood of Central M ssouri v. Danforth, 428

U.S. 52, 75 (1976). Further, section 6(a) of the curfew
all ows parents to avoid all responsibility.

It is true that the curfew may be the gateway
t hrough whi ch such parents and m nors are brought into
the system But, given that this |ack of control does
not occur instantaneously (but rather over sone period
of tinme), one would expect that children of "lost con-
trol" parents will probably already be famliar to the
system |Indeed, if children of "lost control" parents
are not maki ng poor decisions, then the state has no

I nterest in intervening.
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In other words, the state has an interest in trying
to conpel "lost control" parents to re-establish sone
authority only if their children are bei ng damaged by
the lack of authority. Children being damaged are those
maki ng poor critical decisions due to a |ack of parenta
gui dance. We identify "lost control" parents by the bad
deci sions their children make. *

The Tanpa curfew does not pass the strict scrutiny

test. It is not narrowy tailored to pronote the state's

31 Here again we see the overlap in the "poor decision-nmaking"
and "parental support"” interests.

"Protecting mnors" and "supporting parents" are grand ideals.
"But to note that these interests are conpelling in the abstract is
not to scrutinize the [state's] assertions as applied to [a particu-
lar] case." Action for Childrens' Television, 58 F.3d at 678 (Ed-
wards, C.J., dissenting).

These interests may be "irreconcilably in conflict" in sone
cases. 1d. This occurs in cases in which the state restriction
"assunme[s] not only that parents agree with the [state], but that
parents supervise their children in some uniform manner." 1d. The
state cannot "assune[] that parents are unavail able or inept at the
task of parenting, and essentially establish[] itself as the final
arbiter of [the proper way to raise children]":

When the [state] does intervene in the rearing of

children contrary to parents' preferences, it is usually

in response to sone significant breakdown within the

famly unit.

[Flacilitating parental control neans allow ng par-
ents to run the household in the manner they choose ....
While the [state's] interest in protecting the well-Dbeing
of children is undoubtedly conpelling, when it conflicts
with parental preferences[, the state nust] show sone
evi dence of harm. ..

Id. at 679 (enphasis added).
Thus, the state cannot sinply invoke by rote "protecting
m nors" and "supporting parents" as justifications for a curfew.
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I nterests in supporting parental authority by insuring
their participation in critical decisions regarding
matters that affect their children's well-being. The
curfew drastically restricts the rights of innocent
m nors and parents throughout the city, w thout regard
to whet her they have done, or ever will do, anything
wong. It is a blunderbuss solution to a problemthat
requires nore a di scerning marksmanshi p.

D. THE STATE' S ARGUMENT

The State first identifies the conpelling interest
at issue as being "protecting mnors fromthe dangers of
public places at night." IB, p. 10. However, this sane
I nterest applies equally to adults and thus cannot be
used to justify greater regulation of mnors. The State
t hen seens to concede that the real interest here -- the
one that would justify greater regulation of mnors --
I's the poor decision-making factor. |IB, pp. 10-11. How
ever, the State does not explain how the curfew is nar-
rowmy tailored to pronote that interest. Rather, the

State focuses on crine statistics and the curfew s ex-
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ceptions.?* Neither factor proves the required narrow
tailoring.

The State asserts the statistics "clearly estab-
| ish[] the necessary statistical support for the curfew'
because they show "Tanpa has a real problemwth juve-
nile crime and victim zation during the curfew hours."
| B, p. 15. However, other than quoting the nunbers, the
State makes no attenpt to prove this "real problem"™ The
St ate overl ooks several problens here.

First, since these statistics were not presented in
the trial court, Respondent had no opportunity to chal -
| enge the statistics or present contrary evidence. O her
than the statenments on the statistic sheets thensel ves
("obtained from FDLE val i dated data"; "obtained from TPD
records”), we have no idea who conplied the statistics,

what "records" and "data" were consulted, what "vali -

32 1t is not clear whether these statistics can properly be
consi dered here. As the State concedes, "these statistics were never
presented to the trial court"” and the district court rejected the
State's request to take judicial notice of them 1B, p. 16. The
State's position seenms to be that the statistics are nonethel ess part
of the appellate record in this Court. It is not clear whether they
are. Rule 9.200(a)(1) defines "record" as "docunents ... filed in the
lower tribunal ...." See also First National Bank v. Hunt, 244 So. 2d
481 (Fla. 4th DCA 1971). In the interest of tinme, Respondent has not
filed any notion to strike these statistics. Respondent does object
to their being considered here, but will nonethel ess address their
al | eged significance.
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dat ed data" neans, who "validated" it and on what basis,
etc.

Second, these statistics are worthless because there
IS no context within which to interpret them W do not
know whet her these figures are unusually high or unusu-
ally lTow The statistics deal with arrests; we do not
know how many of these arrests |led to convictions
(which, presumably, is how one should neasure a crine
problem . We do not know whether the crimnal activity
took place in areas covered by the curfew. Assum ng sone
of the crinmes occurred in such areas (admttedly a |ogi-
cal assunption), we do not know what the affected m nors
wer e doi ng when the crine occurred; they may have been
wthin an exception at that tinme, in which case the
curfew woul d not have had any effect on the statistics.

Third, the clerk's certificate asserts these statis-
tics were "received and filed on July 18, 1996, during
the public hearing before City Council regarding the
adoption of Tanpa's Juvenile Curfew Ordinance." |B,
app., p.1. However, we have no idea whether anyone on
the Council ever |ooked at the statistics; the statis-

tics may have played no role in Council's decision to
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adopt the curfew.

Finally, simlar statistics could prove Tanpa has "a

real problemw th juvenile crinme and victim zation dur-

ing [non-]curfew hours,” as well as "a real problemwth
[adult] crime and victim zation during [all] hours." IB,
p. 15. Crines are commtted in Tanpa 24 hours a day,
with mnors and adults being both perpetrators and vic-
tims. If the occurrence of crinme was all one needed to
justify a curfew, the State could inpose a 24 hour cur-
few on all citizens. The statistics do not prove that
the curfewis narrowy tailored to prevent m nors who
are not within a curfew exception from nmaking critical
decisions in a poor nmanner during curfew hours.

As to the curfew s exceptions, the State asserts
"all legitimte activities are exenpted" fromthe cur-
few B, p. 19.% "Legitimte activities" apparently

means "activities the state approves."” The State nakes
no attenpt to explain why non-exception activities are
“[1l]legitimte” or how the exenption of these "legiti-

mate activities" wll pronote, in the |east restrictive

3 The State asserts intrastate travel is exenpted under the
curfew [IB, p. 20. It is not.
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manner, its interest in preventing mnors from nmaking
poor decisions on critical matters. There is not even a
rati onal basis for concluding mnors are less likely to
make such deci sions when they are within an exception

t han when they are not.

The State ridicules the notion that a "parental
consent" exception is required:

Such an exception is not required since the
exception would swall ow the curfew. [A]ll ow ng
parental consent to override the [curfew] would
i gnore the fact that m nors have a special vul-
nerability to the dangers of the streets at
night. A mnor's victimzation, who is not pur-
suing a legitimate activity and i s unsupervi sed
In the streets at night, would not be prevented
sinply because he tells his assailant that he
has a note fromhis parent.

I B, p. 21.

By "swall ow the curfew," the State apparently neans
that, given their druthers, parents would allow their
children to stay out during curfew in numerous circum
stances which the state forbids; if parental consent
parall el ed the curfew s exceptions, a parental consent
exception would not swallow the curfew (indeed, it would

be superfluous). The State's position here conflicts

with its assertions that the curfewis "only a m nimal
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intrusion into parents' rights," IB, p. 26, because "al
legitimate activities are exenpted ...." IB, p. 19. The
State nust believe that, if "all legitinate activities

are exenpted," then those parents whose consent to unau-
thorized activities would "swall ow the curfew' nust want
to allow their children to engage in "illegitinmte"
activities; otherwise, their children would al ready be
within an exception. The State is arguing that parents
consenting to unapproved activities nust necessarily be
"ignor[ing] the fact that m nors have a special vul nera-
bility to the dangers of the streets at night." 1B, p.
21. The enpirical support for this proposition is un-
clear. Nor is it clear why parents can be trusted to
deci de when their children can run errands, and who
constitutes a proper over-21 substitute parent (both of
whi ch the curfew allows), but parents cannot be trusted
to decide when their children should be allowed to en-
gage in disapproved activities.

As to the potential for victimzation, presumably
the State believes such victim zation woul d be prevented
If the mnor had a note authorizing an errand, as al -

| owed by the curfew exception; otherw se, this sane
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sarcasm coul d be used to show the irrationality of that
exception. Indeed, this same sarcasm undercuts all the

curfew s exceptions: "You can't victimze me, M. Crim -

nal , because I'mw thin an exception authorized by the

Tanpa City Council” is not likely to deter M. Crim nal
The State al so asserts the curfew "only ... re-
stricts ... aimess roamng ...." IB, p. 22. This is

accurate only if we assune that any m nor out during
curfew doi ng anyt hing other than what the state thinks
proper nust be aim essly roam ng. The State makes no
attenpt to define aimnmess roam ng (a phrase not appear-
ing in the curfewitself).

The State asserts that, if a mnor is out with a
parent, "parental responsibility would be increased and
the m nor would not be subject to victim zation by other
adults or commt crimes." IB, p. 22. The basis for this
sangui ne conclusion is unclear. Ma Barker was a parent.
The curfew i ncludes as "parents" anyone over 21 given
parental approval. This could include drug deal ers and

addi cts, hom cidal maniacs, etc. Children are often

nol ested by adults who have gai ned access to the victim

by wi nning the parents' trust; whatever other crines
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such predators mght commt, there will be no curfew
violation. Further, the curfew allows mnors out in
numer ous circunstances w thout parental supervision.

The State asserts the curfewis "only a mnina
I ntrusion"” on parental rights because "the only aspect
of parenting [the curfew] bears upon is the parents
right to allow mnors to remain in public places, unac-
conpani ed by a parent or other authorized adult, during
[curfew] hours"; "[Db]ecause of the broad exceptions ...,
the parent retains the right to nake decisions regarding
his child in all other areas." |IB, pp. 25-26. This argu-
ment is also flawed.

It is not accurate to say "the only aspect of
parenting [the curfew] bears upon is the parents' right
to allow mnors to remain in public places, unacconpa-
nied by a parent or other authorized adult, during [cur-

few] hours." The curfew prevents parents from all ow ng
their children to do anything not approved by the state.
The curfew does not outlaw only "remain[ing] in public
pl aces"; it outlaws all activities not listed in the
curfew s exceptions. The curfew significantly restricts

parents' right to determ ne when, and under what circum
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stances, their children should be all owed sone degree of
| ndependence at night.

Simlarly, "the parent retains the right to make
decisions ... in all other areas" only if those "other
areas" coincide with the state's parental plan. Parenta
decisions in "other areas" not within a curfew exception
are outl awed.

The State asserts parents "may allow the mnor to
attend all activities by organi zed groups such as church
groups, civic organizations, schools and anusenent
parks.” 1B, p. 26. It is not clear if this is accurate.
Nei t her "civic organi zations" nor "anmusenent parks" are
specifically nentioned in the curfew. "Organi zed recre-
ational activity" is nentioned, as is "simlar entity,"
but neither phrase is defined. Further, "all activities"
by such groups are not necessarily approved; rather,
such activities nust be "supervised by adults ... and
sanctioned by Hillsbor-ough County, Hillsborough County
School Board, City ot Tanpa, a nunicipality, a charita-
ble or religious organization or other simlar entity,
which ... takes responsibility for the juvenile as an

invitee ...." TCC 14-26, sec. 4(f). These phrases are
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not defined. The State does not suggest that such things
as bowing, mniature golf, billiards, novies, plays,

concerts, operas, coffeehouses, dances, etc., are gener-

ally authorized. Presumably, such things are not "legit-
I mate activities,"” IB, p. 19, for mnors (unlike, say,
bei ng honel ess, attending a KKK rally, or being sent to
an all night conveni ence store by your al coholic father
to buy orange juice to mx with vodka for his screwdriv-
ers; all of which are allowed by the curfew).

CONCLUSI ON

The Tanpa juvenile curfewis facially unconstitu-
tional. The Second District's decision should be ap-

proved.
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