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I N THE SUPREME COURT OF FLORI DA

NORBERTO PI ETRI ,

Appel | ant,
VS. Case No. 02-2314
STATE OF FLORI DA,

Appel | ee.

PRELI M NARY STATENMENT

Appel |l ant, NORBERTO PIETRI, was the defendant in the
postconviction proceedi ngs below and will be referred to herein
as "Appellant." Appel l ee, the State of Florida, was the
petitioner in the trial court below and will be referred to
herein as "the State." Reference to the record on direct appeal
will be by the synmbol "ROA, " reference to the record in these
proceedings will be by the symbol "PCR," and reference to the
suppl enmental record will be by the synmbol "SPCR' foll owed by the

appropri ate page nunber(s).



STATEMENT OF THE CASE AND FACTS

Appel | ee accepts appel l ant’ s statenment of the case and facts
but will include any additional relevant facts in the applicable

argunment section of this brief.



SUMVARY OF ARGUMENT

Issue | - The trial court properly denied relief as the
evi dence denonstrated that counsel adequately investigated a
def ense for second degree nurder. Appellant failed to present
any evidence at the wevidentiary hearing that would have
supported any other defense including that of voluntary

i nt oxi cati on.

| ssue Il - The trial court properly denied relief as the
evi dence denonstrated that counsel conducted a through
investigation for the penalty phase. Appellant failed to

present any additional credible information at the evidentiary
hearing that had not already been uncovered, considered and/or
present ed.

Issue |1l - The trial court properly denied appellant’s
request for additional public records as the requested
information was not a public record.

| ssue IV - The trial court’s order which incorporated by
reference the state’s response was not an abdication of the
court’s duty.

| ssue V - Appellant’ s presentation of alegally insufficient
claimalleging that he is insane to be executed in an attenpt to
preserve an issue for review at a later date is inproper and

sunmary deni al was warrant ed.



ARGUNVENT
| SSUE |
THE TRI AL COURT PROPERLY FOUND THAT BECAUSE
THERE WAS NO EVIDENCE TO SUPPORT A GUILT
PHASE DEFENSE OF VOLUNTARY | NTOXI CATI ON
TRIAL COUNSEL DI D NOT RENDER | NEFFECTI VE
ASS| STANCE OF COUNSEL FOR FAI LI NG TO PURSUE
THAT AFFI RMATI VE DEFENSE
Pietri clainms that trial counsel, Peter Birch, made no
meani ngful attenpt to investigate appellant’s drug abuse history

and his alleged intoxication at the tinme of the crime in

violation of Strickland v. Washi ngton, 466 U. S. 668 (1984). The

focus of Pietri’s criticism is that counsel failed to,
“investigate M. Pierti’s history of drug addiction and how t hat
addiction and its natural consequences rendered M. Pietri
unable to form the necessary elenment of intent to commt
murder.” Initial brief at 64. Appellant clainms that trial
counsel unreasonably failed to investigate and present any
evi dence, other than his own guilt phase testinony, to establish
Pietri’s affirmati ve defense of voluntary intoxication. The
ram fications of counsel’s failures were exacerbated by the fact
that during opening statenments, M. Birch allegedly told the
jury that he intended to prove that appellant was intoxicated
when he shot Officer Brain Chappell. And, al though the jury

received an instruction on voluntary intoxication, there was no



supporting evidence for that defense.!? Pietri alleges that
a proper and constitutionally mandated i nvestigati on shoul d have
included interviews with Randy Roberts and Luis Serrano, two
peopl e who were with Pietri for several days before the crine.
Their testinmony could have corroborated both a voluntary
i ntoxi cation defense as well as Pietri’s chronic history of drug
abuse. Additionally, trial counsel should have obtained the
services of an addictionologist or neuropharmacologist to
evaluate Pietri. Allegedly, the information garnered from al

t hese sources woul d have provided a basis for an intoxication
def ense.

Fol |l owi ng an evidentiary hearing on this claim the trial
court denied relief. The trial <court’s conclusions are
supported by both the original record on appeal and the
postconviction record and therefore nust be affirmed on appeal.

See Stephens v. State, 748 So. 2d 1028, 1034 (Fl a.

1999) (recogni zi ng def erence given to trial court’s assessnent of

credibility and findings of fact); Blanco v. State, 702 So. 2d

1250, 1252 (Fla. 1997)(reasoning standard of review follow ng
Rul e 3.850 evidentiary hearing is that if factual findings are

supported by substantial evidence, appellate court wll not

! Appellant clainms that the state took full advantage of
counsel’s failure to corroborate his claim of intoxication by
continually challenging his factual assertion that he suffered
from drug addiction and was unable to formthe specific intent
to commt first degree nurder. (ROA 2576, 3049).

5



substitute its judgnment for trial judge' s on questions of fact,
credibility, or weight). However, the trial court’s |egal
conclusion regarding Watson’s perfornmance is subject to an
i ndependent de novo review. Stephen 748 So. 2d at 1034 (Fla.
1999).
In order to be entitled to relief on this claim Pietri
must denonstrate the foll ow ng:
First, the defendant nust show that
counsel's performance was deficient. Thi s
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the "counsel"™ guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient performance
prejudi ced the defense.

Strickland v. Washington, 466 U S. 466, 687 (1984). The Court

expl ai ned further what it meant by "deficient":

Judi ci al scrutiny of counsel 's
performance nust highly deferential. It is
all too tenpting for a defendant to

second-guess counsel's assistance after
conviction or adverse sentence, and it is
al | too easy for a court, exam ni ng
counsel's defense after it has proved
unsuccessful, to conclude that a particul ar
act or om ssion of counsel was unreasonabl e.
A fair assessnent of attorney performance
requires that every effort be nmade to
elimnate t he di storting effects of
hi ndsi ght, to reconstruct the circunstances
of counsel's challenged conduct, and to
eval uat e t he conduct from counsel's
perspective at the tine. Because of the
difficulties i nher ent in maki ng t he
eval uation, a court nust indulge a strong
presunption that counsel's conduct falls
within the wde range of reasonabl e
pr of essi onal assi stance.



ld. at 689 (citation omtted). Moreover, the ability to create
a nore favorable or appealing strategy several years after the
fact, does not translate into deficient performance at trial.

Patton v. State, 784 So. 2d 380 (Fla. 2000) (precluding appell ate

court from viewing issue of trial counsel’s performance with
hei ght ened perspective of hindsight). Clear precedent fromthis
Court rejects the notion that the focus should be on what
counsel “could have done.” A defendant is not entitled to
relief sinply because current counsel “could” find new doctors
who are able to offer a nore favorabl e diagnosis. Pietri’s claim
that new nmental health experts wll now say that he was
intoxicated at the tinme of the nurder to the extent that he
could not the specific intent to kill does not establish that

counsel was ineffective at the guilt phase. Rose v. State, 675

So. 2d 567, 571 (Fla. 1996) (hol ding disagreement with tria
counsel’s choice of strategy does not establish ineffective

assi stance of counsel); Cherry v. State, 659 So. 2d 1069, 1073

(Fla. 1995) (concl udi ng standard i s not how current counsel would

have proceeded in hindsight); Rivera v. State, 717 So. 2d 477,

486 (Fla. 1998); Occhicone v. State, 768 So. 2d 1037 (Fla

2000) (sane) .

The United States Supreme Court makes clear in Wllianms v.

Taylor, 529 U. S. 362 (2000) that the focus is on what efforts

were undertaken in the way of an investigation of the



def endant’ s background and why a specific course of strategy was
ultimately chosen over a different course of action. The
inquiry into a trial attorney’ s performance is not a analysis
bet ween what one attorney could have done in conparison wth
what was actually done. Any assertion to the contrary is
conpletely inaccurate. The Eleventh Circuit Court of Appeals
recounts the state of law regarding this issue as follows:

| . The standard for counsel's performance is

"reasonabl eness under prevailing
pr of essi onal norms. " Strickland V.
Washi ngton, 466 U.S. 668, 104 S.C. 2052,
2065, 80 L.Ed.2d 674 (1984); accord
Wlilliams v. Taylor, --- US ----, 120 S.Ct.

1495, 1511, 146 L.Ed.2d 389 (2000) (nost
recent decision reaffirmng that nerits of
ineffective assistance claim are squarely
governed by Strickland). The purpose of
i neffectiveness review is not to grade
counsel's performance. See Strickland, 104
S. Ct. at 2065; see also \Wite v.
Singletary, 972 F.2d 1218, 1221 (11th
Cir.1992) ("We are not interested in grading
| awyers' performances; we are interested in
whet her the adversarial process at trial, in
fact, worked adequately."). We recogni ze
that "[r]epresentation is an art, and an act
or omssion that is unprofessional in one
case mmy be sound or even brilliant in
another." Strickland, 104 S.Ct. at 2067.

Different |awers have different gifts;
this fact, as wel | as differing
circunstances from case to case, neans the
range of what m ght be a reasonabl e approach
at trial must be broad. To state the
obvious: the trial lawers, in every case,
could have done sonething nore or sonething
different. So, omi ssions are inevitable.
But, the issue is not what is possible or
"what is prudent or appropriate, but only
what i s constitutionally conpel | ed. "?*?
Burger v. Kenp, 483 U S. 776, 107 S.Ct.




3114, 3126, 97 L.Ed.2d 638 (1987)(enphasis
added) .

12 "The test for ineffectiveness is not
whet her counsel could have done nore;
perfection is not required. Nor is the test
whet her the best crimnal defense attorneys
m ght have done nore. I nstead the test is
whet her what they did was within the
"wide range of reasonable professional
assistance.' " Waters, 46 F.3d at 1518 (en
banc) (citations omtted)(enphasis added).

Chandler v. United States, 218 F.3d 1305, 1313 n. 12 (11th Cir.

2000) . It is always possible to suggest further avenues of
defense especially in hindsight. Rat her the focus is on what
strategies were enployed and was that course of action

reasonable in light of what was known at the tine. See also

Henry v. State, Case No. 02-804 (Fla. October 9, 2003) slip op.

at 13. Wth these principles in mnd, it is clear that counsel
Peter Birch and Donnie Mirrell provided constitutionally

adequate representation.?

2 At the evidentiary hearing, appellant presented the
testinony of attorney, Robert Norgard, as a “Strickland expert.”
Norgard opines that trial counsel was ineffective for failing to
pursue a voluntary intoxication defense. However Norgard did
not outline what evidence was present to support his concl usion.
I ncredi bly Norgard also admtted that he had not even read the

record, including the state’'s evidence which supported a
conviction for preneditated nurder. (PCR 5951, 5971,
5984-5989) . Hs testinony was useless, and did not aid the

trial court.



The trial court properly rejected Pietri’s clai mbecause he
failed to offer any factual support for his assertion that a
voluntary intoxication defense was viable. Appellant’s trial
attorneys clearly stated that no such evidence existed. The
state asserts that the decision not to pursue a voluntary
i ntoxication was constitutionally adequate.

At the evidentiary hearing, Peter Birch and Donnie Mirrell
detailed the efforts undertaken during the i nvestigation and the
reasoni ng behind the tactical decisions enployed. As will be
denonstrated below, trial counsel did conduct a through
i nvestigation, he detailed the efforts undertaken in preparation
for the guilt phase, the information he uncovered, and the
reasoni ng behind all his strategic decisions.

Birch stated that up until two nonths before the trial the
def ense was going to be that Pietri did not conmt the crine.
Bi rch expl ai ned that he was | eani ng towards a def ense of hol di ng
the state to its burden of proof and hopefully creating
reasonabl e doubt. Co-counsel Donnie Murrell traveled to New York
to discuss the potential of this defense with a crim nol ogist.?3
(PCR 6205-6206). However right before Christmas in 1989, Pietri
for the first tine told his attorneys that he did in fact shoot

O ficer Chappell. (5913-5920). Consequently the guilt phase

3 Birch had the service of an investigator specifically for
the guilt phase, Virginia Snyder. She was paid $ 2,585.69 for
her services. R 72).

10



strategy was now going to focus on the degree of Pietri’s
cul pability. Pietri’s mental state at the tinme of the crinme was
now rel evant to the guilt phase defense. (1d). Birch explained
that he did not pursue a voluntary intoxication defense because
there was no corroborating evidence that Pietri was in fact
intoxicated at the time and therefore there was little chance of
success. Birch testified as follows:

For me to give that serious consideration, |

woul d have felt he was under the influence

of cocaine at the tinme of the shooting,

whi ch from everything I knew he was not, so

based on nmy know edge of cocaine, which |

admt was not extensive and based on ny

under st andi ng of intoxication as a defense,

| would have felt he needed to be under the

influence of cocaine, having ingested it

earlier in the day for that to have a viable

chance.
(PCR 6096) . Because there was no evidentiary support for such
a defense, Birch attenpted to enphasize that this was a second
degree nurder because Pietri’s intent at the time of the nurder
was to secure nore drugs, not kill Officer Chappell. | ndeed,
Birch testified that Pietri hinmself told him attorney that he
had not ingested cocaine for at |east several hours and he was
not under the influence of cocaine at the tine of the shooting.
(PCR 6095-6096, 6229). Birch sought to enphasize that the crine

happened qui ckly, Chappell was wal king up to Pietri, there was

only one shot fired, and Pietri couldn’t possibly have ai ned so

11



“successfully” given that he was blind in his right eye. (PCR
6113, 6115-6116, 6165, 6169-6170.)
The second reason why Birch did not pursue a voluntary
i ntoxication defense was because of his professional opinion
that a jury would not be inclined to relieve Pietri of his
responsibility for the killing a police officer.? Birch
expl ai ned as foll ows:
|, certainly, was aware of intoxication as a
possi bl e def ense. In all candor back then
and today | don’t think a jury woul d accept
intoxication as a reason for killing a
police officer. So, | don’t think it's a
very strong defense, | never have.

(PCR 6095).

The record on appeal supportstrial counsel’s postconviction
testinony. During opening statenent, Birch told the jury that
this case was all about Pietri’s addiction to cocaine. Pietri’s
entire crimnal |ife was centered on obtai ning cocaine. Towards
t hat end, he pani cked when he was stopped by Officer Chappel.
Pietri’s intent was never to kill the office but sinmply to get
away. (ROA 1820-1824). 1In closing argunment, Birch detailed all
t he evidence and argued to the jury that Pietri reacted in panic

and fear and he never intended to kill Chappel, and

unfortunately the one shot to the chest resulted in the

4 Cf. Grayson v. Thonpson, 14 Fed. Law Wekly C1037, 1047
(11t" Cir. 2001)(findi ng reasonabl e an attorney’s deci sion not to
present voluntary intoxication defense as it is not necessarily
favorabl e evi dence before the jury); Tonpkins v. More, 193 F. 2d
1327, 1338 (11t" Cir. 1999) (sane)

12



of ficer’s death. That was the critical difference between a
defense of voluntary intoxication and a defense that this was
second degree nurder. (PCR 6169-6170).

Co-counsel Donnie Murrell corroborated Birch's testinony.
Murrell had al so concluded that this was a cl assic second degree
mur der case comm tted by a drug addict. (PCR 6197). Consi stent
with Birch’s testinmony, Mirrell testified that there was no
evi dence of voluntary intoxication and therefore that was never
going to be the main defense:

| think voluntary intoxication was a sub-
t hene of our entire defense. | don’t think
it was ever the theory of defense that we,
t hat we put our noney on. It was, certainly,
sonet hing that we put out there, certainly
sonething that we hoped the jury m ght
consi der. But | don’t know. | would not
descri be that as our main defense.

(PCR 6202-6203). Murrell further explained that based on the
facts and the opinions of the experts they had retained,
voluntary intoxication was sinply not viable:

Their descriptions of the cocaine high and
| odi ce’ s description and Caddy’s description
all described a high that is extrenely
intense but extrenely brief. And our
client’s testimony was it had been several
hours since he snoked cocaine at the tinme of
t he shooti ng.

In ny mnd, that just made the voluntary
i ntoxi cati on defense sonet hing that was not
going to carry the day for us.

(PCR 6229).

13



Because the theory of defense was going to be based on
Pietri’s chronic abuse and that his addiction is what controll ed
his life, the decision was made to put Pietri on the stand
Tri al counsel bel i eved t hat Pietri woul d be nor e
effective/credible pleading for his |Ilife by telling the
unvarni shed truth at the guilt phase rather than by waiting
until the penalty phase where he may viewed as someone sinmply
trying to say anything to save his life. Additionally, by
allowing Pietri to testify at the guilt phase, the jury would
get an early opportunity to view and know Pietri as a person
they can actually hear fromdirectly. (PCR 6195-6197, 6262).

Leaving nothing to chance it was al so decided that Mirrel
woul d do the direct exam nation of Pietri since Murrell could be
nore objective and actually tougher with Pietri during their
preparation of his testinony. If Pietri could successfully
wi t hstand exam nation by Murrell in “warm ups” he would do well
on the stand. (PCR 6196).

A review of Pietri’s guilt phase testinony corroborates the
description of trial counsels’ strategy. Pietri told the jury
of his pervasive and over powering addiction to cocaine.
Piertri detailed how he turned to a life of burglaries to
support his cocaine habit. (ROA 2267-2282). Upon his rel ease
fromprison in 1986, Pietri was not able to stay drug free, he

resuned his use of cocaine and returned to his life of crinme to

14



support that habit. (ROA 2284-2290). When Pietri was
eventual ly all owed work furloughs he violated the conditions of
the furlough which ultimately lead to his escape. (ROA 2295-
2312). Pietri was on a four day spree of abusing cocai ne and
comm tting burglaries when he commtted the nurder. (ROA 2339-
2364) . Pietri detailed the specifics of the burglaries the
nor ni ng of the nurder. (ROA 2372-2384). And consistent with
Murrell’ s’ testinony at the evidentiary hearing, the record
reveals that Pietri candidly discussed the details of the
encounter with O ficer Chappell. The events happened so
qui ckly, he sincerely told the jury that he had no intention of
killing the police officer, and he did not aimthe gun to kill
him (ROA 2511-2512, 2391-2392). G ven Pietri’s candid detail ed
account of his life on drugs, defense counsels’ decision not to
present any corroborating testinony was reasonabl e.

The record on appeal clearly denonstrates that trial counsel
did not present a voluntary intoxication defense. At no tine
during his argunment to the jury, did Birch ever say that Pietri
was too high or too intoxicated to formthe specific intent to
kill. As detail ed above, the theory of defense was that Pietri
was consuned with his intent to escape. (ROA 2584, 2559, 2562,

2573, 2595). Consequently, appellant’s contention that defense

15



counsel inconpetently pursued a voluntary intoxication defense
i's not supported by the record.>®

An obvi ous and necessary conponent of Pietri’s claimis that
there existed evidence of his intoxication which unreasonably
went uncovered by trial counsel. However, Pietri could not and
did not present any evidence at the evidentiary hearing that
woul d have supported a voluntary intoxication defense
Consequently, Pietri’s claimnust fall. For instance, all of
the lay people who testified at the hearing could not and did
not provide any insight to Pietri’s state of mnd at the tine
of the shooting since not one of these people were actually with
Pietri at that critical tinme. 1In fact they had not seen Pietri
for approxi mately the previous four hours. Likew se, the nental
health professionals <could only offer insight into the
debilitating and damagi ng effect Pietri’s chronic use of drugs
has had on his life in general. Al t hough Pietri argues on
appeal that such evidence was presented via the testinmony of
Drs. Krop and Lipman, a review of the record belies his

contenti on.

5 Also not supported by the record is Pietri’s claimthat
the state challenged Pietri’s assertion that he had a | ong
standi ng cocaine habit. The state argued in both opening and
closing argunment at the guilt phase that regardless of his
cocai ne use, his actions clearly denonstrate an intent to kill
the officer and not just an intent to escape. At no tine did
the state argue that Pietri did not ingest cocaine. (ROA 1803-
1819, 2565-2572, 2576).
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Wth respect to Pietri’s state of mnd at the time of the
mur der, the experts could only discuss the effects of w thdrawal
and the craving for nore drugs had on Pietri’s psyche at the
time of the nurder. At no time did anyone testify that Pietri
could not formthe specific intent to murder. For instance, Dr.
Li pman testified at the evidentiary that he could speak about
Pietri’s state of mind with respect to his ability to form an
intent to kill only in a neuropharmal ogical terns. (PCR 5618).
Pietri was delusional and paranoid, and at the time of the
shooting, Pietri had very little cocaine in his system (PCR
5618-5619). However the toxicity was still present, neaning
that Pietri still craved the drug and was going through a
wi t hdrawal syndrone at the tine of the shooting. (PCR 5621).
Pietri was depressed, and was experiencing intense feelings of
despair as well as a sever and pat hol ogi cal craving for cocaine.
(PCR 5621-5623, 5626). Pietri was suffering from “netabolic
i ntoxi cation” which neans he had poor inpulse control and that
his brain chem stry was not normal. (PCR 5626, 5660. Pietri
was descri bed as someone who would act out of a need for self-
preservation. (PCR 5626, 5659-5660). At nost Lipman testified
that the evidence was inconsistent with the conclusion that
Pietri could form the specific intent to kill and was nore

consistent with an inmpul sive act.
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Dr. Krop testified at the evidentiary hearing that he woul d

be able to testify at the penalty phase that Pietri was “nost

i kely” intoxicated “to sone degree” at the tinme of the offense.
(PCR 5506). The primary diagnosis would be that the chronic
af fects of long termabuse had rendered Pietri unable to control
his inmpulses, he exhibits poor judgement and has a cognitive
di sorder not otherw se specified. (PCR 5509).

The state asserts that neither of these opinions amounts to
a valid or specific diagnosis of voluntary intoxication. |ndeed
a mpjority of the experts did not even address the facts of the
crime itself. The deficiency in Pietri’s evidence conpletely
evi scerates his argunent that counsel was ineffective for not
presenting this evidence at guilt phase. It is clear that the
testinony of the mental health experts as presented woul d not
have been admi ssible as a matter of |aw Any testinony
regarding his obsession with obtaining nore drugs due to the
power ful cravings for cocai ne would have been irrel evant under
Florida | aw. “[Vl]oluntary intoxication is an affirmtive
defense and . . . the defendant nmust cone forward with evidence
of intoxication at the tinme of the offense sufficient to
establish that he was unable to form the intent necessary to
commt the crime charged. . . . [ E] vidence of al cohol
consunption prior to the comm ssion of a crinme does not, by

itself, mandate the giving of jury instructions with regard to

18



voluntary intoxication. . . . [Where the evidence shows the
use of intoxicants but does not show intoxication, the

instruction is not required.” Linehan v. State, 476 So.2d 1262,

1264 (Fla. 1985). The conplete |ack of evidence to support the
notion that Pietri was too high to be able to formthe specific
intent to commt nurder renders the nental health experts’

testinmony i nadm ssible at the guilt phase. Henry, supra(finding

t hat counsel was not ineffective for failing to present defense

for which there was no evidence (voluntary intoxication) or was

i nadm ssible (dimnished capacity)); Cf. Reaves v. State, 639
So. 2d 1, 4-5 (Fla. 1994) (upholding rule of law that “general
mental inpairnment” is not adm ssible at guilt phase); Rivera v.

State, 717 So. 2d 477, 485 n.2 (Fla. 1998)(quoting Lineham v.

State, 476 So. 2d 1262, 1264 (Fla. 1985))(explaining that to
successful assert the defense of voluntary intoxication there
nmust be evidence that the defendant was unable to form the
requisite intent).

Pietri also clainms that trial counsel was ineffective for
failing to present any lay witnesses at the guilt phase to

corroborate Pietri’s drug history and cocai ne binge before the

mur der . Murrell explained that first of all, only Pietri could
relay the details of the critical time period, i.e., the actual
shooting. (PCR 6205). Al t hough Brantl ey, Sorrano and Sant ana

were with himduring the several days before the murder, they
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had not seen him for several hours before the shooting,
consequently their testinony was at best only marginally
beneficial .

Second, since it was well documented that Pietri’s entire
life of crine, i.e., twenty-eight felony convictions were
noti vated by the need for drug noney and the fact that the state
never contested the existence of Pietri’s drug use/history,
there was never a concern that the jury would not believe that
Pietri suffered from cocai ne addiction. |In other words, there
was no need to offer corroboration since no one was questi oni ng
the existence of Pietri’s extensive drug abuse history. (PCR
6233, 6259). When shown the Departnment of Corrections records,
corroborating Pietri’s drug use in prison, Mirrell discounted
their inmportance since Pietri’s drug abuse history was never
contested. (PCR 6223). Third, the testimony of these
wi t nesses would have been marginally helpful at best. As
al ready stated, none of these people had been with Pietri sat
the time of the crime. Additionally, their testinmony would have
opened t he door to sone very negative information about Pietri’s

violent tendencies when he was high on cocaine.® These

¢ Birch had conducted over ninety depositions. (PCR 590-
1976, 2142-3217). Included in those depositions were interviews
with two of the people, Mckey Brantley and Yori Santana, who
were with Pietri during the cocaine binge days before the
mur der . (PCR 802-860, 2536-2620). Randy Roberts was not
avai l able at the time of trial, consequently his deposition was
never taken. (PCR 6081). The state would note that appell ant
was unsuccessful in his attenpts to secure the testinony of
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i ndi vi dual provided additional evidence of Pietri’s violent and
anti-social nature at the evidentiary hearing. For instance;
Pietri decided to get involved in violent gang activity in
California; people famliar with Pietri’s drug habits expressed
fear about being around Pietri when he is on drugs due to his
very short tenper; Pietri would do whatever was necessary to
obtain drugs; and he is responsible for introducing his own
twel ve year old brother to drugs. (PCR 6292-6294, 6317-6318,
6357- 6358, 6380, 6403-6404). Clearly evidence of Pietri’s
vi ol ent propensities when under the influence of drugs is not
the type of information you want a jury to hear when you are
trying to convince themthat the ultimte violent act of nurder

was an uni nt ended and unf oreseeabl e consequence. G ven the very

limted value of the testinmny weighed against the potenti al
negative inpact a decision was nmade not to present any |ay
Wi t nesses to corroborate Pietri’s drug history. (PCR 6228-6230).
That decision was reasonable and cannot form the basis of a

claimof ineffective assi stance of counsel. See Wiite v. State,

559 So. 2d 1097 (Fla. 19900(finding counsel’s performance not
deficient for failing to present voluntary intoxication defense

since no support existed for its presentation); Van Poyck v.

State, 696 So. 2d 686, 697 (Fla. 1997)(affirm ng counsel’s

strategi c decision not to pursue voluntary intoxication defense

Randy Roberts at the evidentiary hearing as well.
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since investigation of sane proved futile); Johnson v. State,
583 So. 2d 657, 661 (Fla. 1991)(affirm ng denial of claim of
i neffective assi stance of counsel since new defense presented in
coll ateral proceeding was contradicted by evidence as trial);

Rivera v. State, 717 So. 2d 477, 486 (Fla. 1998) (uphol di ng

counsel’s decision jot to pursue voluntary intoxication defense
when there existed no evidence to support the claim that
def endant was intoxicated at the time of th nurder); Breedlove
v.State, 595 So. 2d 8, 10 (Fla. 1992)(affirm ng summary deni al
of claim of ineffective assistance of counsel for failing to
pursue voluntary intoxication defense as record denonstrates a

total lack of available facts to establish defense); Arbel eaz v.

State, 775 So. 2d 909 (Fla. 2000) (uphol ding summary deni al of
al l egation that counsel was ineffective for failing to present
evi dence of epilepsy in order to negate specific intent where
record shows that appellant testified to same and additional
evi dence di d not denonstrate that he was having a seizure at the

time of the nurder); Cf. Haliburton v. Singletary, 691 So. 2d

466, 471 (Fla. 1997)(findi ng counsel’ s decision to forego nental
health testinony based on |imted val ue wei ghed agai nst ot her

damagi ng evidence likely to be revealed); Van Poyck v. State,

694 So. 2d 686 (Fla. 1997)(same).
The evi dence appel | ant now cl ai ms shoul d have been present ed

at trial is virtually a restatenment of the evidence that was

22



actually presented. As detailed above, the guilt phase defense
was that this shooting was not an intentional murder but at best
second degree nurder as Pietri never intended to kill the
officer. H's only focus was on his ability to escape the area
so he coul d obtain nmore drugs to satisfy his powerful addiction.
That was also the theme of the evidence presented below.  The
focus was not voluntary intoxication, but on Pietri’s w thdrawal
syndrom from cocai ne and his pathol ogical craving to continue
his drug use. His actions were the result of this addiction and
his need to preserve hinself through his drug use. In
concl usion, the evidence presented at the evidentiary hearing
was either cunmulative to the guilt phase presentation or/and it
woul d have been admi ssible at trial. Pietri’s claimthat trial

counsel was ineffective nust be rejected.
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| SSUE 11

THE TRI AL COURT PROPERLY FOUND THAT TRI AL

COUNSEL RENDERED ADEQUATE REPRESENTATI ON AT

THE PENALTY PHASE AND COVPETENTLY UTI LI ZED

THE SERVI CES OF MENTAL HEALTH EXPERTS

Pietri attacks counsel’s presentation and use of nenta

health wi tnesses at the penalty phase of his trial. He alleges
that (1) Dr. Caddy and social worker Jody |odice were not given
sufficient background material, and an adequate anount of tine
to evaluate Pietri and prepare a presentation for the penalty
phase, (2) the evaluations and assessnents actually provi ded by
both professionals were wholly inadequate, and (3) defense
counsel failed to obtain the services of neuropsychol ogi st.

The state asserts that Pietri has failed to establish his

burden under either Strickland v. Washi ngton, 466 U.S. 466, 687

(1984) or Ake v. Cklahomn, 470 U.S. 68 (1985). A review of the

efforts undertaken by counsel denonstrate that after a through
i nvestigati on was conpl et ed, defense counsel presented a penalty
phase defense that was consistent with the guilt phase defense.
Both | ay and prof essional witnesses recounted Pietri’s chil dhood
and drug addiction. The focus was centered around the
devastating effect that cocaine had on Pierti. Appel | ant’ s
claimthat newinformation not previously uncovered, should have
been available to the penalty phases witnesses. Failure to do
so was constitutionally deficient performance. However, the

“new’ i nformation uncovered by current counsel was either not in
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exi stence at the tine of trial, or was sinply non-conpelling
cunmul ati ve evidence of Pietri’s chronic drug history. The
di agnosis now offered by appellant’s new doctors is virtually
identical to what was presented at the penalty phase.
Additionally, some of the opinions now being offered regarding
statutory mtigation is less than credible. Sinply because
Pietri is able to present either nore detailed i nformati on about
Pietri’s chronic substance abuse or a different di agnosis twel ve
years | ater does not entitle himto relief. The focus is not on
what el se coul d have been done, but rather on the reasonabl eness

of what was actually done; Henry v. State, Case No. 02-804 (Fla.

Oct ober 9, 2003; Chandler v. United States, 218 F.3d 1305, 1313

n. 12 (11th Cir. 2000).
In order to beentitledtorelief onthis claim Pietri nust
denonstrate the foll ow ng:

First, the defendant nust show that
counsel's performance was deficient. Thi s
requi res showi ng that counsel made errors so
serious that counsel was not functioning as
the "counsel"™ guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient perfornmance
prejudi ced the defense.

Strickland, 466 U S. at 687 (1984). The Court expl ained further

what it nmeant by "deficient":

Judi ci al scrutiny of counsel 's
performance nmust highly deferential. It is
al | too tenpting for a defendant to

second-guess counsel's assistance after
conviction or adverse sentence, and it is

25



al | too easy for a court, exam ni ng
counsel's defense after it has proved
unsuccessful, to conclude that a particul ar
act or om ssion of counsel was unreasonabl e.
A fair assessnment of attorney perfornmance
requires that every effort be made to
elimnate t he di storting effects of
hi ndsi ght, to reconstruct the circunstances
of counsel's challenged conduct, and to
eval uat e t he conduct from counsel's
perspective at the tine. Because of the
difficulties I nher ent in maki ng t he
eval uation, a court nust indulge a strong
presunption that counsel's conduct falls
within the wde range of reasonabl e
pr of essi onal assi stance.

ld. at 689 (citation omtted). Moreover, the ability to create
a nore favorable or appealing strategy several years after the
fact, does not translate into deficient performance at trial.

Patton v. State, 25 Fla. L. Wekly S749, 752 (Septenber 28,

2000) (precluding appellate court from viewing issue of trial
counsel s performance with hei ght ened perspective of hindsight);

Rose v. State, 675 So. 2d 567, 571 (holding disagreement with

trial counsel’s choice of strategy does not establish

i neffective assistance of counsel); Cherry v. State, 659 So. 2d

1069, 1073 (Fla. 1995)(concluding standard is not how current

counsel woul d have proceeded in hindsight); Rivera v. State, 717

So. 2d 482, 486 (Fla. 1998); Occhicone v. State, 25 Fla. L.

Weekly S529 (June 29, 2000) (sane).
As will be detailed below, the evidence adduced at the
evidentiary hearing clearly denonstrates that Birch conducted a

very through investigation. Sinply because Pietri presents
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additional famly menbers or different nmental health experts to
further buttress his clai mof sever drug addiction, and physical
and sexual abuse does not entitle Pietri to relief. Pietri’s
good fortune in finding nmental health professionals who will now
of fer a nore favorabl e di agnosi s than counsel was able to obtain
at the tinme of trial does not prove that a conpetent
i nvestigation was not conducted at the tinme of trial. See Rose
v. State, 617 So. 2d 291, 295 (Fla. 1993)(rejecting claimthat
initial findings of nental health experts was deficient sinply
because defendant obtains new diagnosis of organic brain

damage); Provenzano v. Dugger, 561 So. 2d 546 (Fl a.1991) (fi ndi ng

no basis for relief by mere fact that defendant has found expert

who can offer nore favorable testinony); Jones v. State, 732

So. 2d 313, 319 (Fla. 1999)(finding counsel’s decision not to
pursue further nental health investigation after receiving

initial unfavorable report reasonable); Engle v. State, 576 So.

2d 696 (Fla. 1991)(sane).

Foll owi ng the guilt phase investigation, Birch decided to
present a penalty phase defense that was consistent with the
guilt phase evidence. Birch explained that in total he
contacted five different nmental health professionals to assist
in devel oping the penalty phase mtigation. It turned out to be
a very frustrating process. (PCR 6153-6154, 6156). One of

those doctors was Dr. Kropp, a forensic psychologist wth
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training in neurpsychol ogy. (PCR 5487, 5496). Kropp, who had
cone highly recommended, conducted a prelimnary investigation
into several areas including Pietri’s conpetency, his sanity and
any information related to penalty phase mtigation. (PCR 6071-
6074, 6153-6154). Birch comunicated very well with his client
and never thought that Pietri’s intelligence, conpetency or
sanity were at issue however he wanted the areas explored
nonet hel ess. (PCR 6071).

Kropp’s initial evaluation proved fruitless. He found that
Pietri was conpetent, there was no psychosis, no history of
psychiatric problems, and no signs of organic brain danmage
Kropp’ s assessnent confirnmed what Birch had al ready known, i.e.,
Pietri had a chronic drug abuse problem and potentially he
suffered from physical and sexual abuse as a child. (PCR 6078).
Al t hough Kropp had requested further information, Birch made a
consci ence decision that he was not going to utilize Kropp’s
services and therefore he did follow up on Kropp' s request.
That deci si on was nmade based on the fact that Krop was not goi ng
to be helpful. Birch explained:

Q Now did you ever consider providing Dr

Krop with any background materi al of
Norberto Pietri’s drug problemin prison?

A: No | can’t say that | considered any of
that, no. Again, after the initial neeting
with Dr. Krop and his evaluation of
Norberto, | was -l was of the thinking he
was not going to be able to help us and |

got the inpression, however wongfully it
may have been, | got the inpression that he
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did not feel that he would be able to help

us.
(PCR 6117). Birch consistently characterized his discussion
with Krop as “I can recall being extrenely disappointed in the
outconme of his evaluation;” “he [Krop] didn't speak highly of

Norberto and it just, we just didn't click.”(PCR 6079, 6156).
Birch continued to | ook for a nental health expert who coul d
provi de sone assistance. (PCR 6120, 6157). He next spoke to
Dr. Keith Haynes. The records indicate that Birch had two
consultations with Haynes, who again unfortunately told Birch
that this was a very tough case and that he could offer no
assi stance.’” Based on his unsuccessful attenpts to obtain the
services of a nmental health professional, Birch unsuccessfully
sought a conti nuance. (PCR 6133-6134). Eventual ly, severa
days before the penalty phase was to start, Birch was able to
secure the services of another highly recomended psychol ogi st ,
Dr. denn Caddy. Birch was told that Caddy presented well to a
jury and that you “could just let him go” (PCR 6160-6161).
Records indicate that Caddy spoke to Birch on at |east three
occasi ons, and he conducted an extensive psychol ogical
eval uation/interview with Pietri. (PCR 6122-6123).
Additionally, Birch had the assistance of an investigator from

the public defender’s office, Gail Martin, who was experienced

" The records indicate that Haynes was paid $675.00 for his
services in this case. (PCR 6119-6121).
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in capital litigation. Her responsibilities included doing the
background check on Pietri, including a review of school
records, and interviews with teachers and famly nenbers. (PCR
6157- 6160) .
Birch was asked to review five docunents, all of which were
generated fromthe Departnment of Corrections records from March
of 1985 until August of 1988. All the docunents related to
Pietri’s substance abuse problemin prison.® Wen asked if these
documents woul d have been hel pful to the guilt or penalty phase
def ense Birch responded as foll ows:
Yeah it’s hard to say. Everybody knew he
had a cocai ne problem If you are asking ne
is this kind of like the snoking gun | don’t
see it that was. | may be m ssing sonet hing
but I didn't see it that way.

(PCR 6128).

Murrell testified that part of the reasoning behind putting
Pietri on the stand at the guilt phase was to “set up” the
penalty phase defense since the penalty phase focus was centered
around Pietri’s drug use. (PCR 6202, 6253). Murrell explained
that he and Birch were desperate to find a doctor who could
offer helpful testinmony for the penalty phase. He expl ai ned
their retention of Caddy as an el eventh hour find since they had

been seeking the assistance of such an expert since before the

guilt phase. (PCR 6266, 6332-6333). Muirrell confirmed the fact

8 Also included in the docunents was a psychol ogical
screening which included an I Q test score of 82. (PCR 6127).
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that he and Birch attenpted to obtain additional time by filing

a notion for continuance which was unsuccessful. (PCR 6266).
I n additionto Dr. Caddy, counsel also utilized the services
of a social worker Joyce |Iodice. Ms. lodice came highly

recommended by the public defender’s office. Her testinmony was
very hel pful in terns of describing the “nodel of addiction” as
she validly described the inpact of cocaine addiction. (PCR
6250- 6251). The strategy behind her testinony was that it woul d
and did provide a conpelling history of cocai ne addiction which
tied into Pietri’s testinmony from the guilt phase. Birch
intentionally did not have lodice neet with the Pietri. The
strategy was that she would be able to objectively explain how

soneone coul d be under the influence of cocai ne and yet renmenber

the events in question with clarity. Her focus was on drug
addi ction in general and not on Pietri. (PCR 6124-6125, 6213,
6219, 6332).

Birch also presented the testinony of a mnister, Roger
Paul . (ROA 2913-2925). M. Paul had personal know edge of
Pietri’s sincere religious conversion. Utimtely the defense
relied upon eleven non-statutory mtigators which centered on
Pietri’s drug abuse history. (PCR 6339).

Areviewof the testinony actually presented at the penalty
phase mrrors both Birch and Murrell’s testinony. The penalty

phase commenced two weeks following the guilt phase. Piert
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presented the testinmony of six lay wtnesses and two
professionals. The lay wtnesses included four siblings,
WIlliam Marino, Ada, and Ranpna; Yori Santana, one of the
people who was with Pietri days |leading up to the nurder; and a
m ni ster, Roger Paul. The professional wtnesses were Dr. d en
Caddy, and Jody | odice.

The substance of the siblings’ testinony centered around
anecdot al accounts about Pietri’s violent and al coholic father.
The children would witness the beating of their nother by their
father on a daily basis. Eventually, the father abandoned the
famly. (ROA 2827-2834)). Pierti was a good brother when he
was not involved with drugs but that drugs destroyed his life.
Pietri had difficulty as a young child with his vision, and at
the age of six he had surgery which left himblind in his right
eye. (ROA 2849-71, 2888-2911).

Yoris Santana corroborated the famly’ s testinony regarding
Pietri’s chronic drug use. She was also able to provide the
jury detailed evidence of Pietri’s drug use for the four days
| eading up to the nurder. (ROA 2839-2846).

The substance of Paul’'s testinony was a description of
Pietri’s religious conversion which included his deep renorse
for Oficer Chappell’s death. Indeed it was that conversation

which precipitated Pietri’s adm ssion to his attorneys that he
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was responsi ble for the shooting. (ROA 2916, 2921, PCR 6338).
Al'l the options were discussed with Pietri.

Jody |l odice, a social worker who works with recovering drug
addicts and is one herself, testified about the general
characteristics of a person who nmay be predisposed to drug
abuse. She explained in layman’s ternms the powerful effect of
cocaine, and the details of a cocaine high. (ROA 2932-2937).
| odi ce al so explained that you nmay be under the influence of
cocaine and still be able to make cognitive decisions, and
remenber events. (ROA 2937, 2944-2945).

Dr. Caddy, who net with Pietri for a total of three and half
hours, discussed with him his childhood and fam |y background,
reaffirm ng what Pietri’s siblings had recounted. (ROA 2955-
2962, 2964-2967). Caddy was able to explain to the jury that
Pietri’s upbringing made hi mvul nerable to drug use, and in fact
it set the stage for Pietri’s drug abuse later on. (ROA 2967-
2968, 3011). Pietri was of average intelligence, he was not

psychotic, he knew the difference between right and wong, and

that it was wong to kill. Caddy opined that Pietri was perhaps
still under the effects of cocaine at the time of the nurder and

therefore his judgenent was inpaired. (ROA 2987-2995, 3010).
In addition to the presentati on of these witnesses, the jury
was told to consider eleven separate mtigators, including the

two statutory nmental health mtigators. (ROA 3081-3086). The

33



basis for both of those mtigators was Pietri’s extensive
cocai ne use. (ROA 3081-3082). The jury was told to consider
the fact that Pierti’s life of crine never involved violent
crimes, and he is not a cold blooded killer. (ROA 3082-3083).
Additionally Birch pointed out to the jury that Pietri was to
receive nore than life in prison with the possibility of parole
after twenty-five years. In other words there was no chance
that he would ever be I et out of prison for his crinmes based on
the nunmber of other convictions he was facing. This was a
person who was the product of an abusive honme, including
physi cal and sexual abuse and that beneath this problem he was
a good man and productive worker. Pietri is extrenely
renmorseful for his actions. (ROA 303083). Pietri’s life was
ruled by cocaine and it ultimately destroyed his life. (ROA
3064-3087) .

In rebuttal to the record on appeal and to Birch and
Murrell’ s’ explanation regarding their trial strategy, Pietri
called several friends famly nmenbers at the evidentiary
hearing. The testinony of the lay w tnesses contained nuch of
the identical anecdotal evidence that was presented at the
penalty phase regarding Pietri’s chronic and | ong standi ng drug
abuse history. (PCR 6334-6337, 6391-6398).

Additionally, Pietri also presented the testinmony of several

mental health experts. Dr. Harry Kropp, was the first to
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testify. Kropp evaluated Pietri for potential penalty phase
testinmony in Decenber of 1989. Kropp’'s conclusions from 1989
include a finding of substance abuse, no psychosis, no nental
illness, no neurol ogocal disorder, or thought disorders. (PCR
5493-5494). Based on the additional information reviewed in the
two set volune of materials, Kropp was able to explain in nore
detail Pietri’s substance abuse problens. U tinmately he stated
that the new information basically substantiates Pietri’s
problens with drugs. (PCR 5542). He would additionally opine
that Pierti has a |ow average 1Q he has a cognitive disorder
not otherw se specified; he is anti-social based on the nunber
of crimes he has commtted and that Pietri satisfies the
criteria for both statutory nental health mtigators based on
hi s substance abuse; cognitive di sorder and psychol ogi cal state.
At the time of the nurder Pietri was either actively intoxicated
or he was in the state of withdrawal. (PCR 5331).

Dr. Sultan® a clinical psychologist, who did no fornmal
testing of Pietri, was next to testify. (PCR 5786). She
i nterviewed hi mon four separate occasions for approxi mately ten
hour s. (PCR 5781). She also reviewed the two set volune of
materials as well as the conclusions of Drs. Goldberg and
Li ppman. (PCR 5786). Her conclusions were as follows: although

Pietri is of average intelligence he is unsuccessful in

Dr. Sultan’s disdain and strong personal views agai nst the
death penalty were well docunented. (PCR 5826-5828, 5861).
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processing i nformati on; he makes bad judgenent calls; is unable
to acquire newinformation and respond appropriately; and he has
poor impul se control. Basically Pietri is a very serious addict
who is driven by the need for drugs. (PCR 5795 5822). Pietr
cones from a violent famly life, poorly educated with no
supervision as a child grow ng up. (PCR 5822). Pietri has
characteristics of a borderline personality disorder; dependent
personality; and anti-social traits. He does not neet the
criteria for any single specific personality disorder, and he is
not nmentally retarded. (PCR 5822). He may suffer from organic
brain damage. (PCR 5878).

Dr. Goldberg, is a non board certified neuropsychol ogi st
who specializes in scezcophrenia. He reviewed the background
material, consulted with other mental health experts involved in
this case, conducted di agnhostic testing of Pierti and spent four
hours with him (PCR 6419). No malingering conmponent was
included in his testing. (PCR 6469-6474). Pietri did well on
sone tests and poorly on others. (PCR 6410-6411, 6432, 6446-
6448). ol dberg opines that sone of Pietri’s inpairnents have
i nproved over tinme because he has been away fromdrugs since his
incarceration. (PCR 6485). He opined that Pietri suffers from
cognitive inpairnments due to cerebral dysfunction in the brain,
however, it is not possible to locate in which region of the

brain the inpairnment exists. (PCR 6443). Dr. Gol dberg’s
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conclusion is that Pietri satisfies the “catch all” non-
statutory mtigator. (PCR 6444).

Dr. Li ppman, a neuroparmnmacol ogi st and psychopharmacol ogi t,
evaluated Pierti for the purpose of assessing the effects of
drugs on nmental disorders and on the brain in general. (PCR
5545-5546). Li pmann revi ewed the background nmaterial provided
to him by Pietri, he interviewed Pietri on two separate
occasions, he reviewed Pietri’s trial testinmony, and he
interviewed famly nenmbers. (PCR 5564-5573). Dr. Lipmman did
not do any objective testing of the brain which could have
conclusively confirmed or discounted brain danmage, although he
feels that is always the best course to take. He candidly
adm tted that such was not done in ths case since “CCR frowns on
such testing.” (PCR 5659). Li pmman t hen opined the obvi ous,
i.e., Pietri suffers from cocaine addiction. The cocaine
affects the frontal |obe, which causes people to be |Iless
i nhi bited, and nore persistent in their actions. Pietri was
under extrenme nental and enotional disturbance yet he could
understand the crimnality of his actions but he was unable to
conform his behavior to the requirements of the [|aw (PCR
5617). Although Pierti had very little cocaine in his system at
the time of crinme he had a pat hol ogical need for the drug. His
actions were inmpul sive and conpul sive rather than intentional.

Pietri suffers frominpulse control based on his chronic drug
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abuse. (PCR 5659-5690). Pietri did not want the police to
prevent him from getting his drugs. (PCR 5679). Pietri’s
i npul sive acts were done in a split second. (PCR 5682).

Pietri also presented the testinony of Dr. Caddy. Dr. Caddy
explained that his role in 1990 was to evaluate Pietri’s
background, devel opnental history, his nental state and the
exi stence of mtigating evidence. Caddy recalls , consistent
with his testinony at the penalty phase, that he spent three and
half hours with Pietri and spoke to his famly. (PCR 5699-
5703). Caddy reviewed the information contained in the two
vol ume set of materials that has been previously detailed and
provided to all of the nmental health experts. He stated that
the conclusions rendered in 1990 have not changed in any
fundament al way today after review ng the new information. The
new information is simply nore detailed than what he had
avai l abl e in 1990 but is does not change his conclusions at all,
it nmerely corroborates it. He still stands by his testinony
today. (PCR 5702-5703, 5732-5733, 5759). Dr. Caddy woul d not
opine that Pietri’s nental state during the murder of O ficer
Chappell woul d satisfy either nental health statutory mtigator
At nost Caddy woul d only say that the overall stress experienced
by Pietri at the tine of the crime my have been related to the
fact that he was caught or it may have been generated fromthe

personality issues. He would tend to | ean towards the fact that
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it was related to his nental state but he would not directly
make t hat assessnment. (PCR 5743).1° Caddy’s ultimte conclusion
is that the cocaine did not inpair Pietri’s perceptions but it
made him nore reactive to the situation at hand. (PCR 5765).
The state asserts that Pietri has failed to establish that
trial counsel were deficient in their investigation and ultimte
penalty phase presentation. Mich if not all of the information
presented today is virtually identical to what was presented
years ago.!* Indeed Caddy stated that his opinions remain the
sane. The central theme of the remmining doctors is that
Pietri’s chronic drug abuse has conpletely destroyed his life
because all of his decisions are based on his need for cocai ne.
The record on appeal unequivocally establishes that the thenme of
the gquilt and penalty phases at trial was exactly that.
Consequently, Pietri cannot establish that former counsel did

not provi de adequate assi stance.

10 The state would enphasize that two of Pietri’s nental
health experts, Caddy and Gol dberg, would not opine that he
neets the criteria for the statutory nental mtigators. Caddy
clearly stated that his opinions today are no different than
what he concluded in 1990. Therefore Caddy’s opinion that
Pietri does not neet the criteria for either statutory mtigator
di ssi pates the “mystery” about why he was not asked by Birch on
direct examnation in 1990 if Pietri satisfied the statutory
mtigators. CObviously Caddy would have said the he does not.

11 The state wold al so enphasi ze that the two vol une set of
mat eri als provided to the new nental health experts consists of
information that was either not in existence at the time of the
trial, or is evidence which only corroborates Pietri’s drug use
in prison. (PCR 5501-5502).
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Addi tionally, none of the new doctors offer any criticism
or disagreenent with Caddy’ s original assessnment. At best the
new doctors opine that Pietri nmay have organic brain damage; he
has cognitive dysfunction, and he has anti-social personality
traits. Sinply because Pietri is able to find new doctors who
may offer a nmore detailed account or provide a sonmewhat
“different clinical spin” on his nmental health status does not

entitle Pietri to relief. See Johnson v. State, 769 S. 2d 990

(Fla. 2000)(refusing to find counsel’s performance deficient
sinmply because new doctors would take issue with failure of
prior doctors to detect the existence of organic brain damge);

Rose v. State, 617 So. 2d 291, 295 (Fla. 1993)(rejecting claim

that initial findings of nmental health experts was deficient
sinmply because defendant obtains different diagnosis now);

Provenzano v. Dugger, 561 So. 2d 546 (Fl a.1991)(finding no basis

for relief by mere fact that defendant has found expert who can

offer nore favorable testinony); Engle v. State, 576 So. 2d 696

Fla. (1991); Asay v. State, 769 So. 2d 974 (Fla. 2000)(finding

that trial counsel’s investigation was not deficient given that
new opi ni ons of mental health professionals were very simlar to
findings of original doctor but for a disagreenent over the

exi stence of organic brain damage); Rutherford v. State, 727 So.

2d 216, 224 (Fla. 1999) (affirm ng sunmary denial of ineffective

assi stance of counsel where additional evidence of appellant’s
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harsh chil dhood and Vi et nam experi ence, although nore detail ed

was cunul ative); Provenzano, 561 So.2d at 546 (Fla. 1990) (" The
addi ti onal testinony which Provenzano now suggests shoul d have
been given would have been largely cumul ative.”); Kennedy, 547
So. 2d at 913 (Fla. 1989) (“It was the trial judge's concl usion,
and we agree, that Kennedy did not denonstrate how the failure
to introduce any further information regarding his background
ot her than that which was al ready before the jury prejudicially

af fected the outcone of his trial.”); LeCroy v. State, 727 So.

2d 236 (Fla. 1998) (affirm ng summary denial of ineffectiveness
claimthat trial counsel failed to introduce additional evidence
of defendant’s famly background where defendant failed to

establ i sh prejudice prong of Strickland); Roberts, 568 So. 2d at

1259(same) Janmes v. State, 489 So. 2d 737, 738 (Fla.
1986) (denyi ng cl ai mt hat def endant recei ved an i nadequat e nment al
health exam nation sinply because newly acquired psychol ogi st
criticizes fornmer nmental health professional’s failure to
uncover organic brain damge).

Additionally Pietri cannot establish prejudice in counsel’s
“failure” to present the testinony of the netal health experts
who testified during these proceedings. First of all any
evidence concerning Pietri’s substance abuse and violent

chi |l dhood was cunul ati ve at best. See Rutherford, 727 So. 2d

at, 224 (Fla. 1999)(affirm ng summary denial of ineffective
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assi stance of counsel where additional evidence of appellant’s
harsh chil dhood and Vi et nam experi ence, although nore detail ed

was cunul ative); Provenzano, 561 So.2d 541, 546 (Fla. 1990)

(“The additional testinony which Provenzano now suggests shoul d
have been given woul d have been largely cunul ative.”) LeCroy,
727 So. 2d at 237 (affirm ng summary denial of ineffectiveness
claimthat trial counsel failed to introduce additional evidence
of defendant’s famly background where defendant failed to

establ i sh prejudice prong of Strickland); Roberts, 568 So. 2d at

1259(sane); Reaves v. State, 27 Fla. L. Wekly S601, 603 (Fla.
June 29, 2002(sane).

Second, the evidence presented was sinply not conpelling as
it was never tied into Pietri’s actions during the nurder. See

Asay v. State, 769 So. 2d 974 (Fla. 2000) (upholding trial

court’s rejection of expert opinion as specul ative given that
experts were unfamliar with significant facts of the crine);

Bryant v. State, 785 So. 2d 422 (Fla. 2001)(upholding tria

court’s rejection of nmental health expert’s opinion as
defendant’s own actions during the robbery/nurder belie

testimony of expert); Walls v. State, 641 So. 2d 381, 390-391

(Fla. 1994)(recognizing that credibility of expert testinony
i ncreases when supported by facts of case and di m ni shes when

facts contradict sane); Foster v. State, 679 So. 2d 747, 755

(Fla. 1996) (sane); Wurnous v. State, 644 So. 2d 1000, 1010
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(FI a. 1994) (upholding rejection of uncontroverted expert
testi nony when it cannot be reconciled with facts of crine).
Pierti has consistently maintained at trial and during these
proceedi ngs that this was a case of second degree nmurder. The
addi ti onal opinions of the newdoctors is no different than what
was offered at trial. I ndeed their findings were severely
rebutted at the hearing. For instance, although all the experts
say Pietri is “cognitively inpaired” he scored well on those
portions of the tests which are sensitive to such cognitive
deficiencies, including organic brain damge. (PCR 5554-5556,
5591-5593). Furthernore, no testing was conducted by any of the
doctors except for that done by Dr. Gol dberg. Al'l of the
remai ning doctors relied on the tests results obtained by
ol dber g. Yet Goldberg’s testing was very suspect. It was
l[imted, incorrectly scored and did not include any malingering
conponent. (PCR 6616-6617). Moreover, Pietri’s own w tness Dr.
Li ppman conceded that a nmalingering conponent in such testingis
worthwhile yet Pietri’s own counsel forbid its wuse. That
restraint on Lipmann’s evaluations speaks volunes about the
accuracy of the results. Consequently, Birch's failure in
presenti ng such questionable evidence does not establish the

prejudice prong of Strickland. See Cherry v. State, 781 So. 2d

1040 (Fl a. 2000) (upholding a finding that counsel ' s

investigation was not deficient given that new findings of
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organic brain damage were not based on physical testing and
proposed mtigating evidence was controverted by evidence at

trial); MIller v. State, 770 So.2d 1144 (Fla. 2000) (uphol di ng

trial court’s rejection of proposed mtigator of abusive
chi |l dhood since there was no corroborative evidence for the

all egation); See also Asay, 769 So. 2d at 771 (finding counsel’s

performance not deficient where new evidence of organic brain
damage was sinply not conpelling).

Pietri failed to present any explanation or attenmpt to
counter his own statenments at trial or Dr. Kropp’'s adm ssion
that Pietri’s his notivation for the shooting was not get caught
with all that stolen nmerchandise with him The objective facts
denonstrate that Pietri waited until the unsuspecting officer
was within two feet of him he pulled pout his gun and fil ed one
shot into his heart. If Pietri did not nothing to escape he
woul d have been <caught in a stolen truck, wth stolen
nmer chandi se, after escaping fromjail. The notivation to get
away from the unsuspecting officer was overwhel m ng. The jury
was well within their authority to reject Pietri’s claimthat
this was inpul sive and unintentional and therefore at best only
second degree nurder. Not hing presented at the evidentiary
hearing could call those findings into question. The trial
court correctly denied relief as Pietri has not established

ei ther deficient performance of prejudice under Strickl and.
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| SSUE |11

THE TRI AL COURT PROPERLY DENI ED APPELLANT’ S
MOTI ON TO COWPEL PUBLI C RECORDS

Appellant claim that he properly filed a request for
addi ti onal public records following the ~conclusion the
evidentiary hearing in this case. Following a notion to conpel
producti on of additional records, and the state’s response, the
trial court denied the request. (PCR 6906). On appeal,
appellant clainms that was error, and requests that this Court
order production of the requested material. Appel I ant’ s
argument is without nerit.

As accurately portrayed by appellant, the victims father
received a letter from a |ocal attorney suggesting that M.
Chappel resolve this case and agree to a sentence of life
wi t hout the possibility of parole. However, counsel failed to
al so point out the follow ng relevant informtion.

The letter was sent to M. Chappell, a private citizen by
a private attorney who has absolutely no connection to this
case.

Once the state became aware of the letter’s existence, the
matter was brought to the attention of the court. At that tine,
t here was absol utely no suggestion by the state that counsel for
appel l ant had anything to do with sending the letter or that
counsel should in any way be adnoni shed or held accountabl e for

sending this letter. (PCR 6770). The state was nerely pointing
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out its concern regardi ng the possi bl e i nappropri ate behavi or of

a private attorney. The state expressed concern to the court

that a nmenber of the Florida bar, took it upon herself to wite
an unsolicited letter to the victims famly, expressing her
opposition to the death penalty, and trying to persuade them
into a certain course of action. (PCR 6768-6770).

Appellant’s cites to no authority for the proposition that
this letter somehow falls under the dictates of Florida' s public
record laws. The state asserts that it clearly does not. M.
Chappel |l s personal property/mil sinmply does not fall wunder

Fl orida Statutes, Chapter 119. State v. Kokal, 562 So. 2d 324,

326-327 (Fla. 1990)(defining public records as docunents
prepared by or at the direction of a public agency with the
intent to perpetuate, formalize, or communicate know edge).
Appel lant’s argunment is frivol ous. The trial court did not
abuse its discretion in denying appellant’s notion to conpel

public records See generally G ock v. More, 776 So. 2d 243, 254

(Fla. 2001) (appl yi ng abuse of discretion standard i n determ ni ng

appropriateness of trial court’s ruling).
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| SSUE |V

THE TRI AL COURT’ S DECI SI ON TO | NCORPORATE BY

REFERENCE THE STATE' S RESPONSE | N | TS ORDER

WAS NOT | MPROPER

Appel l ant alleges that the trial court inproperly abdicated

to the state its responsibility for independently naking
findings of fact or conclusions of lawand it failed to indicate
what weight it was giving to conflicting testinmony. This breach
was committed when the court incorporated by reference the
state’ s post hearing menorandumwhen it denied all relief. (PCR
6902) . Al l egedly appellate was prejudiced by the court’s
actions because the state’s meno was facially deficient and
erroneous in numer ous areas. Appel lant’s argunment is
di si ngenuous and legally incorrect.

In support of his argunment, counsel relies primarily on

Mason v. State, 597 So. 2d 776 (Fla. 1990) and Patterson v.

State, 513 So. 2d 1257 (Fla. 1987), however neither case
supports appellant’s proposition. First, these proceedi ngs do
not involve a penalty phase, and therefore the requirenment of
factual findings by the judge regarding the existence of
aggravating and mtigating circunstances pursuant to Patterson
i's inapplicable.

Second, Mason sinply stands for the proposition that trial
courts, as fact finders, should determ ne the weight to be given

conflicting evidence. The state does not disagree with that
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proposition. However, there is no indication in this record
that the trial judge did not make its own independent findings
of fact. Sinply because the court decided to incorporate the
findings by one party does not nmean that the court did not make
its ow inplicit findings.

Following the conpletion of the evidentiary hearing,
appel I ant advi sed the judge that both parties agreed to provide
written closing argunents. (PCR 6761). At that point, the
trial court then requested that both sides submt proposed
orders. Not only did appellate counsel not object, appellate
counsel stated, “we’ll be happy to oblige.” (PCR 6762). The

court then explained its reasoning for the request:

Let ne just tell you, | think it hel ps ne.
It does. And | read the neno. | read ‘em
like I read every letter | get from every
inmate, | nmean | just—+ do. And then | try

to digest what | think is contained therein.
And then the order tells nme how the memos
ties into that, it ties into the record. |
mean, because that’'s what the order shoul d
do. And so if you don’t m nd doing that.

Also | think, you know, wthout being so
presunptuous as to tell the appellate
courts, that it is probably hel pful to them
too. So if you'll do that, I'll thank you.”

And | think that it should definitely be a
part of the record. And I'd just |ike the
meno in there when it goes up, for whatever
reason, Okay?

APPELLANT'S COUNSEL: 1’11 certainly oblige
you. (PCR 6762-6763).

The record clearly establishes that the trial court, acted

with the consent of both parties, and did nothing inproper. Any
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substantive argunent appellate wished to nake regarding the
content of the state's pleadings could have been made on
rehearing. (PCR 6910-6916). Addi tionally appellant currently
has the opportunity to make any argunment deemed necessary on
appeal .

I n summation, there is nothing in the case | aw or pursuant
to statute which precludes a trial court order from
incorporating by reference those pleadings. Furt her nor e,
appel l ate counsel requested the opportunity to provide witten
argunment, and appellate counsel willingly provided a proposed
order for the court’s consideration. To then suggest that the
court’s actions in accepting those docunents was inproper is
di si ngenuous.

And finally, onthis recordit is clear that the trial court
made its own determ nation regarding the merits of this case as
the court explained how it viewed the relevance of the witten
menos and propose orders.!? Appellant’s request to vacate the

| ower court’'s determ nati ons nust be deni ed.

2 The trial court’s order incorporated by reference the
state’s menorandum and not any proposed order.
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| SSUE V

PIETRI’S CLAIM THAT HE |S INSANE TO BE
EXECUTED |'S LEGALLY | NSUFFI CI ENT

Pietri claims that he, “is insane to be executed.” See
initial brief at 99. | medi ately thereafter, Pietri concedes
that the claimis “not ripe for consideration”. Initial brief

at 100, Pietri raises this inadequate claim in an effort to

“preserve” the claimfor later review. The state asserts that

summary denial was warranted. See LeCroy v. State, 727 So. 2d

236,239 (Fla. 1998)(upholding sunmmary denial of nmotion were
there is no factual support for conclusory claim ; Engle v.
State, 576 So. 2d 698, 700 (Fla. 1992) (ruling that notion is
legally insufficient absent factual support for allegations).

See also Kennedy v. State, 547 So. 2d 912, 913 (Fla. 1989) ("A

def endant may not sinply file a motion for post-conviction
relief containing conclusory allegations that his or her trial
counsel was ineffective and then expect to receive an

evidentiary hearing."); Roberts v. State, 568 So. 2d 1255, 1258

(Fla. 1990) ("The second and third clainms are devoi d of adequate
factual allegations and therefore are insufficient on their

face.”); Cf. Whods v. State, 531 So. 2d 79, 80 (Fla.

1988) (findi ng procedural |y barred clai mthat executi ng def endant
with dimnished capacity is cruel and unusual punishnment).
Finally inthe future, if Pietri is able to denonstrate good

cause as to why he should be entitled to file an amendnent or
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successive notion, that issue would be addressed at the

appropriate tine. See generally Florida R. Crim Pro. 3.850 (f);

See McConn v. State, 708 So. 2d 308 (2nd DCA 1998) (fi ndi ng

insufficient, defendant’ s request to anmend postconviction notion
based on allegation that it was “in the best interest of

justice”). Summary denial is warranted.®

¥ Nor does filing an insufficient pleading preserve the
claimfor future consideration in federal court. Cf. Webster v.
Moore, 199 F.3d 1256 (11th Cir. 2000)(ruling that tolling
mechani sm of federal habeas provision is not applicable unless
state pleadings conply with state court I|imtations and
requi rements).
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| SSUE VI

PIETRI CLAIMS THAT HIS TRIAL WAS FRAUGHT

WTH HARMFUL CUMJLATIVE ERROR |S LEGALLY

| NSUFFI CIl ENT  AND  PROCEDURALLY BARRED

CONSEQUENTLY SUMMARY DENI AL | S WARRANTED

Pietri clainms that due to the, “sheer nunmber and types
of errors involved in his trial,” heis entitledto anewtrial.
Initial brief at 100. The state asserts that sumary denial is

warranted as this claimis procedurally barred as it was or

coul d have been raised on direct appeal. See Zeigler v. State,

452 So.2d 537, 539 (Fla. 1984) (“In spite of Zeigler’s novel,
t hough not convinci ng, argunment that all nineteen points should
be viewed as a pattern which could not have been seen until
after the trial, we hold that all but two of the points raised
ei ther were, or could have been, presented at trial or on direct
appeal. Therefore, they are not cogni zabl e under rule 3.850."),

sentence vacated on other grounds, 524 So.2d 419 (Fla. 1988);

Chandl er v. Dugger, 634 So. 2d 1066, 1068 (Fla. 1994)(sane);

Rivera v. State, 717 So. 2d 477, 480 n.1 (Fla. 1998)(affirm ng

sunmary denial of claim that cunulative error resulted in

unreliable trial); Melendez v. State, 718 So. 2d 746, 749 (Fl a.

1998) (finding all claime to be either wthout merit or
procedurally barred and therefore there is no cunmul ative error

effect to consider); Sireci v. State, 27 Fla. L. Wekly S183,

S185 (Fla. February 28, 2002).
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CONCLUSI ON

Wher ef ore, based on t he foregoi ng argunents and aut horities,
the State requests that this Honorable Court affirmthe tria

court’s denial of appellant’s notion for postconviction relief.
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CHARLES J. CRI ST JR
Attorney Genera

CELI A A. TERENZI O

Assi stant Attorney Ceneral
Fl a. Bar No. 0656879

1515 N. Fl agl er Dr.

Suite 900

West Pal m Beach, FL 33401
(561) 837-5000

CERTI FI CATE OF SERVI CE

| hereby certify that the foregoing document was sent by
United States mail, postage prepaid, to WIlliam Hennis 111,
Assi stant CCR-South, Ofice of the Capital Collateral Regional
Counsel, 101 N. E. 3" Ave. Suite 400, Fort Lauderdale, FlI. 33301,

this 15th day of October, 2003.

54



CERTI FI CATE OF FONT

| HEREBY CERTIFY that the size and style of the type used
in this brief is Courier New, 12 point, a font that is not

proportionately spaced.

CELI A A. TERENZI O
Assi stant Attorney Ceneral

55



