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PRELI M NARY STATEMENT

Thi s appeal involves the denial of M. Pietri's Rule
3.850 motion followng a limted evidentiary hearing.
Ref erences in the Brief shall be as foll ows:
(R _ ). -- Record on direct appeal;
(PCR. ). ~-- Record on postconviction appeal.
Ot her citations shall be self-explanatory.

REQUEST FOR ORAL ARGUMENT

M. Pietri has been sentenced to death. The
resolution of the issues in this action will therefore
determ ne whether he lives or dies. This Court has not
hesitated to allow oral argunment in other capital cases
In a simlar posture. A full opportunity to air the
| ssues through oral argunent would be nore than
appropriate in this case, given the seriousness of the
clainms involved and the stakes at issue. M. Pietri,

t hrough counsel, accordingly urges that the Court permt

oral argunent.
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STATEMENT OF THE CASE AND OF THE FACTS

The Circuit Court for the Fifteenth Judici al
Circuit, in and for Pal m Beach County, Florida, entered
t he judgenent of conviction and sentence of death at
I ssue in this case. The Pal m Beach County, Florida
grand jury indicted M. Pietri for one count of first
degree preneditated nmurder in addition to fifteen other
counts on Septenber 13, 1988 (R 3177). M. Pietri's
jury trial took place before Judge Marvin U Munts. An
initial attenpt ended in a mstrial on January 23, 1990.
The actual trial began on February 1, 1990 and | asted
until February 7, 1990. The jury found M. Pietri
guilty of one count of preneditated nurder and all other
counts as charged, except that he was acquitted of false
i mprisonnent (R 2673, 3603). The penalty phase began
on February 22, 1990. After a one and a half day
hearing, the jury voted in favor of death by a margin of
eight (8) to four (4) (R 3099-3102). On March 15,
1990, the court sentenced M. Pietri to die in the
electric chair. (R 3133). On direct appeal, the
Fl ori da Suprenme Court affirmed the conviction and

sentence but struck the aggravating circunstance of
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cold, calculated and preneditated, holding the error to

be harmess. Pietri v. State, 644 So.2d 1347 (Fla.

1994) reh'g denied, August 22, 1994. M. Pietri tinely
petitioned to the United States Supreme Court for

certiorari was denied on June 19, 1995. Pietri v.

Florida, 115 S. C. 2588 (1995). On March 14, 1997, M.
Pietri, filed an inconplete Mdtion to Vacate in order to
toll the tinme in which he is entitled to file a Petition
for Wit of Habeas Corpus in federal court. See 28

U S.C. 82244(d)(2) (1996). On January 27, 1999, M.
Pietri filed a second inconplete Mdtion to Vacate at the
direction of the trial court, prior to the trial court's
subsequent determ nation that the public records process
had been conpleted. A final consolidated Mdtion to
Vacate was filed on March 3, 2000 at the direction of
the trial court (PCR 4547-4673). Followng a Huff'?
hearing, the |lower court entered an order granting a
limted evidentiary hearing as to Clainms VII, VIII
(paragraphs 1-17 only), X and XI in M. Pietri's Rule
3.850 nmotion, and summarily denying the other clains

(PCR 4863). The evidentiary hearing was conducted over

'Huff v. State, 622 So. 2d 982 (Fla. 1993).
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three sessions: COctober 23-24, 2001, February 5-7, 2002
and March 19-20, 2002. Post-hearing nmenoranda were
filed simultaneously on July 5, 2002 (PCR 6827-6882,
6786-6826). In a one-page order, the court denied al
relief on August 27, 2002 (PCR 6902). A notion for
rehearing was filed on Septenber 10, 2002, which was
deni ed on Septenber 13, 2002 (PCR 6910-6916, 6917-
6923). This appeal follows.

At the evidentiary hearing, the follow ng evidence
was adduced fromthe w tnesses:

Donnie Murrell, one of the two | awers who appeared

for the defense at M. Pietri's trial, was the first

W tness at the COctober 23, 2001 session of the
evidentiary hearing. He testified concerning an
Interview that the State had conducted with himthe day
before his testinmony (PCR 6007-6032). Murrell stated
t hat Paul Zacks, the assistant state attorney, had
spoken with himinformally two or three tinmes since the
filing of M. Pietri's notion for post conviction
relief. He also said that a formal neeting with the
State had been arranged a week before the evidentiary

heari ng date and had taken place over a hour begi nning
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at 10:30 a.m the preceding day (PCR 6008). He said
that he had called M. Pietri's postconviction counsel a
few hours after his neeting with the State (PCR 6008).
The witness then reviewed a copy of Defendant's Motion
to Disqualify the Ofice of the State Attorney,

Def endant's Exhibit #1, which had been filed earlier in
open court, and he confirmed that the account of his
conversation with the state attorney the day before

I ncluded in the notion was accurate (PCR 6009). M.
Murrell stated that his conversation with the state
attorney had made him"extrenely angry" and that in
addition to calling post conviction counsel, he had
called the Ofice of the Statewi de Prosecutor to see if
he could report a crine (PCR 6010). He also testified
t hat he had counseled with a | awer although he was not
represented in court by counsel. He stated that he had
not decided how to proceed in the matter (PCR 6010).
He said that he had not advi sed postconviction about any
actions that he should take, but agreed that M.
Pietri's counsel had told himthat he woul d probably
file a notion to disqualify the Ofice of the State

Attorney (PCR 6011). Murrell offered his opinion that
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the actions of the state attorney were in violation of
the tanpering with witnesses statute in Chapter 914 of
the Florida Statutes (PCR 6011).

Murrell then described the events in his one hour
neeting with the state the day before which lead to his
concerns. He stated that about hal fway through the
neeting, the state attorney began to ask hi m questions
regarding trial counsel's performance at trial (PCR
6012). Murrell said that he had "offered hi mnmy opinion
that | thought in certain aspects, the penalty phase in
particular, we had probably failed our client" (1d.).

He said that the response of the state attorney was to
tell himthat his office "has a policy of reporting

| awyers who admt ineffectiveness to the Florida Bar"
(Ld.). Miurrell said that he then "questioned [the state
attorney] as to why he needed to tell nme that" (PCR
6013). He said that the response he got was that "this
Is a no wn situation here" and that if he had not been
told "you will be angry at ne later” (l1d.). Murrell
testified that he replied to the state attorney by
saying "do what you got to do" (ld.). He said that the

state attorney responded by telling himnot to get
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angry, and advising himthat "you need to think about it
before you throw yourself on the sword, we are just, we
are just chatting" (ld.). He replied, saying, "if we
are chatting then this chat is over," but that the
state attorney continued with another 25 m nutes of
specific questions (ld.). M. Mirrell detailed several
areas where he told the state attorney he believed he
had perfornmed i nadequately, which he said elicited
anot her warni ng about Bar referral (PCR 6014).
Murrell said that before the neeting he had heard that
M. Zacks had a policy of reporting attorneys to the
Bar, but that he was not sure it was actually the policy
of the Pal m Beach County State Attorney's Ofice (PCR
6016). Murrell said that he thought the state attorney
was trying to intimdate himinto not testifying as to
hi s opinion of his own performance that he shared in the
interview (PCR 6017-6018). He testified that he was
now consi dering reporting M. Zacks to the State Bar
(Ld.).

On cross-exam nation, M. Mirrell stated that he was
not aware of any ill-will on the part of M. Zacks in

their prior relationship (PCR 6021). He stated he was
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aware that the Bar has a mandatory reporting obligation
for lawers who becone aware of possible ethical
violations (PCR 6024). He also stated that he did not
interpret the "Rat Rule" as "a threatening requirenent”
(1d.). He confirmed that he had his |lawer call M.
Krischer, the Pal m Beach State Attorney concerning this
matter (PCR 6025). He testified that M. Zacks'
"warning" to himcane about thirty mnutes into their
interview, only after "I tal ked about what | thought was
I neffective | told you about those exanples, that's when
the warning cane. | assune that warning was directed to
the opinions" (PCR 6029). Mirrell also testified that
M. Zacks had a reputation for reporting |lawers to the
Bar (PCR 6029-6030).

Peter Birch, who was |ead counsel for M. Pietri at
trial and al so appellate counsel, first testified at the
evidentiary hearing on Cctober 23, 2001 (PCR 6052-
6174). He stated that he was appointed to represent M.
Pietri on January 17, 1989 (PCR 6054). Birch
testified that co-counsel, his | aw partner Donnie
Murrell, was appointed to M. Pietri's case in Cctober

1989 after Birch filed a notion asking for co-counsel
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"generally to help" (PCR 6059). Later testinony
established that M. Birch was in a position to get co-
counsel as early as February 1989, but failed to do so
(PCR. 6090-6092). He testified that it was his "guess"”
that Virginia Snyder, the only paid investigator who

wor ked on the case, probably did no work on the penalty
phase of the case (PCR 6066). As of October 1989, M.
Birch testified that he and M. Miurrell had no specific
plan for howto try the case or to divide up
responsibilities (PCR 6067-6068). M. Birch testified
that he believed that M. Pietri was of normal
intelligence (PCR 6071). M. Birch reviewed docunents
fromthe court file and confirmed that a defense

psychol ogist, Dr. Harry Krop, had been appointed on
Decenber 22, 1989, about a nonth before the case
initially went to trial (PCR 6074). He stated that he
hired Dr. Krop primarily but not exclusively to assi st
counsel in the preparation of phase Il (PCR 6074-
6075). He further testified that he recalled receiving
a letter fromDr. Krop after Dr. Krop met with M.
Pietri and that he was "extrenely di sappointed in the

outcone of his evaluation” (PCR 6077-6079). He
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acknow edged that Dr. Krop had asked in his letter for
addi ti onal background materials that he never provided
to Dr. Krop. He testified that his recollection was
that he believed at the tinme that "[Dr. Krop] woul d not
be ideal for Phase II" (PCR 6079).

Birch testified that he recalled that prior to the
of fense, M. Pietri was staying in a notel with a nunber
of other people, including Yoris Santana who was call ed
as a witness at the penalty phase, and M ckey Brantl ey
Serrano, Luis Serrano, and Randy Roberts who were not
called at trial (PCR 6079-6081). He identified
docunents fromthe court file that indicated that the
public defender noved to withdraw from M. Pietri's case
because of a conflict concerning his representati on of
W t nesses Randy Roberts and Luis Serrano (PCR 6087-
6089). Birch testified that he believed the only
wtness called at the guilt phase was the defendant
hinself (PCR 6092). He stated that he "would hate to
t hi nk" that preserving the sandwi ch was the sole factor
for limting the guilt phase witnesses to M. Pietri,
"unl ess those [other potential] witnesses | think were

borderline" (PCR 6093). M. Birch testified that
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al t hough he was aware that intoxication was a potenti al
defense for M. Pietri, he did not think a jury would
accept intoxication as a reason for killing a police
officer and he did not think it was a very strong
defense (PCR 6095). Therefore, he testified, "I never
gave it serious consideration as presenting it that way
to the jury" (ld.). He further testified that "[b] ased
on ny know edge of cocaine, which | admt was not
ext ensi ve and based on ny understandi ng of cocaine
I ntoxi cation as a defense, | would have felt that he
needed to be under the influence of cocaine, having
i ngested it earlier in the day for that to have any
vi abl e chance" (PCR 6096). He then testified that he
had never used the intoxication defense during his |egal
career (PCR 6097). He then stated that at the tine of
the trial he had a general understanding of the cocaine
addi ction wthdrawal process as it related to
I ntoxication and stated that his investigation had been
deficient:

My thinking back then, as best as

could recall, would be that the

I nfl uence of drugs would had to have

been directed at that time by direct --
| mean, he is suffering fromthe
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I nfl uence of cocai ne that he ingested

earlier that day or the night before.

So it wasn't |like he had to have had

much cocaine in his body. To be

honest, | don't think | ever knew how

much cocai ne he had in his body on

August 22, 1988.
(Id.). M. Birch testified that he could not recall why
he failed to call other wtnesses at the guilt phase to
support or bolster the testinmony of M. Pietri (PCR
6098) . He testified that the depositions he took of
Yoris Santana and M ckie Brantley [Serrano], two friends
of M. Pietri who were staying with himin a hotel
before the August 22, 1988 shooting of Oficer Chappell,
contai ned i nformati on about M. Pietri's substance abuse
t hat woul d have been useful in supporting both a guilt
phase i ntoxication defense and statutory and non-
statutory mtigation (PCR 6099-6107). M. Birch
testified he was aware that Randy Roberts was anot her of
the "circle of friends" who was with Norberto before the
shooting (PCR 6107). After he reviewed the police
statenents of Randy Roberts, he testified that the
i nformati on contained in M. Roberts' statenents about

M. Pietri and his addiction to rock cocai ne and

constant use of cocaine in the days before the nurder
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woul d have been useful evidence to have presented before
a jury in support of an intoxication defense and penalty
phase mtigation. He testified that he had failed to
depose or interview M. Roberts (PCR 6107-6113).

He stated that he also had failed to depose or
Interview M. Pietri's brother, Luis Serrano, the fourth
person present at the Airport Hotel and the Aqua Hot el
with M. Pietri throughout the seven days after M.
Pietri wal ked away from Lantana Correctional (PCR
6110-6111). M. Birch testified that he could recall no
reason for his failure to investigate these witnesses to
M. Pietri's drug use around the tinme of the offense,
stating that "[w] e, obviously, thought calling
No[r] berto hinself was the way to go" (PCR 6112).

Birch testified that he did not recall if he had
guestioned potential jurors about their feelings about
the intoxication defense (PCR 6113). He stated that
if the record reflected that an intoxication instruction
was given and that he had acquiesced in it, he had no
menmory to the contrary (PCR 6114). M. Birch
testified that he did not recall intoxication "being a

big focus in ny closing argunent” (ld.). He said that
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he believed there was no preneditation and that the
facts supported his position, therefore he did not view
the case as one where his goal was to negate
prenmeditation (PCR 6115).

Birch testified that the experts that he eventually
presented at the penalty phase, social worker Jody
| odi ce and psychol ogi st Dr. Caddy, were unknown to him
at the time he was preparing the guilt phase case (PCR
6116). He also stated that he did not provide Dr. Krop
wth the either the depositions and police statenents of
M ckie Brantl ey, Randy Roberts or Yoris Santana or with
any background materials about M. Pietri's drug
problenms in prison (PCR 6116).

M. Birch reviewed his notion for paynent of expert
fees (PCR 6121). He testified that it docunented that
the initial telephone consultation with Dr. Caddy was
five days prior to the penalty phase, and that Dr.
Caddy' s evaluation of M. Pietri took place on the day
before the two day Phase Il hearing began (PCR 6122).
M. Birch testified that he was unable to say what if
any psychol ogical testing was perforned by Dr. Caddy

(R 6124). He testified that he did not personally prep
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either Dr. Caddy or Jody lodice for their testinony
(Ld.). He stated that he did not have a paid

Il nvestigator working on the penalty phase (PCR 6125).
He said that he was "pretty sure" that expert Jody

| odice never met with M. Pietri because "the focus of
her testinony had to do with addiction in general and
not specifically Norberto" (PCR 6125). He testified
that if he had exam ned the defense experts at the
penalty phase, he would have attenpted to elicit
statutory mtigation fromthem (PCR 6126).

He then testified that he did not believe that at
the trial he had obtained four different Departnent of
Corrections records that he agreed were evi dence that
M. Pietri had substance abuse problens while he was
I ncarcerated, including the reported use of cocaine "a
coupl e of days" before his final wal kaway from Lant ana
Correctional (PCR 6127-6132).°% He testified that if
he had had these DOC reports of drug use by M. Pietri,
he woul d have provided themto Dr. Caddy (PCR 6133).

2One of the records, a psychol ogi cal screening report from
Lant ana Correctional dated March 14, 1985, indicated that M.
Pietri's 1Q score was 82. M. Birch testified he could not say
whet her this I Q score would be considered normal or not (PCR 6127).
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M. Birch testified that he recalled filing a pre-tri al
notion in Decenber requesting a thirty day conti nuance
bet ween Phase | and Phase Il, and renew ng that request
after the guilty verdict was returned (PCR 6133). He
stated that "we needed to find people to help us, we
needed nore tine to find people to help us" (PCR 6133-
6134). M. Birch testified that after the proceedi ngs,
he received a letter fromthe County Attorney concerning
Dr. Caddy's bill in excess of the authorized anpunt
(PCR 6138).

On cross-exam nation, M. Birch testified that M.
Pietri's case was the first he had ever handl ed which
i nvolved the killing of a police officer (PCR 6141).
He stated that until the day before the trial commenced
he had attenpted to plead out M. Pietri's case, and
that in fact a plea agreenent had been reached wth the
State for a life sentence plus 130 years for the
additional felonies for which M. Pietri was charged
(PCR. 6142-6143). He further testified that M. Pietri
had signed the plea agreenent and was in full agreenent
to pleading guilty (PCR 6144). According to M.

Birch's testinony, the father of the victimscuttled the
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plea to a |life sentence:
And the condition was that Tom

Chappel | approve the plea agreenent

along with the West Pal m Beach Police

Departnent. But M. Burton infornmed ne

that the West Pal m Beach Police

Depart ment approved it provided M.

Chappell and the rest of the famly

did. But it all boiled down as

represented to ne that one person Tom

Chappell was the only one that did not

approve the plea agreenent, because of

that they would not offer the plea

agreenent .
(PCR 6143). Birch testified that by January 1990 he
had a good relationship wwth M. Pietri (PCR 6144).
He stated that the defense of "sone other guy did it"
was cast aside relatively early in trial preparation
(PCR 6148). He testified that the preparation for M
Pietri's testinony about his drug use at the guilt phase
was Donnie Murrell's responsibility (PCR 6150). He
stated that his thinking regarding what w tnesses to
call involved both what a given witness had to offer
along with "what is going to be disclosed that could
hurt the case" (PCR 6151). Trial counsel described
t he probl ens he had finding experts, stating: "I
remenber being frustrated because it did seem as though

| wasn't having a whole lot of luck in finding sonmeone
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that could help us" (PCR 6154). He testified that he
believed that Dr. Krop was "l ess than enthusiastic about
the case" and that he and Dr. Krop "just didn't click"
(PCR. 6155). He stated that the five experts that he
and Donnie Murrell considered all were to be directed at
the penalty phase (PCR 6156). M. Birch testified
that Gail Martin, an investigator at the public
defender's office, in the capital division, did sone
unpai d vol unteer work hel ping himin the preparati on of
phase Il (R 6158). He explained that "I wasn't really
giving her a whole lot of direction | was letting her do
what ever she thought was necessary, that kind of thing"
(PCR 6158). He testified that Ms. Martin contacted
sone famly nenbers and may have obtai ned sone records
for him (PCR 6159-6160). Trial counsel Birch
testified he had unsuccessfully contacted at |east five
mental health experts before he found Dr. Caddy, who
cane "highly recommended” (PCR 6160). He agreed that
Dr. Caddy wanted nore tine (ld.). Birch testified that
he had no recollection as to whether the experts he
tried to contact were unable or unwilling to opi ne about

cocaine use as mtigation (PCR 6162). M. Birch
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testified that he took many pre-trial depositions and
filed many pretrial notions in the case (PCR 6163-
6164). He testified that his defense in M. Pietri's
case was "that there was no preneditation, this was
second degree nmurder" and that factually "that the
conduct of Norberto Pietri was not that of soneone who
was engaged in a preneditated killing (PCR 6164-6165).
He testified that he prepared the w tnesses he exam ned
and he kept M. Pietri inforned as to everything that
was going on related to plea discussions, strategy, and
di scovery (PCR 6166).

On redirect, M. Birch testified that Virginia
Snyder's invol venent as an investigator in the case was
concerned with the defense that sonebody else did it,
and that apparently she was still involved in the case
as |late as Decenber 1989 (PCR 6167). He testified
that he did not recall ever having a conversation with
M. Pietri specifically involving a decision not to use
the intoxication defense (PCR 6168). He testified
that his recollection of his intention in his closing
argunent was to say "that whole thing that nman cared

about was cocai ne and that his whole function and
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purpose for living was to get cocaine and that when he
was stopped by Brian Chappell that is what he was

t hi nki ng about. He wasn't thinking about shooting a
police officer, he was thinking about getting cocai ne"
(PCR 6170). He then testified that he did not see that
argunent as the same as an intoxication offense (PCR
6170). He testified that he could not recall as to why
he never interviewed or deposed Luis Serrano (R 6170).
He testified that in 1989-1990 he did not know the field
of neuropharnmacol ogy existed (PCR 6172).

Joriseli "Yoris" Santana testified at the

evidentiary hearing on October 23, 2001 (PCR 6174-
6187). He testified that he knew M. Pietri as "Robert"
or "Spider" (PCR 6175). He stated that he went to
school with two of M. Pietri's brothers (PCR 6176).
He was staying with Norberto Pietri and Luis Serrano,

M ckie Brantley, and Randy Roberts at the Airport |nn
and the Acqua Mdtel from August 18th until Wednesday
August 24, 1988 (PCR 6177). He was arrested at The
Acqua on August 24, 1988, and Luis, Mckie and

Robert/ Norberto were arrested later that day (ld.). He

testified that he was deposed in M. Pietri's case in
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May 1989 and he identified a copy of his deposition
(PCR 6178). M. Santana described M. Pietri as an
"uncontrol | abl e" crack cocai ne user during the week he
spent with M. Pietri before and after Oficer Chappel
was killed (PCR 6180-6183). He agreed with his prior
deposition that Mckie Brantley and Luis Serrano were

al so doing cocaine all the time with Norberto (PCR
6182). He descri bed Norberto's behavi or when he was
snoki ng crack cocaine during the week at the two notels
as "[l]i ke sonebody whose out of their mnd" (PCR
6184). He described M. Pietri as "nervous all the
time, just everything bothered him stayed quiet,

what ever, just, just pretty nuch that. Sonmebody knocked
on the door it was like, it was |like he was going crazy
or sonething. Turned off the lights, everything. Just,
| i ke, get in the shower, stay quiet, you know. Didn't -
- tonme it seens even nore abnormal but | don't do any
drugs, | never have, and, you know, just to watch, |ike
sonebody knock on the door big deal, so to himit was
like --" (PCR 6185). Donnie Murrell returned to
testify on October 23-24, 2001 about his involvenent in

M. Pietri's case (PCR 6188-6267, 6329-6351). Donnie
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Murrell testified that the Pietri case was his first
capital case and his first work on a penalty phase

(PCR. 6190). He stated that Peter Birch was the
"captain," so he basically did what Peter said. Mirrell
testified that although his assignnment was not clearly
broken down, generally he was working on the penalty
phase of the case (PCR 6193). He said that neither he
nor M. Birch travelled to M. Pietri's honel and, Puerto
Ri co, that he had m ninmal contact with investigator
Virginia Snyder, but he did travel to Atlanta to neet
with expert Jody lodice (PCR 6194). Mirrell testified
that M. Birch had "a very strong, very cl ose
relationship”" with M. Pietri, who "trusted him

conpl etely and under st ood Peter was devoted to his case"
(R 6195). He testified that his view of the guilt
phase was that it was a "classic second degree nurder”
case, involving the "irrational actions of a dope
addict" (PCR 6197). He testified that his goal in his
direct exam nation of M. Pietri was to negate
prenmeditation (ld.). He described voluntary

I nt oxi cation as "a sub-thene of our entire defense. |

don't think it was ever the theory of defense that we,
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t hat we put our noney on" (PCR 6202). Mirrell
testified that the elenents of an intoxication defense
are that "the Defendant voluntarily consunmed or ingested
a substance that made himso intoxicated at the tinme of
the offense he was unable to tell right from w ong"
(PCR 6204). He testified that he had never used an

I ntoxi cati on defense as the sole defense in a case
(PCR. 6204). He stated that there were wi tnesses he and
Peter Birch could have called at the guilt phase who
coul d have corroborated M. Pietri's substance abuse
around the tinme of Oficer Chappell's death (PCR
6205). He testified that he did not know what sort of
experts they could have retained to corroborate M.
Pietri's substance abuse (PCR 6205). He stated he
never knew that Dr. Krop was retained to evaluate M.
Pietri (PCR 6206-6208). He did not recall ever
talking to Dr. Krop or to Dr. Haynes in M. Pietri's
case (PCR 6209). He has had no experience using

neur ophar macol ogi sts, and no know edge as to their
expertise, other than generally as substance abuse
experts (PCR 6210). He testified that at the tinme of

M. Pietri's trial he knew very little about
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psychol ogical testing or IQtesting. (PCR 6211). He
was appointed to the case only about ninety days before
they went to trial (PCR 6213). M. Mirrell testified
that he did not recall ever discussing wwth M. Birch
the possibility of using Jody |odice as an expert about
cocai ne addiction at the guilt phase (PCR 6214).
M.Mrrell testified that Ms. lodice never net with
M.Pietri or any of his famly nenbers (PCR 6216). He
exam ned her at M. Pietri's penalty phase, but he never
asked her about the presence of statutory or non-
statutory mtigation in M. Pietri's case (PCR 6216-
6217). He said that sonme of Ms. lodice' s penalty phase
testi nony about cocai ne abuse was potentially rel evant
as to the issue of preneditation (PCR 6220).

M. Mirrell also identified the prison records
concerning M. Pietri's Beta | Q score and prison drug
use that Peter Birch had previously been asked about,
and he agreed that he did not recall having themat the
time of M. Pietri's trial (PCR 6221-6223). He agreed
that if he had been aware of the records, they would
have been useful for experts and as evidence before the

jury at both the guilt phase and at the penalty phase,
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especially in light of the trial court's sentencing
order finding no mtigation (PCR 6224). The w tness
testified that he was "al nbst a hundred percent certain”
that he was unaware at the tinme of trial that there was
a DOC report of M. Pietri using cocaine days before the
escape from Lantana Correctional (PCR 6226). He also
testified that Dr. Caddy did not do any psychol ogi cal
testing (PCR 6227). Mirrell testified that based on
his contact with Norberto, he believed that he was of
normal intelligence (PCR 6227).

M. Mirrell said that by the time he was appointed
to the case as second chair, all the depositions had
been conpleted. He stated that he probably revi ewed al
t he depositions in preparation for the trial (PCR
6227). Murrell testified that in their pre-trial
depositions, Yoris Santana and M ckie Brantley both
described M. Pietri as being on a crack cocai ne bi nge
during the four or five days prior to the killing (PCR
6228). He and Birch decided not to call themat the
guilt phase both because they had negative information
about M. Pietri to inpart and due to their concern that

they could only corroborate that M. Pietri had snoked
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cocai ne several hours before the shooting (PCR 6229).
He testified that he could not explain why they chose to
call M. Santana at the penalty phase despite these
concerns (PCR 6230-6231). He did not recall review ng
Randy Roberts' police statenents at the tinme of the
trial and could not say why Roberts was not deposed. He
stated that he never spoke with either Randy Roberts or
Luis Serrano (PCR 6232). M. Miurrell testified that
presenting only M. Pietri's testinony to "preserve the
sandw ch" or the opportunity for rebuttal, was not a
consi deration because "I think we win cases by putting
on evidence" (PCR 6233). He stated that Dr. Caddy's
evaluation of M. Pietri the day before he testified at
the penalty phase was at "the 11th hour and 30 m nutes"
(PCR. 6236). He prepared and exam ned Dr. Caddy at the
penal ty because M. Birch "had a handful dealing with
the famly" (ld.). He testified that he recall ed that
Gail Martin volunteered to do sonme work on the penalty
phase, but he could not say what role she had (PCR
6237) .

He testified that due to |lack of preparation, his

exam nation of Dr. Caddy brought out information
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concerning Norberto as a 13 year old being involved in
nol esting a younger relative (PCR 6238). He also
stated that during his exam nation of Dr. Caddy, Caddy
I ndi cated no knowl edge of M. Pietri's drug use in
prison (PCR 6239). Mirrell testified that "Caddy was
hand strung. He did not have the tine to do what he
needed to do correctly” (ld.). M. Mirrell testified
that it would have been useful to get Dr. Caddy's
proffered opinion testinony at the penalty phase that
M. Pietri did not have the specific intent to kil

O ficer Chappell, before the jury at the guilt phase
(PCR. 6241). Based on his review of his billing
statenment, Murrell testified that neither he nor Peter
Birch nmet Dr. Caddy face to face until the norning of
the day he testified at M. Pietri's penalty phase
(PCR. 6243). Murrell testified that if Dr. Caddy had
been avail able at the guilt phase, he woul d have
supplied himw th the prison records that were noted
previ ously and any ot her evidence that hel ped to
establish that M. Pietri was suffering from cocaine
wthdrawal at the tinme of the offense (PCR 6244).

Anyt hi ng you can get to your
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eval uati ng physician or psychol ogist is
hel pful. The totality of their
opi ni ons and determ nati on and

di agnoses are only as strong as the
time and effort that's put into the
eval uation and the information that

t hey have available to themto nake
those, to formthose opinions from
Caddy didn't have any of the things

t hat he needed. He had a three hour
meeting with our client and that's it.
He did no testing, he had nothing to
corroborate what our client told him
He had no -- didn't read the
depositions, no opportunity to read the
police reports. He didn't have
anyt hi ng he needed to make an i nforned
opinion. | think, | think it

conpl etely destroyed his credibility.

(Ld.). Trial co-counsel Murrell said that M. Pietri's
fam ly nenbers were not called at the guilt phase
because he did not think their accounts of M. Pietri's
drug binging "were sufficient to make a jury understand
that the intent could not be fornmed" (PCR 6245). He
stated that presenting corroborative wtnesses at the
guilt phase woul d have done no harm (PCR 6247).
Murrell testified that he and Birch m sused Jody | odice
by not having her nmeet and interview M. Pietri (PCR
6250). Hi s testinony summarized his view of their
presentation of Dr. Caddy in the circunstances where he

was unable to do "a conpl ete psychol ogi cal work-up: "The
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State was able to just cut himdown at the knees because
he had nothing to corroborate what he sat there and

t al ked about other than our client's statenents to him
and [an] interviewwth one sister” (PCR 6251). M.
Murrell testified that after reviewi ng his opening
statenent at the penalty phase, it "certainly | ooks

i ke" his coments were focused on M. Pietri's use of
cocaine (PCR 6253). He testified that he believed
that M. Pietri went through a genuine religious
conversion during his incarceration prior to the trial
(PCR. 6254). He further testified that he and Peter
Birch tal ked about the conversion and they both were

I npressed by it (PCR 6255).

On cross-exam nation, Miurrell testified that he had
been practicing for nine years prior to M. Pietri's
trial, nost of that time exclusively in the area of
crimnal defense (PCR 6256). He testified that his
role on the Pietri case was to assist M. Birch as a
second chair (ld.). He testified that he would not be
surprised if the record reflected that M. Birch took
over ninety depositions and filed nore than seventy pre-

trial notions in the Pietri case (PCR 6257). He
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testified that he and Birch likely consulted pre-tri al
wth [ocal attorneys with prior capital experience, |ike
assi stant public defender Ri chard Geene (PCR 6258).
Murrell agreed that evidence that M. Pietri failed to

t ake advant age of substance abuse prograns in prison

m ght not be helpful in front of a jury (PCR 6260).

He stated that he spent "a lot of tinme together” with
M. Pietri preparing for himtestinony at the guilt
phase (PCR 6261). He said that his view of Pietri's
testinony was that "the jury was given a sense of his
background and where he cane fronf (PCR 6263). He

opi ned that in cases of crines of violence, he believed
that a jury is unlikely to accept a voluntary

I nt oxi cati on defense because "it's sonethi ng repugnant
to lay people” (ld.). Mirrell testified that as to the
guilt phase and the penalty phase, they were unprepared
because they did not have experts (PCR 6265). His
purpose in calling Judy lodice at the penalty phase was
to conplenment M. Pietri's guilt phase testinony by
providing the jury with testinony from soneone else with
personal experience of cocaine addiction (PCR 6330).

He testified that they were attenpting to educate the
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jury "that the cravings fromthe addiction are certainly
as powerful as the high and as conpelling" (Ld.).
However, he stated that the problem was that her genera
testinmony was not tied to M. Pietri (PCR 6331). He
testified that M. Pietri's detailed account of the day
of the shooting and the days before while he was using
cocaine "was not a problem it was reality. . .and it
gets back to I think sort of the m sconception about a
cocaine high" (l1d.). M. Mirrell testified that the
decision to put on Dr. Caddy was nade in a context where
he and Birch had no alternative (PCR 6333). He stated
that he recalled that Peter Birch had contact with sone
of M. Pietri's famly menbers "[bJut | cannot tell you
wth who or how extensive it was" (PCR 6335). He
testified that putting on evidence at Phase Il that M.
Pietri had a brother in prison for nurder m ght be
sonething that would go "to the whole famly context™
(PCR 6336). M. Miurrell testified that he believed
that his exam nation of M. Pietri brought out a "nore
unvar ni shed" history, including drug dealing, in an
attenpt to bolster his credibility (PCR 6338). He

stated that the witnesses called at the penalty phase
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were part of a plan (1d).

On redirect, M. Miurrell testified that Dr. Caddy's
testinony at the penalty phase regarding M. Pietri
allegedly telling himthat he "ainmed" the gun at the
victim was the result of lack of preparation tine with
Dr. Caddy (PCR 6344). He described the testinony as
“totally inconsistent with anything el se we had
presented, argued or ever heard. | think Caddy,
frankly, made a m stake in what he thinks the client
told hinm (1d.). He further testified that "had |
known Caddy was going to describe it that way, never
would | have elicited that testinony. | think it
undercut everything we presented earlier” (ld). On re-
cross, M. Miurrell said that he was uncertain if Dr.
Caddy' s subsequent testinony that M. Pietri's actions
were "a psychotic reacted decision" undid the damage
caused by his prior "picked up the gun and ained it"
testinony (PCR 6347). In response to a question from
the lower court, M. Mirrell described the perfornance
of himself and M. Birch at the penalty phase as

"woeful ly inadequate" (PCR 6351).
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Virginia Morales testified at the evidentiary

heari ng on Cctober 24, 2001 (PCR 6281-6304). She
testified that she is forty-nine years old and the third
ol dest of the 14 siblings that include Norberto Pietri
(PCR. 6281-6282). She stated that she is about el even
years ol der than Norberto (l1d). She described her
father's heavy drinking as she was growing up in Puerto
Rico and the beatings that her nother and the children
suffered an his hands (PCR 6282-6286). She testified
that Norberto's parents never nmarried and that his
father was an al coholic who spent all of the famly's
noney on drink (PCR 6283, 6311). She testified that
the children did not have enough noney for food in
Puerto Rico (PCR 6286-6287). She stated that they
went to bed hungry and their nother could not defend
them (PCR. 6294). She testified that Norberto's nother
received no prenatal care until the eighth nonth of her
pregnancy, nor did the children ever receive nedical
attention (PCR 6285-6286). She testified that no one
hel ped them (PCR. 6288). Virginia testified that

Nor berto seened to be scared all of the tine, he did not

act like a normal child (PCR 6289). She stated that it
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seened that sonething bothered himall of the tine, and
no one knew what it was (PCR 6290). Virginia said that
when Norberto, his nother and siblings noved to the
United States, there was never enough roomfor all of
the children (PCR 6291, 6293). She testified that she
noved to the United States in 1968, with the rest of the
famly follow ng afterwards. They all worked initially
as mgrant workers (PCR 6289). At the age of 12 or

13, she testified that M. Pietri came to live with her
in California, where she had a two bedroom house where
ten people lived (PCR 6292-6293). By 1979, she
testified that Norberto was involved with gangs, so her
brother Marino cane to California and took Norberto back
to Florida (PCR 6294). She testified that she
returned to Florida in February 1980, and recall ed

Nor berto's battle with drugs in the early 1980s until he
went to prison in 1984 (PCR 6295-6296). Virginia
testified that she saw Norberto when he first wal ked
away fromthe work rel ease program at Lantana
Correctional Institution in 1988 (PCR 6296). She
descri bed himas being excited about getting out of

jail, telling her he only had two nonths left to serve
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before his release date (ld.). She then testified that
she next saw hima few days | ater, "about noontinme" on
the day that O ficer Chappell was shot (PCR 6298).
She descri bed Norberto as "m xed up" and not nor nal
(PCR 6297). She testified that she asked if he had
escaped, but he denied it, "but he was like he didn't
know what to do. He didn't know what to say" (Ld.).
Virginia testified that she al so saw hi m on Wednesday,
the day that he was arrested, and she described his
behavi or that day, handing her a flower, as abnorma
(PCR 6298-6299).

Edwi n Serrano testified at the evidentiary hearing
on October 24, 2001 (PCR 6309-6328). Edwi n Serrano
testified that he has the sane parents as M. Pietri but
Is five years older (PCR 6310). He testified that he
is serving a |life sentence in the Tamaco Correctiona
Institution for murder (ld.). He stated that he noved
to a West Virginia mgrant canp from Puerto Rico at the
age of ten (ld., 6314). He testified that the famly
was very poor and their father was an al coholic and a
“"brutal w fe-beater" who al so whipped the children with

what ever he could find (PCR 6311, 6312). He testified
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that Norberto's father brutally beat Norberto's nother,
even whil e she was pregnant, and al so beat the children
(PCR. 6311-6313). He said that their father hit the
children with belts, switches fromtrees, and electri cal
cords (PCR 6311). He testified that during one
particul ar beating, Norberto urinated in his pants (PCR
6312). He stated that during the beatings, the children
were not allowed to cry (PCR 6312). He testified about
Norberto first using drugs in California and then nore
extensively in Florida (PCR 6318). He stated that

Nor bert o became involved in violent gangs in California
(PCR. 6317-6319). Edwi n testified that when Norberto
became involved with drugs he began inhaling spray

pai nt, using marijuana, taking pills and doing THC (acid
horse tranquilizers) (PCR 6318, 6323). He described a
escal ating course of drug use and sales that resulted in
hi m free basing cocaine with Norberto to the point where
he descri bed both hinself and Norberto as addicts (PCR
6321-6324). He testified that no one ever spoke with

hi m about testifying in M. Pietri's case al though at
the time of M. Pietri's 1990 trial, he had been

i ncarcerated since 1984 and was then i n Baker
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Correctional in Florida (ld.). He also naned other
famly menbers with significant drug problenms (PCR
6328) .

Freddie Serrano testified at the evidentiary hearing
on Cctober 24, 2001 (PCR 6352-6364). M. Serrano
testified that he is a younger brother, with the sane
not her and a different father [Freddie Torres], of M.
Pietri, and that he is currently incarcerated in South
Bay Correctional (PCR 6352-6353). He testified that
he was in Belle 3 ade Correctional serving tinme for
grand theft auto in early 1990 at the tine of M.
Pietri's trial (PCR 6354). He testified that he | ast
lived with his brother Norberto between 1986-1987 in
Greenacres, Florida when he was 15-17 years old (PCR
6355). He stated that at that tine Norberto was
commtting crines, breaking in homes and cooking up
cocaine (ld.). He testified although his brother did
not introduce himto it, he was using crack or free base
cocaine with Norberto while he lived with him (PCR
6356). He stated that both he and Norberto were and are
crack cocaine addicts to this day (PCR 6357). He

testified that during the tine he lived with Norberto,
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he snoked crack with Norberto and anot her brother, Luis
Serrano, "every day, every night" (PCR 6357). He
stated that no attorney or investigator ever talked to
hi meither about his |ife with Norberto or about
testifying in M. Pietri's nurder case (PCR 6362). He
stated that he would have tal ked to Norberto's attorneys
back in 1990 (PCR 6363). He described Norberto on
crack as "always paranoid' (PCR 6359). Freddi e al so
testified that when Norberto was not on drugs he was "a
| ovi ng person, very protective of his famly" (PCR
6361). Freddie testified that drugs changed the way his
brot her acted and behaved (PCR 6362).

Luis Serrano testified at the evidentiary hearing on

Cct ober 25, 2001 (PCR 6377-6390). He stated that he
is a brother of Norberto Pietri and that his twin sister
Is Ada Serrano (PCR 6378). He testified that he is
married to Mckie Serrano (ld.). Luis Serrano
testified at the evidentiary hearing that he had been in
trouble with the | aw and had been arrested for robbery
at the end of the group crack cocai ne bi nge when
Norberto was arrested for nurder in 1988 (R 6383,

6387). He testified that although he has used ill egal
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drugs throughout his life, his brother Norberto was the
source fromwhich "I really | earned about the stuff"
(PCR. 6379). He testified that he first got cocaine
fromhis brother at age thirteen, that he frequently
snoked crack cocaine with Norberto and that he was a
crack cocaine addict (PCR 6380). He testified that he
has now been "clean" for ten years (ld.). He described
Norberto as a crack cocai ne addict who "ran the show
(PCR 6381). He testified that "[w] hatever [ Norbert o]
said we did because all we wanted to do was snoke coke"
and he was "the man of the coke" (ld.). Luis testified
that he, M ckie Brantley, Randy Roberts and Yoris
Santana were staying with Norberto at the Airport Inn
and then at the Acqua Inn In August 1988 around the tine
of the shooting (PCR 6381-6382). He testified that
Nor berto and the group, except for Yori Santana and
Randy Roberts, were snoking crack "twenty-four seven"
during the tine they were at the Airport Inn and the
Agua (PCR. 6383-6384). He stated that "I believe
that's the only thing got ny brother in trouble right
now, him being on that stuff. He needs help, he don't

need no death row, just needs sone help" (PCR 6386).
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He stated that he was in prison at the tinme of M.
Pietri's 1990 trial, in either Gainesville or in Cross
City (PCR 6387). He stated that he was never
guestioned about M. Pietri's case (ld). He also
testified that he never spoke to Norberto's attorneys or
I nvestigators, but that he would have testified in 1990
i f he had been asked to do so (PCR 6388). He further
testified that he did talk to defense expert Dr.

Jonat han Li pman in May 2001 about the use of drugs at
the hotels in August 1988 (PCR 6389).

M ckie Brantley Serrano testified at the evidentiary

heari ng on Cctober 25, 2001 (PCR 6390-6404). She
stated that she was born on January 20, 1972 (PCR
6390). She stated that she net M. Pietri through his
younger brother Luis, who she first nmet when she was
thirteen (ld.). She confirned that she was one of the
group of people with M. Pietri in August 1988 at the
Airport Inn and the Acqua Mdtel (ld.). She reviewed
her May 4, 1989 deposition on the wtness stand, and she
then testified that the testinony recorded therein was
true (PCR 6392). She stated that she would have been

wlling to testify for the defense in 1990 if she had
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been asked (PCR 6393-6394). She stated that M.
Pietri was a crack cocai ne addict in August 1988 and
that she herself was "getting there" (PCR 6394). She
testified that during the period from Thursday when she
first saw M. Pietri until the foll ow ng Wednesday, "he
was al ways high" (PCR 6394). She confirnmed her
deposition testinmony that M. Pietri had a real bad
cocai ne habit and was never off of cocaine (PCR 6395).
Ms. Serrano also reviewed on the witness stand a
statenent she nmade to the West Pal m Beach Police on
August 24, 1988 (PCR 6396). She confirned that when
she saw M. Pietri in the woods on the Thursday
afternoon that he wal ked away from Lantana Correctional,
he was doi ng cocaine (PCR 6396). She testified that
she was never charged with any crinmes as a result of the
week around M. Pietri (PCR 6397). She also testified
t hat she spoke with Dr. Jonathan Lipman in 2001 (PCR
6399). She testified that she probably woul d have
spoken with a expert in 1990 before trial if Norberto's
attorney had asked her to do so (ld.).

On cross-exam nation, Ms. Serrano testified that M.

Pietri was facilitating her drug problens as a sixteen
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year-old (PCR 6402). She testified that she never
w tnessed Norberto hitting anyone, that he woul d just
get "angry and hyper" (PCR 6403).

Dr. Harry Krop testified as an expert psychol ogi st
for the defense at the evidentiary hearing (PCR 5484-
5544). Dr. Krop testified that he perfornmed an initial
evaluation of M. Pietri on Decenber 12, 1989 at the
request of Peter Birch (PCR 5493). During that initial
neeting, Dr. Krop said he took a basic history of M.
Pietri's life and perforned a nental status exam nati on,
which is typically what he does the first time he neets
a defendant charged with first degree nurder. (PCR
5493). He defined his evaluation as being "prelimnary"
(PCR. 5494-5495). Dr. Krop testified that based on M.
Pietri's self-report he could have testified in 1990
that he "nost likely was intoxicated to sonme degree at
the time of the incident in question" (PCR 5506-5507).
He also testified that if he had the background
materi als he revi ewed when postconviction counsel
contacted himabout M. Pietri's case, he would have
been able to testify in nore detail relevant to the

gui |t phase intoxication issue (PCR 5509):
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| would have testified as to the
affects of cocaine, particularly the
amount that M. Pietri was using and
freebasing on a fairly continual basis,
both in terns of his chronic use, as
well as the few days prior to the

i nci dent in question, and how such an
extensi ve use and continual use wll
cause individuals to becone generally
par anoi d, hypervigilant and, again,
have problenms with their judgnment and

| mpul se control. So those woul d have
been the areas that | would have
testified.

* k% *

And, then, of course, the famly

I nterviews, which | had access to from
t he other experts, certainly would seem
to have supported nmuch of the famly
dysfunction and particularly supported
t he chroni c substance abuse, as well as
hi s behavi or and his psychol ogi cal
status around the tine in question,
because of his extensive substance
abuse.

(PCR. 5509-5510). Dr. Krop also noted during cross-
exam nation that his inpression when he interviewed M.
Pietri in 1989 was that his intelligence was | ow
average, an I Q of 80-90 (PCR 5521). He testified that
Dr. Terry Goldberg's WAIS-R short formtesting was
probably acceptable for determi ning an estimated I Q as
part of an overall neuropsych battery (PCR 5525).

Dr. Krop testified that he reported, in
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correspondence dated Decenber 26, 1989, to M. Birch
concerning his prelimnary conclusions: that M. Pietri
was conpetent to proceed and there was no evidence to
suggest that M. Pietri had been insane at the tinme of
the offense (PCR 5494). He testified that his report
also indicated that M. Pietri's primary diagnosis was
subst ance abuse, that he had famly problens and he had
a history of physical and sexual abuse, all factors that
were potentially mtigating. He infornmed M. Birch that
he woul d need additional information to proceed with a
mtigation evaluation, specifically Departnent of
Corrections records, nedical records, school records,
police reports, depositions of wtnesses and past PSI
reports. He also requested a neeting with M. Pietri's
famly nmenmbers (PCR 5494-5495, 5539). He testified

t hat he needed i ndependent data to corroborate M.
Pietri's self-report. (PCR 5496). Dr. Krop testified
that he informed M. Birch of his prelimnary findings,
then waited for further instructions. He had no further
I nvol venmrent with trial counsel or wwth M. Pietri's case
until he was contacted regardi ng post conviction

proceedi ngs (PCR 5500-5501). Dr. Krop then testified

-43-



that if he had been contacted pre-trial by M. Birch, he
woul d have been able to testify to his initial

| mpressions of non-statutory mitigation, even though he
stressed that those findings were limted and based
solely on M. Pietri's self-report (PCR 5506-5507). He
stated that he would have testified that M. Pietri had
1) a history of substance abuse, 2) was nost |ikely

I ntoxi cated to sone degree at the tinme of the offense,

3) had a dysfunctional famly situation, and 4) was a
victimof sexual abuse (ld.). Dr. Krop testified that
he woul d have recomended to trial counsel that M.
Pietri undergo a full neuropsychol ogi cal eval uation
(PCR. 5539). Depending on the results, he stated that
he woul d al so have recommended a neurol ogi cal

exam nation as well (ld.). Wth the additional

i nformation and testing information that was provided to
hi m by postconviction counsel, Dr. Krop stated that he
could have testified at trial and supported his
testinony about: M. Pietri's dysfunctional life, his
father's abandonnent of him the considerable donestic
violence in the honme, his sexual abuse victimzation,

his feelings of being unprotected, that M. Pietri
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suffers froma cognitive disorder, his limted
intellectual ability, his problens with inpulse control,
di sinhibition and reasoning, the affects of chronic
subst ance abuse on him the effects of cocaine, M.
Pietri's cognitive disorder not otherw se specified, his
pol y- subst ance abuse chronic and his personality

di sorder not otherw se specified (PCR 5507-5510). Had
he had the informati on he requested fromtrial counsel
Birch, Dr. Krop testified that would al so have opi ned
that M. Pietri had a serious enotional disturbance or
di sorder at the tinme the incident occurred and that M.
Pietri's capacity to appreciate the crimnality of his
conduct or to conformhis conduct to the requirenents of
the aw was significantly inpaired (PCR 5512-5513).

Dr. Jonat han Li pnan, a Chi cago based board-certified
neur ophar macol ogi st, testified on February 5, 2002 at
the evidentiary hearing (PCR 5545-5695). After being
qualified as an expert, he explained that his eval uation
in M. Pietri's case:

[ F] ocused. .. on an under st andi ng of
M. Pietri's drug intoxication at the
time of the offense fromthe point of

view of his history and docunentary
evi dence of his drug abuse and
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suppl emented by such information as |
could glean fromw tnesses to his
behavi or over the years and at the tine
of the offense. These are typically
relied on when interview ng drugs
abusers, because they're often not the
best historians.
* * %

[ T] his particular question would
be focused on the pharmacodynam cs of
the event, the effect of drugs on his

brain. It is essential to have an
under st andi ng of the historic use of
the drug -- of drugs, in order to

det erm ne how drugs have acted upon
sonmeone at a tine.

(PCR. 5562). Dr. Lipman descri bed neurophar macol ogy as
"the study, the expertise dealing with the effects of
drugs and chem cals on the mnd, brain, and behavior"
(PCR. 5551). Dr. Lipman stated that he relies on other
experts in reaching his opinions, including
psychol ogi sts, neuropsychol ogi sts, nedi cal doctors, and
soneti mes social workers (PCR 5559). He testified
that since it was too |ate to order toxicology studies
in M. Pietri's case, "I focused instead on an
understanding of M. Pietri's drug intoxication at the
time of the offense fromthe point of view of his

hi story and docunentary evidence of his drug abuse and

suppl enented by such information as | could glean from
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w tnesses to his behavior over the years and at the tine
of the offense" (PCR 5562).

Dr. Lipman testified that he interviewed M. Pietr
over two days in March 2000 (PCR. 5567). He also
revi ewed two packages of background material supplied by
postconvi ction counsel (PCR 5567-5568). |n addition,
he testified that he interviewed a nunber of persons
other than M. Pietri and received supplenental records
concerning M. Pietri (PCR 5573). He testified that
he al so spoke to two of the other defense experts, Terry
Gol dberg and Faye Sultan (PCR 5573-5574). Dr. Lipnman
then testified that all the materials he described were
the kind of information that experts in his field rely
on in formng opinions (PCR 5574). He also testified
that he created nenoranda to his file incorporating his
interviews wwth M. Pietri and the others he met with
(PCR. 5575). Dr. Lipman testified about the conmponents
that went into formng his opinion and what was
| nportant about each one, including M. Pietri's trial
testinony, the Department of Corrections disciplinary
reports he had reviewed, his interviews with M. Pietri,

and his famly and friends personal interviews ( PCR.
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5578-5601).

The | ower court inquired of Dr. Lipman during the
exam nati on about the scientific basis of his testinony
that "[n]jarijuana triggers cocaine need in a previously
cocai ne dependent person."” (PCR 5582). Dr. Lipman
agreed to provide the [ower court with the study (PCR
5583) (PCR. 5017-5020). He then testified that the
extensive history that he obtained fromthe interviews
wth M. Pietri's brothers Edward Serrano, Marino
Pietri, WlliamPietri, and Luis Serrano; with his
sisters Ranobna, Juanita, Virginia, Ana and Ada; and his
interview with Luis Serrano's wife, Mckie Brantley
Serrano, all supported his opinion that M. Pietri's
prior use of drugs "to the point of addiction and
dependence and psychosis" "was inportant to ny
under st andi ng of how drugs woul d affect himwhen he used
themat the tine of the offense.” (PCR 5601-5602).
Specifically, he testified that the history he obtained
supported a finding of "kindling" in reference to M.
Pietri's drugs use, and he opined that M. Pietri was an
I ndi vidual of this type who was "super sensitive to the

adverse affects of psychostinulants" (PCR 5602). Dr.
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Li pman testified that he al so had the opportunity to
review Dr. Faye Sultan's deposition (PCR 5611). He
also testified that the limted i nformati on he obtai ned
fromDr. CGoldberg indicates that M. Pietri has a
frontal |obe brain function vulnerability that rel ates
to intoxication (PCR 5617). Dr. Lipman then testified
that in his opinion, M. Pietri did not have the
specific intent to kill O ficer Chappell in August of
1988 (PCR 5618-5629). He stated that "[t] he evidence
| reviewed is not consistent with the conclusion that he
had the specific intent to kill. It is consistent with
an inmpul sive act, a separate inpulsive act that was over
bef ore he even knew he had done it" (PCR 5629). Dr.
Li pman expl ai ned that netabolic intoxication is not
deternmi ned by the cocaine level in the bl oodstream and
that | ow bl ood | evels of cocaine do not nean that a
chronic user is not under the influence of cocaine
(PCR 5620, 5626). He briefly expl ained one aspect of
t he chronic use of cocaine:
Q So does the fact that his
bl ood | evels are very low if not

nonexi stent, that he's not under the
I nfl uence of cocai ne?
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A Absol utely not.
Q Expl ai n.

A Cocai ne causes a release or it
bl ocks the uptake side for the brain's
dopam ne neurotransmtter. The
dopam ne cannot be packed into press
the sciatic nerve, therefore dopam ne
remains in the sciatic, exciting the
percepti ons.

Q And what is dopam ne?

A Dopam ne is a neurotransmtter
for pain that is involved in regulation
of sanity.

Q Wuld it be fair to call it a
brain chem cal ?

A It is a brain chemcal. It's
related to adrenaline; epinephrine, as
Anmericans call it. And the effects of

cocai ne far outlast the duration of the
drug in the body. Wen the drug is
used chronically, it causes toxic
changes in the brain. They don't go
away when the drug | eaves.

(PCR. 5620-5621). Dr. Lipnman testified that in his
opinion M. Pietri was suffering froman organi c nental
di sorder at the tinme of the offense due to an
i ntoxi cation (PCR 5628).
And yet we know from those of us
who don't use cocaine, that being four
days and nights without sleep is

extrenely dangerous on its own. So
t hrough, as part of the cocaine --
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chroni c cocai ne intoxication, added to

whi ch you have the increased anxiety,

I ncreased agitation, increased fear,

and irrational style of thought that

doesn't rise to the level, | think, of

psychosis, in the full blown

schi zophrenic, in ternms of the work,

but does touch upon the psychotic

spectrumin that the inport that M.

Pietri was getting fromthings that he

saw was not, | think, rational.
(PCR 5624). Dr. Lipman testified that M. Pietri was
I n a paranoid psychotic state at the tinme of the offense
due to his netabolic intoxication fromchronic use of
cocaine (PCR 5626)("Metabolic intoxication occurs
when...the chem stry of the brain beconmes so disrupted
t hat even though the drug has left the system the brain
chem stry has not returned to normal. The person is
I ntoxi cated but the drug has gone"). Dr. Lipman al so
testified that both nental health statutory mtigating
circunstances were present at the tine of the offense.
(PCR. 5617).

On cross-examnation Dr. Lipman testified that he
had eval uated clients for CCRC and testified on a nunber
of occasions that were not included on a |list he had
provided the state attorney with at deposition (PCR

5630-5641). He testified that the best way to determ ne
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drug consunption would be drug anal ysis of blood, hair
or physical evidence if they were available (PCR
5644). He testified that during his interviews with M.
Pietri's famly nenbers, he did not ask about early

chi | dhood experiences (PCR 5655). Dr. Lipnan
testified that during his clinical interview of M.
Pietri, he did not adm nister any objective nmeasurenment
or instrument to detect malingering (PCR 5659). Dr.
Li pman testified that | ack of inpulse control "is a not
uncommon feature of certain kinds of drug abuse that the
frontal | obe of the brain is danmaged by the drug abuse"
(PCR. 5660). On re-direct, Dr. Lipman offered his
opinion that M. Pietri was not malingering during his
clinical interview (PCR 5690).

Dr. @denn Caddy testified at the evidentiary hearing
on February 5-6, 2002 (PCR 5696-5710, 5729-5677). Dr.
Caddy testified that he was retained as a clinical and
forensi c psychol ogist prior to the Phase Il hearing in
1990 (PCR 5697). He examned M. Pietri for a total
of three and a half hours the day before he testified at
M. Pietri's penalty phase. (PCR 5698). Dr. Caddy

testified that his evaluation of M. Pietri was "the
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best that he could do under the tine available to [him"
and that it was "an effort to try to get as nuch
materi al together as [he] reasonably could" (PCR 5706).
He stated that it was in no way a conprehensive
mtigation evaluation (PCR 5701). He sinply conducted
a nental status exam nation and a background

I nvestigation of M. Pietri's devel opnmental history.
(PCR. 5699). Dr. Caddy testified that he would normally
do far nore when asked to performa penalty phase
evaluation. |In a case such as this, Caddy said he would
want to becone involved as early as possible and woul d
want as nuch information counsel could provide (PCR
5700-5701). He testified that he al so would have |i ked
to have conducted detail ed psychol ogical testing "or if
there were any psychol ogi cal testing done previously, to
be able to examne that" (PCR 5701). He had an
opportunity to speak with a few famly nmenbers on the
norning that he testified at the penalty phase, but he
stated that he failed to neet with themindividually and
did not have an opportunity to access their credibility
(PCR. 5704-5705). He testified that he failed to obtain

any corroboration of his interviewwth M. Pietri

-53-



because of lack of tinme (PCR 5702), defining his

eval uation as a frantic effort to do a
consultation as prelude to the next phase of this trial,
t he sentenci ng phase" (PCR 5702-5703). He had no
further involvenent in the case until he was contacted
by postconviction counsel and was provided with two

vol umes of background materials and a nunber of
depositions and statenents of experts and w tnesses
(PCR. 5709-5710). Dr. Caddy testified that he did

revi ew background materials and various depositions of
experts and wi tnesses that he had not previously
reviewed in preparation for his testinony at the
evidentiary hearing (PCR 5729-5731). He stated that
his review of these additional materials did not change
his testinony from 1990, but rather he stated, "I have a
much stronger frane of reference based on all that
material" (PCR 5733). He then testified that given
his review of background nmaterials and interviews it was
likely that M. Pietri was "extrenely inpaired by his

wi t hdrawal state fromdrugs and fromthe entire array of

underlying personality issues" at the tine of the

offense, and that "[i]t shouldn't be excluded as a
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factor in his state of mnd at the time he commtted the
murder"” (PCR. 5741). Dr. Caddy further testified that

his opinion in 1990 "noved sonewhat in the direction" of
supporting the proposition that M. Pietri was unable to
appreciate the crimnality of his conduct or to conform
his conduct to the law (PCR 5743). He stated that his
opi nion now "hasn't changed all that nuch, although it's
sinply perhaps a firmer position" because it is "nobst
definitely better founded" (Ld.).

On cross-exam nation Dr. Caddy testified that M.
Pietri appeared to be open and communi cati ve when he
interviewed himin 1990 (PCR 5746). He stated that
M. Pietri reported a history of being sexually abused
as a child to himduring the 1990 interview (PCR 5747-
5754). He testified that his interview notes indicate
that M. Pietri told himthat at age five or six, a man
nanmed Freddie, who had inpregnated M. Pietri's nother,
had anal sex with himon a nunber of occasions (PCR
5752). Dr. Caddy opined that he did not believe that
M. Pietri is "gifted enough to have any appreciation of
sonehow setting up that whol e scenari 0" concerning

chi | dhood sexual abuse "as a prelude to an exam nation
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fromnme or any other person” (PCR 5756). Dr. Caddy
confirmed that his 1990 testinony included el enents
concerning M. Pietri's substance abuse, his exposure to
donesti c abuse, and his father's al coholism (PCR 5758-
5759). In response to a question fromthe trial court,
Dr. Caddy sunmari zed his opinion regarding intoxication:
"l can't rule out the possible significance of a cocaine
I ntoxi cation state having relevance to. . . triggering
himto do sonething that perhaps not being cocai ne-

I nvol ved may have caused himto perhaps flash and think
about, but not do" (PCR 5765). Dr .
Faye Sultan, a clinical psychol ogist specializing in
chi | dhood sexual abuse, also testified on February 6,
2002 at the evidentiary hearing (PCR 5767-5910). She
testified that 20-25% of her practice involved forensic
work, with the remaining portion being clinical work.
She woul d have been available in 1990. She testified
that she met with M. Pietri for a total of about ten
hours over three days. (PCR 5781). She testified that
she reviewed two vol unes of substantial background
materials provided by postconviction counsel. (PCR

5682). She stated that she had al so reviewed the
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depositions of Dr. Terry ol dberg, Dr. Jonat han Li pnan,
Dr. Goldberg's raw testing data, Dr. Lipman's famly
I nterview notes, his notes of his interviewwth M.
Pietri, Dr. Lipman's notes about background materials
t hat he had been provided with, Dr. Harry Krop's letter
to trial counsel, Randy Roberts police interview, Mckie
Brantl ey's deposition, and the trial testinony of M.
Pietri's brothers WIlliamand Marino Pietri his sister
Ada (PCR 5783-5784). She testified that she did not
perform any psychol ogi cal testing, but instead she
relied on Dr. Goldberg's testing in formulating her own
opi nions (PCR 5786-5787). Dr. Sultan testified that
Dr. CGoldberg's testing indicated that M. Pietri
"functions with a gl obal estimated I Q of 76, on non-
verbal tasks and non-verbal areas" (PCR 5792). She
stated that this finding was confirmed by M. Pietri's
scal e score of 57 on the Wechsler Menory Scal e, Revi sed,
whi ch she descri bed as "about three standard devi ations
bel ow a normal score on that particular test" (PCR
5792).

She then testified her opinion was that M. Pietri

Is "quite, quite inpaired", based on Dr. Gol dberg's
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psychol ogi cal testing, in several discrete areas:

I nfformati on processing, the ability to nmake good
judgenents, the ability to acquire new information from
the environnent and response to it appropriately,
attention problens, and inpul se control difficulties
(PCR 5793). Based on all the information available to
her, including her interviews and review of material s,
she testified:

M. Pietri was a very serious addict,
unable to control his behavior, very
driven by the need to use nore of the
substance that he was addicted to. In
addition, there's indication in the
interviews of Dr. Lipman that M.
Pietri exhibited sone very, very

bi zarre behavi or as his cocai ne use

I ncreased. That he becane quite
paranoi d, that he had hal |l uci nations at
times, that he acted out bizarre
behavior. That indicated what Dr.

Li pran refers to as a denented state, a
state in which he's really not in
contact with reality all the tine.

That was very significant to ne,
because it's a very extrene reaction to
subst ance abuse, and that taught ne
sonet hi ng about the interaction with
brain danage that M. Pietri probably
has as a result of his child abuse, in
i nteraction with the chem cals that he
was putting into his body.

(PCR 5794-5795). She then testified in sone detail

about the bases for her opinion that M. Pietri is a
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sexual abuse survivor (PCR 5797-5813). She stated
that in the forensic setting the key to form ng that

opi nion is whether the "presentation, the enotionality
I's consistent with what known survivors of sexual abuse
have as their presentation" (PCR 5809). Dr. Sultan
testified that she found that presentation present in
her interviews with M. Pietri (ld.). She also noted
that the literature indicates that there is external
corroboration in adult survivors of chil dhood sexual

abuse in less than 5% of the cases (PCR 5810).

Dr. Sultan testified that she had no di sagreenents
with the inpressions and findings of Drs. Gol dberg and
Li pman as presented in their depositions in M. Pietri's
case (PCR 5821). ©Dr. Sultan testified that M. Pietri
al so exhibits characteristics of a di agnosabl e
personal ity disorder, which she described as
"personality disorder, mxed" with "characteristics of
borderline personality disorder, dependent personality
di sorder, narcissist personality disorder and anti soci al
personal ity disorder” (PCR 5821-5822).

On cross-exan nation, Dr. Sultan testified that she
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I s opposed to the use of the death penalty (PCR 5825).
She stated that she has testified in about thirty-five
capital cases, including six of seven in Florida for the
Capital Collateral offices (PCR 5827). She testified
t hat she has never been asked to testify for the
prosecution in a capital case and probably woul d decline
to do so (PCR 5828). She testified that she woul d
descri be herself as a specialist in mtigation issues
(PCR 5829). She stated that she does testify for
prosecutors in non-capital cases (PCR 5832). Dr.
Sultan testified about a reprinmand she received from her
professional body in North Carolina in 1991 concerni ng
enpl oying a former client in her professional practice
(PCR 5836-5838). Dr. Sultan testified about her
findings related to substance abuse, chil dhood sexual
abuse, and brain damage in a nunber of cases that she
had consulted on in Florida and North Carolina (PCR
5842- 5850, 5856-5862). Dr. Sultan then testified that
she was aware that Dr. Gol dberg had used four subtests
of the Weschler Adult Intelligence Test, revised, not
the entire test (PCR 5850). She testified that

Dr. CGol dberg's testing did not conclude what M.
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Pietri's 1Q was, rather he derived a global 1Q estimte
of 76 (PCR 5862). She testified that the four
subtests used by Dr. Gol dberg "give a very highly
correlated 1 Q score relative to the entire battery”
(PCR 5863). She testified that neuropsychol ogists |ike
Dr. CGol dberg "will give a subset of the Weschler as part
of a much | arger battery that they're giving, because
they' re |l ooking for a nmeasure of overall functioning,
and then they're also | ooking for many ot her specific
areas of capability or capacity" (PCR 5864). Dr.
Sultan testified that she has adm nistered the WAIS-R
"many tinmes" (PCR 5866). She further testified that
M. Pietri's performance on the achi evenent tests
adm ni stered by Dr. Goldberg indicated a high school
reading level in English even though his performance in
ot her areas "was borderline nentally retarded" (PCR
5867). Dr. Sultan opined that M. Pietri probably can
be di agnosed as presenting attention deficit disorder
(PCR. 5870). Dr. Sultan then discussed her findings
concerni ng chil dhood sexual abuse and the basis for her
opinion that M. Pietri was victimzed (PCR 5872-

5878). She stated that she agreed with Drs. Gol dberg
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and Lipman that M. Pietri suffers fromsone brain
damage in the frontal |obe area (PCR 5878). Dr.
Sultan testified that no brain scan had been perforned
on M. Pietri to her know edge (PCR 5879). Dr. Sultan
confirmed that she had been quoted in a newspaper
article as saying that juries don't understand the
concept of mtigation (PCR 5883).

On re-direct, Dr. Sultan testified that a newspaper
interview with her about which the state attorney asked
a nunber of questions had appeared in connection with an
I nternati onal book pronotion tour arranged by her
publ i sher, Doubl eday, for Dr. Sultan to publicize her
crime novels (PCR 5884-5887). She testified that she
Is retained in capital cases as a psychol ogist, not as a
mtigation specialist (PCR 5888). She then stated
that she is called to testify in less than half of the
capital cases that she is retained as an expert in
(PCR 5889). Dr. Sultan testified that all but two of
the capital clients whose cases she has consulted on
were poor, that 70% of them were mnorities, and 90% of
t hem had substance abuse issues (R 5893). She stated

that in her experience it would be unusual to find a
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capital case that did not involve issues of childhood
trauma, chil dhood sexual abuse, poverty, race and

subst ance abuse, area she opines about (PCR 5893).

Dr. Sultan testified that several of the tests
adm ni stered by Dr. Goldberg had built-in nmeasures to
denonstrate if the clients was malingering (PCR 5902-
5903). She further testified that she was aware that M.
Pietri's brother, Edwin, is in prison for killing

soneone (PCR 5904).

Peter Birch, lead trial counsel, returned to testify

further on February 6, 2002 (PCR 5911-5931). He

cont act ed postconviction counsel to ask to be recalled
so he could clarify his previous testinmony (PCR 5912).
He recall ed that he had been asked on prior direct about
why he had not presented the "Chol o defense" that
sonebody el se had killed the officer (R [d.). After

t hi nki ng about it, he realized his prior testinony was
msleading (ld.). He then testified that he woul d have
presented that defense if he was able to nake a good
faith argunent consistent with that defense and the

client wanted himto do so (PCR 5913). He testified
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that the fact that such a defense was not the truth was
a factor in not presenting it (PCR 5915). M. Birch
said that there was an intervening act that actually was
the "true reason” that the Chol o defense was not used.
He described this event as "a conversation with Norberto
Pietri that changed the conpl exi on of the case" in
Decenber 1989 "very close to Christmas" (PCR 5914).

He further testified that "on that day [M. Pietri] told
me for the first tinme everything that had happened, and
basically admtted to the crime, to the shooting. And
that he wanted to -- he wanted to admt that to the jury
and present whatever defense was consistent with that"
(PCR 5914). M. Birch testified that the context for
this "noving" conversation with M. Pietri at the jail
was that "[h]e had turned his life over to Christ"

(PCR 5915). He then testified that M. Pietri "was
quite sincere about the whole thing" (PCR 5916). On
cross-exam nation, M. Birch testified that at the tine
he had the conversation with M. Pietri he wasn't really
t hi nki ng about Phase Il because he was 98% sure the case
was a second degree nurder case and woul d pl ead out

(PCR 5920). He stated that he continued to feel that
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way after M. Pietri signed the plea agreenent, until
the night before the trial began when he received a call
fromthe state attorney telling himthere was not going
to be a plea (PCR 5921). At the end of the

exam nation, M. Birch answered a question fromthe

| ower court as to what he believed his failures were at
the 1990 trial (PCR 5924-5931).

Robert Norgard testified at the evidentiary hearing
on February 7, 2002 (PCR 5936-5991). WM. Norgard
stated that he is an attorney in private crim nal
defense practice in Polk County, Florida (PCR 5937).
He stated that he has been involved in capital
litigation for about twenty years. He testified that he
I's board certified in crimnal trial practice and is
serving his second termon the crimnal |aw board
certification commttee (PCR 5939). He testified that
he publishes regularly on capital issues in the Florida
Association of Crimnal Defense Lawers Defender Journal
(PCR 5941). He stated that he has tried fifty first-
degree nurder trials, in about half of which the State
sought the death penalty (PCR 5942). He testified

that three to five of his capital cases involved use of
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the intoxication defense at the guilt phase, and many of
the others concerned intoxication issues as mtigation
(PCR. 5942). He also stated that he has taught | awers
about the death penalty, served as a trial consultant on

nunerous cases, and testified as an Strickland expert in

postconvi ction hearings (PCR 5943-5947). He then
testified about the standard of practice in 1989-1990 in
Florida for investigation at the penalty phase (PCR
5948-5957). M. Norgard also testified about the
standard of practice in 1989-1990 in Florida for

I nvestigating and preparing an intoxication defense
(PCR. 5957-5965). He testified that the genesis of
death penalty training in 1990 for attorneys in Florida
came out of the West Pal m Beach area and the West Pal m
Beach Public Defender (PCR 5968). M. Norgard
testified that many of the things he |l earned were from
Ri chard Greene, in that public defender office (ld.).
M. Norgard testified that it was his opinion that M.
Pietri's trial counsel did not neet the standard of
reasonably effective assistance at the guilt phase
because of their failure to use an intoxication defense

at the 1990 trial (PCR 5971-5973). He explained his
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rationale, stating that "[t]he idea of [presenting an

I ntoxi cation defense] w thout experts, even if it

I nvol ves experts for both sides opining one way or

anot her; corroborating evidence of the nental illness or
this case cocai ne use, you know, | nmean there is
effectively no defense present" (PCR 5972). He also
testified about what he described as trial counsel's
deficient performance at the penalty phase (PCR 5973-
5977). He stated that "you need to devel op your experts
prior to trial, you need to provide "emwth the
necessary information so that they can do the job you're
asking themto do, and you need to select qualified
experts, which wasn't done in this case" (PCR 5975-
5976). M. Norgard testified that in a capital case,
even if you client denies that he did it, you still have
to prepare the penalty phase (PCR 5983).

On cross-examnation, M. Norgard testified that his
understanding prior to his testinony was that he would
be limted to offering opinions about the community
standard for capital representation in Florida in 1989-
1990 (PCR. 5986-5987). He stated that he did not

review the entire record of the Pietri case (PCR
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5988). He testified that he did not talk to either M.
Birch or M. Miurrell as part of his preparation (ld.).
Dr. Terry Gol dberg, a neuropsychol ogi st retai ned by
postconvi ction counsel, testified at the evidentiary
heari ng on March 19, 2002, about a neuropsychol ogi cal
battery of tests he adm nistered to M. Pietri in prison
(PCR 6417-6557). He testified that he works full-tinme
as a neuropsychol ogi st at the National Institute of
Mental Health in the area of schizophrenia research, and
that private forensic work constitutes only about 5% of
hi s professional work (PCR 6418-6420). Dr. Gol dberg
stated that he is a licensed psychol ogist in Virginia,
the District of Colunbia and in Maryland (PCR  6421).
He then testified about the results of a short formlQ
WAl S-R test that he adm nistered to M. Pietri which
indicated a full scale 1Q of 76, which he described as
consistent with a prior prison Beta | Q score obtained by
M. Pietri of 82. (PCR 6433-6444). Dr. Gol dberg noted
that his short formWAIS only took fifteen to twenty
m nutes, while admnistering the full WAIS-R woul d have
taken up to ninety mnutes of the three hours testing

time he spent with M. Pietri (R 6430, 6439). Dr.
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ol dberg's testified that he adm nistered a battery of
psychol ogi cal tests over the tine he spent with M.
Pietri and he expl ained what the results of the testing
told himabout M. Pietri's nental functioning (PCR
6444-6474). Hi s ultimte opinion, based primarily on
his objective testing, was that "[M. Pietri's cognitive
i mpai rments were due to cerebral dysfunction."” (PCR
6442). He expl ained that:

The cognitive inpairnments that [ M.

Pietri] was experiencing, that was

observabl e on these neuropsychol ogi cal

tests were due to dysfunction in his

brain. That [the iInpairnments] were not

probl ens due to notivation, gross | ack

of conprehension, |ack of cooperation,

or; I"msure as we'll get to;

mal i ngeri ng.
(PCR 6442-6443). He testified that it was his opinion
that these cognitive inpairnents identified in his
testing, on their own, rose to the |level of non-
statutory mtigation (PCR 6444). Based on the
background materials provided by postconviction counsel
and his own testing and interview of M. Pietri, Dr.
Gol dberg determ ned that conparing M. Pietri's

estimated full scale 1Q score of 76 to his tested nornal

reading |l evel indicated to himthat "an
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accunul ation...of risk factors...eventually took a toll
on his neurocognitive function; that includes his
intellectual efficiency" (PCR 6474). He then
testified that these risk factors included M. Pietri's
depri ved background, head injuries, traumatic chil dhood
trauma or abuse, the chaotic famly situation with 14
si blings, frequent noves, and his history of poly-
subst ance abuse. (PCR. 6474-6475). Dr. Coldberg
testified that he understood his role as an expert in
M. Pietri's case "to be to characterize the cognitive
| npai rments that he had, and to discern if they were
consistent with. . . organicity" (PCR 6476). He
stated that the neuropsychol ogical battery of tests that
he perforned were the basis for his conclusions (PCR
6477) .

On cross-exam nation, Dr. Goldberg testified that he
was not |icensed to practice psychology in Florida and
reiterated that 90% of his practice is research oriented
(PCR. 6482). He testified that it is possible that M.
Pietri's cognitive inpairnments may have inproved over
time since he has not been able to abuse substances on

death row (PCR 6486). He then stated that he had
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spoken in the past with sone of the other experts
involved in M. Pietri's case (PCR 6488). He also
testified that he had reviewed two vol unes of background
materials and sonme suppl enental information (PCR 6489-
6491). He stated that his concl usions were based
primarily on his testing and clinical interview of M.
Pietri (PCR 6491). He then testified that he had

adm nistered fifteen to twenty different psychol ogi cal
tests and sub-tests to M. Pietri (PCR 6492).
Thereafter, Dr. Gol dberg answered a | ong |ine of
guestions concerning the concept of malingering and

whet her his testing protocol allowed for the possibility
that M. Pietri was not giving his full effort on the
battery of tests (PCR 6492-6504). Dr. Gol dberg then
testified about his rationale for using the WAI S-R
subtests with M. Pietri and answered questions about
his analysis of the results (PCR 6504-6517). He then
di scussed sone of his other test results, including the
Trails A and B, the WRAT, and the Wsconsin Card Sort,
(PCR. 6518-6525). Dr. Coldberg testified that he did
not ask M. Pietri about the actual shooting of the

officer (PCR 6534-6435). He testified that his
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testing was intended to look at risk factors for brain
damage, not to try to understand M. Pietri's intent at
the time of the crine (PCR 6536). Dr. Gol dberg stated
that his finding of nonstatutory mtigation based on his
testing indicates that M. Pietri was "a damaged human
bei ng that had a damaged brain" (1Ld.).

On redirect, Dr. Goldberg testified that he had an
i nformal contact with his coll eague, neurol ogist Dr.
Thomas Hyde, who advised himthat he had exam ned M.
Pietri, who Dr. Hyde said exhibited several neurol ogic
signs of frontal |obe dysfunction (PCR 6543). Dr.
Gol dberg testified that he made the decision to use the
four subtests of the WAIS-R wi thout any input from M.
Pietri's lawers (PCR 6545). Dr. Col dberg testified
that 80-90% of the intelligence testing done in the
United States is done using short fornms of tests (PCR
6548). He stated that using the short formtest is his
own personal practice in his research, civil work and
crimnal forensic work (PCR 6548). Dr. Gol dberg
testified that he was never under the inpression that he
woul d be the only expert in M. Pietri's case. (PCR

6550) . Dr. John Spencer, a clinical
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and forensic psychol ogist, testified at the evidentiary
heari ng on March 19-20, 2002 as a rebuttal w tness for
the State (PCR 6559-6690). He stated that 85% of his
practice is forensic (PCR 6560). He conducted a three
and a half hour clinical interview of M. Pietri at

Uni on Correctional over two days, January 22-23, 2002
(PCR. 6565). He also reviewed the background materi al
created by the defendant's counsel and nunerous
depositions and statenents (PCR 6565-6567). Although
Dr. Spencer did no formal psychol ogical testing of M.
Pietri, he opined about the adm nistration of the WAIS-R
by Dr. Goldberg (PCR 6567-6570). On voir dire, Dr.
Spencer noted that the Clinical and Forensic Institute,
of which he is President and Cinical Director, is a
grant recipient of the Florida Departnment of Corrections
(PCR. 6571). He estimated that the DOC grant
constitutes up to two-thirds of the $500, 000 gross
annual incone of the business (PCR 6572-6573). He
said that this was not a conflict of interest that
prevented himfrom accepting forensic appointnments in
capital cases fromthe State (PCR 6573). He confirned

that in his pre-trial deposition he testified that he
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used no standard protocol for his forensic evaluations
(PCR. 6575). Back on direct, he opined that based on
his clinical interview, there was "No way in the world"
that M. Pietri had an | Q of 76, but even if he did,
"that's not that horrifying" (PCR 6585). He said that
at the tine he went to the prison, he had nunerous
psychol ogi cal tests and instrunents with him but since
hi s purpose was to do a general assessnent of M. Pietr
"I went to go see what shook out"” (PCR 6590). Spencer
contended that he didn't know when he went to the prison
what he woul d be asked to rebut, or what question he was
bei ng asked to answer (PCR 6590). He said that M.
Pietri clearly described the shooting of the officer and
he based his opinion about M. Pietri's intent on his
own words (PCR 6593-6595). He was not convinced that
M. Pietri suffered chil dhood sexual abuse (PCR 6596-
6601) .

On cross-exam nation, Dr. Spencer confirmed that he
had provided his report to M. Pietri's counsel the day
before (PCR 6603). He testified that his enpl oyee,

Ms. Butts, a clinical psychol ogist and an attorney who

was allowed to sit at counsel table over defense
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obj ection, was being provided by his office as a
consultant to the state attorney's office free of charge
(PCR. 6604-6607). He said that he did not think that
the contents of his report differed fromthe
representations in his deposition (PCR 6607-6608). He
testified that he had a WAIS Il 1Qtest with himat the
pri son when he saw M. Pietri, "But | didn't need it"
(PCR. 6609). He also said that he and the state
attorney were 45 mnutes late for both days of the
evaluation of M. Pietri (ld.). He admtted that he
had not studied the background materials concerning M.
Pietri at the tine of the evaluation (PCR 6610). He
al so confirnmed that he had never recommended that a ful
scale WAIS be adm nistered to M. Pietri (PCR 6612).
He said that he had reviewed Dr. Gol dberg's deposition
and raw data, but his opinion was that Gol dberg's
testinony, which he sat through, "expanded quite a bit.
.on his opinion" (PCR 6614). He agreed that the
State never requested that he performa full scale 1Q
test or tests for malingering (PCR 6618). He agreed
that his review of Dr. Goldberg's test results reveal ed

no evi dence of cognitive inpairnents (PCR 6634). Dr.
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Spencer's testinony affirnmed M. Pietri's cocaine

addi ction and history of chronic substance abuse as was
found by all the other experts (PCR 6628, 6637). He
testified that although the State nmade no request that
he include in his report any opinions concerning
statutory and non-statutory mtigation, he did so (PCR
6631). Dr. Spencer testified that "w thout any
guestion” M. Pietri suffered from chronic substance
abuse including cocaine addiction (PCR 6628). Dr.
Spencer testified that he is not qualified to performa
neur ol ogi cal evaluation (PCR 6666). He testified that
he coul d not deci pher Dr. Hyde's witten report
concerning a neurol ogical evaluation of M. Pietri
provided in surrebuttal (PCR 6671). He suggested that
M. Pietri mght be genuinely renorseful about the
offense (PCR 6674). He also agreed that M. Pietri is
a cocaine addict and was likely in a state of cocaine
wthdrawal at the tinme of the offense (PCR 6676).

Dr. Spencer said that he did not see the need for either
a neuropsychol ogi cal or neurol ogi cal evaluation of M.
Pietri (PCR 6677).

Dr. Thomas Hyde, a behavi oral neurol ogi st, provided
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an authenticating affidavit dated June 14, 2002,
pursuant to the order of the |ower court, in support of
his witten report of neurological evaluation of
Norberto Pietri that was entered into evidence at the
evidentiary hearing in surrebuttal (R 6782-

6783) (Def ense Exhibit #56). Dr. Hyde's affidavit

I ndi cates that he reviewed the deposition and
attachnents of Drs. ol dberg, Lipman, Spencer and
Sultan. The affidavit supports his unrebutted nedical
di agnoses of M. Pietri's neurol ogi cal and psychiatric
di sorders noted in his witten report that was admtted
as surrebuttal evidence to Dr. Spencer's testinony, on
the | ast day of the evidentiary hearing.

Gary Caldwell testified at the evidentiary hearing
on March 20, 2002 (PCR 6691-6718). He said that today
and in the fall of 1989 and the spring of 1990 he was
enpl oyed as an assistant public defender (PCR 6691).
He was nostly doing capital appeals in 1989-1990 (PCR
6692). He testified that about six weeks ago, he spoke
with Gail Martin, a fornmer PD investigator now in
private practice, who was visiting his coll eague Richard

Greene in an adjacent office (PCR 6693). M. Mrtin
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was searching for any docunents connected to work done
In 1990 on the Pietri case (PCR 6694-6695). M.
Cal dwel | | ocated a docunent that he created in 1990 and
he brought the docunment with himto the hearing (PCR
6695). He described the docunent as "a draft affidavit;
whi ch was not formally executed, setting out nore or
| ess cont enporaneously, different discussion that | and
ot her people had in nmy presence with Donnie Miurrell and
Peter Birch, about the Phase Il preparation in the case"
(PCR 6696). The draft affidavit was admtted into
evi dence, over State objection, as Defense Exhibit #60.
The witness testified that he did not recall talking
with either Donnie Murrell or Peter Birch after the
events nenorialized in his affidavit in the intervening
years (PCR. 6709). The witness testified on cross-
exam nation that he did not believe that he or M.
Greene or M. Malone had an ethical duty to report trial
counsel to the trial court or the bar if they believed
M. Pietri was being inconpetently represented by his
| awers in 1990 (PCR 6713).

Ri chard Greene, another West Pal m public defender,

testified on March 20, 2002 at the evidentiary hearing
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(PCR 6719-6731). He said that he was briefly counsel
of record for M. Pietri before he filed a conflict of

i nterest notion (PCR 6719-6720). He also provided an
affidavit to trial counsel Peter Birch in support of a
change of venue in the Pietri case (PCR 6721-6722).
He did nmeet in 1990 with Birch, Murrell, Caldwell and
Steve Mal one to discuss the penalty phase of M.
Pietri's case (PCR 6722). It appeared to himthat
they were basically unprepared for the penalty phase
(PCR 6723). He also said that he recalled that M.
Birch had a vacation schedul ed between the neeting and
t he schedul ed penalty phase (l1d.). He did recently
review the draft affidavit prepared by M. Caldwell, but
could not recall if he knew about it in 1990 (PCR
6724). He has no recollection as to what invol venent

Gail Martin had in the Pietri case (PCR 6725).

Steve Mal one, a Pal m Beach County public defender,

was the final witness at the evidentiary hearing on
March 20, 2002 (PCR 6735-6747). He testified that
after the guilt phase verdict in M. Pietri's case, Gary

Cal dwell asked himto go along to Donnie Miurrell's
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office with him
They really needed help in getting

ready for the penalty phase. They did

not have nmuch at all in the way of any

sort of non-famly w tnesses or records

or docunents at that tine, so we sort

of went through a short course in how

to investigate a penalty phase with

them And | offered to do whatever |

could to get the records they needed,

records and devel op witnesses.
(PCR 6737). He identified the draft affidavit that was
prepared by M. Caldwell (PCR 6738). He said that he
reviewed it back in 1990 and agreed at that tine that it
accurately reflected what had been tal ked about, with
the exception of the |ast paragraph on page two (PCR
6739). After review ng the docunent again, he recalled
sonme additional details. Specifically, that "they were
very resistant to ideas. Both -- they would say it was
either they couldn't get the noney or they didn't have
the tinme. So, | suggested getting a continuance for the
penalty phase to give us nore tinme" (PCR 6740). He
testified in response to a question fromthe | ower
court, "Peter's reputation is basically the detail nan,

and Donnie's always the dogged trial |lawer, is sort of

the way | would frane it. But you know, |'ve done a | ot
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of these cases, and everybody makes m stakes, everyone
can" (R 6746).
SUVMARY OF THE ARGUMENTS

1. There was no reliable adversarial testing at
the guilt phase of M. Pietri's trial due to the
conbi ned effects of trial counsels' prejudicially
deficient performance. Trial counsel failed to conduct
an investigation into intoxication at the tine of the
of fense, despite anple evidence of M. Pietri's |long
st andi ng substance abuse problens. Trial counsel also
negligently failed to preserve a challenge for cause
jury selection issues at trial to M. Pietri's
prejudice. Trial counsel failed present evidence to
negate specific intent in support of M. Pietri's
i nnocence of first degree nurder.

2. No adequate adversarial testing occurred at the
penalty phase. Trial counsel failed to properly
I nvestigate a wealth of mtigation that was avail abl e.
Substantial mtigation, both statutory and nonstatutory
was avail abl e, yet was not investigated or presented due
to counsel's prejudicially deficient performance. Trial

counsel failed to retain experts until after the guilt
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phase of M. Pietri's trial.

3. The lower court erred in denying M. Pietri's
public records request and notion to conpel directed to
the State Attorney.

4. The | ower court's order denying relief after
the evidentiary hearing was not an exercise in
I ndependent wei ghi ng of the evidence or fact finding,
but rather it was an abuse of discretion and an exanple
of prejudicial bias.

5. M. Pietri is insane to be executed; he raises
this issue for preservation purposes, as it is not yet
an issue ripe for consideration.

ARGUMENT | -- LACK OF GUILT PHASE ADVERSARI AL

TESTI NG

A.  EFAILURE TO | NVESTI GATE, PREPARE AND PRESENT AN
| NTOXI CATI ON DEFENSE

On cross-exam nation at the evidentiary hearing, the
State solicited an explanation fromtrial counsel as to
just what his defense was at the guilt phase. M. Birch
testified that:

Q The defense was that there was
no preneditation, this was second

degree nmurder. That's what | was
trying to get the jury to accept, this
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was a case of second degree nurder.

A I n which way, how were you
trying to factually tell themthrough
your client this was second degree
murder not first?

A Through the action up to the
shooting and the shooting, itself, that
was pretty much it, to focus on it,
that the conduct of Norberto Pietri was
not that of someone who was engaged in
a preneditated killing.

(PCR. 6164-6165). The record of the trial contradicts
M. Birch's testinony at the evidentiary hearing. Birch
argued to the jury that M. Pietri's active cocaine
addiction was the linchpin of his case that M. Pietri
did not preneditate the killing of Oficer Chappell:

Al'l of Norberto's crines spell one
t hi ng, cocaine. Cocaine is gripping
this world Ii ke nothing before. People
who woul d never lie, lie for cocaine.
Peopl e who woul d never cheat, cheat for
cocai ne. The cocaine was ripping him
apart. So should Norberto Pietri be
excused for his cocai ne addiction? No,
absolutely not. W are not asking that
you excuse him W are only giving you
t he whol e picture and asking you to
consider the entire picture, the focus,
and know Norberto Pietri's m nd was on
cocaine. All of the burglaries,
everything he did was focused and
centered on one purpose, to get
cocai ne.

(R 2550-51)(enphasis added). M. Birch testified that
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he never had a direct conversation with M. Pietri in
which an affirmative decision was taken to not use an

I ntoxi cati on defense at the guilt phase (PCR 6168).

He inplied that his own personal prejudice against the
use of the intoxication defense ("the belief on ny part
that a jury would not accept intoxication") was an

I mportant reason that such a conversation never took
place (PCR 6169). This failure to explore the defense
wth M. Pietri, in and of itself, was deficient

performance. Presley v. State, 388 So. 2d 1385, 1386

(Fla. 2d DCA 1980). G ven the specificity of his

argunent to the jury, quoted supra, the absol ute

necessity for additional evidentiary support at the
guilt phase for an intoxication defense is even nore
appar ent. During voir dire, the jury in M. Pietri's
case was questioned about their views on intoxication
and the fact that intoxication can, in sone instances,
negate the elenent of intent (R 563-75, 1068-70, 1072-
74, 1208, 1231, 1528-33, 1638-41). Also during voir
dire, the prosecutor infornmed the jury that even though
the judge instructs on voluntary intoxication, they were

free to conclude that it didn't exist. (R 1482). The
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jury later received a jury instruction on this
affirmati ve defense. (R 2646-47).

Trial counsel explicitly promsed the jury during
openi ng argunent that he would show there was no
premeditation. (R 1823). The only w tness who
testified for the defense during the guilt phase of the
defendant's trial was the defendant hinmself. (R 2266).
M. Pietri's testinony mainly consisted of self-reported
background i nformati on concerning his life and his
subsequent invol vement with drugs, specifically
marij uana and cocaine. (R 2273-75). He explained that
he becane addicted to cocaine and started comm tting
robberies to support his habit. (R 2277-81). He
further testified about his arrests and incarcerations
t hat occurred because of his desire for drugs and how he
becane re-addicted to drugs once he was rel eased from
prison. (R 2285, 2325). He al so expl ained about the day
of the crinme and about how he reacted when he saw the
police officer. M. Pietri testified that he was
t hi nking "I'm Caught." (R 2388).

M. Pietri testified that on the day of the crine,

he pulled over as directed by the police officer and sat
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there. He said that he felt frozen. (R 2391). As the
of fi cer approached, M. Pietri grabbed the gun, which
was next to himin the pouch and he shot the officer.
He was in shock afterwards and did not realize what he
had done. (R 2391). M. Pietri testified that he had
not thought about trying to kill the officer and did not
intend to kill himwhen he shot the gun. (R 2391). No
ot her testinony was offered by the defense concerning
M. Pietri's drug use or the effects that the drugs he
was using had on his nental state. Yet, Donnie Murrell
testified at the evidentiary hearing that his goal in
examning M. Pietri was to negate preneditation in the
jury's eyes (PCR 6197).

Trial counsel argued during closing argunents that
M. Pietri was not guilty of first degree nmurder unless
they (they jury) were convinced beyond all reasonabl e
doubt that M. Pietri had a preneditated intent to kill
the victimin this case. (R 2538). Counsel went on to

define preneditated i ntent as killing after
consciously deciding to do so." (R 2538). Counsel then
argued that all of M. Pietri's crines pointed to one

thing: cocaine. (R 2550). Counsel argued that while
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the jury should not excuse M. Pietri for his cocaine
addi ction, they should focus on the whole picture and
try to understand that his m nd was on cocaine. (R
2550-51). As evidenced by their verdict of guilty, the
jury failed to find the affirmati ve defense of

I nt oxi cati on.

The jury failed to find intoxication as a defense
since trial counsel failed to present any supporting
evi dence of such a defense. Initially, trial counsel
failed to adequately investigate M. Pietri's history of
drug addiction and how that addiction and its natural
consequences rendered M. Pietri unable to formthe
necessary elenent of intent to conmt nurder. Trial
counsel failed to adequately interview M. Pietri's
fam |y and acquai ntances concerning how M. Pietri's
nmental state was substantially altered because of his
addiction. Trial counsel never bothered to interview
two of the four people who were with his client al nost
continually for the week after he escaped from Lantana
Correctional, his brother Luis Serrano and Randy
Roberts. Perhaps this was due to the utter disarray

into which trial counsel's initial defense that
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"sonebody else did it" was thrown into by two separate
events. First, by the State obtaining confidential
docunments fromhis guilt phase investigator, and second,
due to M. Pietri's religious conversion and confession
to M. Birch that he had, in fact, shot Oficer
Chappel | .

On Decenber 27, 1989, trial counsel Birch filed a
notion to dism ss the indictnment or del ay proceedings,
based on the actions taken by the Delray Beach Police
Depart nent through Nancy Adans, who had stol en docunents
fromthe office of Virginia Snyder, the defense
I nvestigator retained when M. Pietri was contesting his
guilt (R 146, 3552-54). During a hearing on his
noti on on Decenber 28, 1989, Birch requested a
conti nuance until the State conpleted its investigation
of Nancy Adanms, who according to defense counsel had
refused to give testinony and had indicated that she
woul d i nvoke her Fifth Amendnent right to not
incrimnate herself (R 146). The trial court denied
def ense counsel's notion at the conclusion of the
hearing (R 200).

M. Birch stated on the record at the hearing on
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Decenber 28, 1989 that the entire defense of M.
Pietri's case was in the purloined docunent. (R 150).
The infiltration of the defense team by Nancy Adans
prejudiced M. Pietri's defense by throwi ng the defense
teaminto disarray. On Decenber 20 Birch had filed a
notion for change of venue that was denied at the
Decenber 28th hearing, as was his Decenber 27 notion for
conti nuance of the penalty phase for 30 days after the
guilt phase concluded (R 3555). However, Judge Mounts
deni ed defense counsel's notion to delay or dismss
proceedi ngs. (R 200).

Counsel was rendered ineffective by both his failure
to properly investigate and litigate the issues
concerning the purl oi ned docunents and by the State's
action in obtaining themfromhis investigator. The
failure by defense counsel to request alternative
relief, beyond his notion to dism ss or del ay
proceedi ngs, was negligent. At a mininmum trial counse
shoul d have al so noved to bar testinony at trial from
any officers of the Delray Beach Police Departnent, to
recuse the Pal m Beach County State Attorney fromthe

prosecution of the case, and to suppress any and all
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statenents nade by M. Pietri. Failure to do so was an
I nvol untary surrender by counsel of M. Pietri's Fifth
Amendrent rights.?3

After the Cholo did it defense fell apart, it was
critical for trial counsel to put together a workable
defense for M. Pietri. Mre inportantly, counsel
shoul d have recogni zed the necessity of retaining a
gual i fi ed addi cti onol ogi st or neuropharnacol ogi st to
evaluate M. Pietri. Birch was on notice when he got
Dr. Krop's letter of Decenber 26, 1989, with a primry
finding of substance abuse (PCR 5494-5495). He also
was faced with M. Pietri's new version of events that
had been communicated to M. Birch after his client's
pre-Christmas religious conversion experience, an event
that would require calling M. Pietri as a w tness
(PCR. 5914). The defense case now centered around M.
Pietri's drug use and it's effects on his nental state
at the tinme of the offense. Testinony froma qualified

nmental health professional with a specialty in substance

A summary judgenment was entered against Virginia Snyder's
civil clainms against the City of Delray Beach on June 23, 1998 in
circuit court. On appeal, the DCA affirnmed. Snyder v. City of
Del ray Beach, 736 So.2d 1243 (Fla. 4th DCA 1999), r'hg deni ed Aug.
16, 1999.
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abuse woul d have provided the jury wth an understandi ng
of how certain drugs affect one's m nd and how t hey
could obstruct the formation of intent. C early counse
shoul d have known by the end of Decenber that it was
critical for himto have an appropri ate expert to neet
wth both M. Pietri and the persons who knew about his
drug history. Therefore, it was unreasonable for
counsel to fail to retain such an expert prior to the
guilt phase of M. Pietri's trial, particularly

consi dering that psychol ogi st denn Caddy, who
interviewed M. Pietri the day before his testinony,
testified on proffer during the penalty phase that while
M. Pietri could have fornmed the specific intent to kill
in his cocaine withdrawal state, Caddy's opinion was
that M. Pietri did not formthat intent. (R 3021).
Caddy reiterated that testinony at the evidentiary
heari ng when he opined that M. Pietri was "extrenely

| npai red" and that a "cocai ne intoxication state" my
have triggered the shooting (PCR 5741, 5765). Trial
counsel's failure to present any wtnesses who could
informthe jury of M. Pietri's nental state at and

about the time of the offense was deficient performance.
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According to Donnie Miurrell's testinony, "the sub-
theme of [M. Pietri's] defense" was that his use of and
addiction to drugs on the day of the crine negated the
formation of the intent to commt nurder, yet counsel
failed to investigate or present any supporting evidence
of this defense (PCR 6202). Due to his |ack of
I nvestigation and preparation, counsel was conpletely
I neffective in closing argunent as he had no supporting
evidence to convince the jury that M. Pietri's

addi ction, cocaine binging and withdrawal could and

actually did inhibit the formati on of the necessary

el ement of intent in this case. Wat Dr. Lipman
cogently described at the evidentiary hearing as

“met abolic intoxication" was never placed before the
jury (PCR 5626). This was testinony that could have
be obtai ned and presented in 1990. Counsel basically
asked the jury to take M. Pietri's word, w thout any
ot her evidence, that: 1) he was addicted to cocai ne and
ot her drugs at the tinme of the crinme and 2) that this
addi ction inhibited the formati on of the el enent of
intent. It was unreasonable of counsel to place that

burden on the defendant and the jury. Had the jury
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recei ved supporting evidence through the use of
appropriate and properly prepared experts, the jury's
decision on this issue would have been different.
The state took full advantage of the deficient
performance of trial counsel by arguing at the
conclusion of the guilt phase that it did not matter
whet her M. Pietri was "on cocaine" or not. (R 2576).
In fact, the state is still doing so. During the
penalty phase closing argunent the state even questioned
whether M. Pietri was a drug addict. (R 3049). Now,
even the state's rebuttal wtness, Dr. Spencer, no
| onger disputes M. Pietri's cocaine addiction (PCR
6676) .

Because of counsel's actions, the jury and judge
never heard inportant testinony proving |lack of intent.

In Strickland v. Washi ngton, 466 U.S. 668 (1984), the

United States Suprene Court held that counsel has "a
duty to bring to bear such skill and know edge as w | |
render the trial a reliable adversarial testing
process."” 466 U S. at 688 (citation omtted).

Strickland requires a defendant to plead and denpnstrate

(1) unreasonabl e attorney performance, and (2)
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prej udi ce.

Trial counsel was required to investigate the
voluntary intoxication defense and to present it
directly with adequate support at the trial. Sinply
putting the defendant on as the only witness in support
of the defense and then arguing it to the jury was
deficient performance that operated to the substanti al
prejudice of M. Pietri.

The fact that the trial court instructed the jury on
voluntary intoxication in no way relieves trial counsel
of the responsibility to adequately present the defense.
The standard governing a defendant's right to a jury
instruction in this regard is also settled: any evidence
of voluntary intoxication at the tine of the alleged
offense is sufficient to support a defendant's request

for an instruction on the issue. Gardner _v. State, 480

So. 2d 91 (Fla. 1985); Mellins v. State, 395 So. 2d

1207 (Fla. 4th DCA), review denied, 402 So. 2d 613 (Fla.

1981). In terns of voluntary intoxication, Florida's
courts have consistently acknow edged that such a
def ense nust be pursued by conpetent counsel if there is

evidence of intoxication, even under circunstances where
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trial counsel explains that he or she "did not feel

defendant's intoxication 'met the statutory criteria for

a jury instruction. Bridges v. State, 466 So. 2d 348

(Fla. 4th DCA 1985). The jury in M. Pietri's trial did
receive a voluntary intoxication instruction (R 2646-
47). 1t should be noted that the prosecutor in this
case shortened the voluntary intoxication instruction

wi t hout objection from defense counsel. This was
deficient performance (R 2447-8).

Trial counsel's failure to obtain corroboration of
M. Pietri's substance abuse and history of intoxication
t hrough wi tnesses or docunentary evidence and his
failure to provide themto experts at the guilt phase
and penalty phase was al so deficient perfornmance.

At the evidentiary hearing M. Pietri presented
evidence to show that due to voluntary intoxication he
was not capable of formng and did not formthe specific
intent to kill O ficer Chappell. Additional evidence
was presented that supported a jury finding that M.
Pietri's severe cocai ne addiction supported an inference
that he was intoxicated at the tine of the offense.

M. Mirrell's testinmony concerning his |ack of
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knowl edge about Dr. Krop, and the |last m nute

acqui sition and preparation of Dr. Caddy and Jody |odice
itself provides a cogent explanation of how the use of
experts in M. Pietri's case fails to neet the standards

establ i shed by Ake v. Oklahoma, 470 U.S. 68 (1985)

(PCR 6202-6220). Wen nental health is at issue,
counsel has a duty to conduct proper investigation into
his or her client's nmental health background, and to

assure that the client is not denied a professional and

prof essionally conducted nental health eval uati on. See

Maul din v. Wainwight, 723 F.2d 799 (11th Cir. 1984).
Dr. Caddy, the only expert who testified in 1990 after
evaluating M. Pietri, testified at the evidentiary
hearing that his three and a half hour evaluation was a
| ast minute job, and that a normal penalty phase

eval uati on woul d nean early invol venent, psychol ogi cal

testing, and "far nore" than he had tine to do (PCR
5700-5701). And it is inportant to recall that Dr. Caddy
saw M. Pietri after the guilt phase was over, only the
day before the penalty phase began. See Bonnie &

Sl obogin, The Role of Mental Health Professionals in the

Crimnal Process: The Case of |Inforned Specul ati on, 66
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Va. L. Rev. 727 (1980) (cited in Mason, 489 So. 2d at
737)("[1]t is inpossible to base a reliable constructive
or predictive opinion solely on an interview with the
subject.").

Dr. Lipman's neuropharmal ogi cal testinony at the
heari ng and the psychol ogi cal opinions of Dr. Krop and
Dr. Caddy all establish that an intoxication defense was
appropriate and required in M. Pietri's case based on
their findings that M. Pietri was "so intoxicated that

he [was] unable to forman intent to kill" Harich v.

Wai nwri ght, 813 F. 2d 1082, 1090 (11th Gir. 1987)(citing

Wlilley v. Wainwight, 793 F. 2d 1190, 1194 (11th GCr

1986). (PCR. 5618-5629, 5620, 5626, 5506-5507, 5509-
5510, 5741). Arguably, when taken in the context of the
ot her experts opinions, even Dr. Spencer's opinion that
M. Pietri was in cocaine withdrawal at the tinme of the
offense is relevant and material to "nmetabolic
I ntoxi cation" (PCR 6676).

M. Pietri submts that evidence presented at the
evidentiary hearing conclusively refutes the trial
court's finding in the sentencing order:

| reject as contrived and fabricated
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his self serving claimof cocaine

I ntoxication. In fact, his lucid,
coherent and | ogical testinony and the
evi dence of his conduct revealed in the
trial show that, like so many ot hers
who use this central nervous system
stimul ant, he was sharpened, el evated,
nore alert and cunning than one woul d
expect in the normal experience.

(R 3709). Relief should issue in the formof an order

for a newtrial based on Strickl and.

B. EAILURES DURI NG JURY SELECTI ON

This Court should re-visit trial counsel's failure
to preserve challenge for cause jury sel ection issues
noted in the evidentiary hearing testinmony of M. Birch
and M. Murrell in the context of ineffective assistance

of trial counsel below (PCR 5927-5928). See Pietri

v. State, 644 So. 2d 1347 (Fla. 1994). Unr easonabl e
and ineffective trial performance has been found and
prejudi ce has been presunmed when trial counsel failed to
chal l enge jurors who expressed a bias or prejudice in
favor of the death penalty; who indicated that they felt
all indicted people were guilty and; who indicated that
the defendant's failure to testify would be held agai nst
hi m

M. Pietri's trial counsel was ineffective in that
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he failed to effectively challenge for cause Juror
Carrol after Juror Carrol unequivocally answered that he
woul d automatically vote for the death penalty if there
was a first degree nurder of a police officer. (R 1259).
This issue was found on direct appeal not to have been
preserved for review, and that failure was deficient
performance by trial counsel, who was al so appell ate
counsel, that operated to the significant prejudice of
M. Pietri.

C. I NNOCENT OF FIRST DEGREE MJURDER

The state in this case proceeded only under the
theory that this crinme was preneditated first-degree
murder. As explained el sewhere, M. Pietri's addiction
to drugs, particularly cocaine, prohibited the formation
of the necessary elenent of intent for the crinme of
premeditated nurder. As such, it was inpossible for him
to be convicted of first degree nurder in this case.

M. Pietri's history of drug addiction and how t hat
addiction rendered M. Pietri unable to formthe
necessary elenment of intent to commt nurder. Testinony
froma qualified nental health professional with a

specialty in substance abuse woul d have provi ded the
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jury with an understandi ng of how certain drugs affect
one's m nd and how they could obstruct the formation of
I ntent.

ARGUMENT |1 -- LACK OF PENALTY PHASE ADVERSARI AL

TESTI NG
A. FAILURE TO ADEQUATELY | NVESTI GATE AND PRESENT

M Tl GATI ON

Trial counsel was ineffective for failing to prepare
for the penalty phase until after the jury verdict of
guilt was rendered. (R 2602). The law requires that an
attorney charged with the responsibility of conducting a
capital trial begin investigating for the penalty phase
before the guilt phase of the trial and not wait until

the guilt phase is over. Blanco v. Singletary, 943 F.

2d 1477, 1501-02 (11th Cr. 1991).

Counsel was ineffective for failing to retain a
neur opsychol ogi st to evaluate M. Pietri and conduct
bot h standard psychol ogi cal testing and
neur opsychol ogi cal testing. Trial counsel was
I neffective for failing to provide Dr. Caddy with
background material or adequate tine to conduct a proper

evaluation of M. Pietri. Because of counsel's actions
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the jury and judge never heard inportant testinony
proving statutory and non-statutory mtigation.

Counsel was also ineffective for failing to have M.
Pietri evaluated by a qualified addictionol ogist or
neur ophar macol ogi st. The defense case centered around
M. Pietri's drug use and the inpact of |ong term and
short term substance abuse on his nental state at the
time of the offense. Testinony froma qualified
professional with a specialty in the effects of drugs on
the human brain would have provided the jury with a
wealth of mtigation evidence. Dr. Lipman opined that
both statutory nmental health mtigators were present in
M. Pietri's case (PCR 5617). It is clear counsel
shoul d have retai ned an addi cti onol ogi st or
neur ophar macol ogi st. That professional should have been
provided with detail ed background information, then net
with and evaluated M. Pietri. And then the
professional, like Dr. Lipman, should have done follow
up interviews with famly nenbers and friends of M.
Pietri including contacts with persons who used drugs
wth M. Pietri.

Trial counsel failed to adequately investigate M.
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Pietri's history of drug addiction and how t hat
addiction rendered M. Pietri unable to substantially
conform his conduct to the law. Trial counsel failed to
adequately interview M. Pietri's famly and friends
concerning how M. Pietri's nental state was
substantially altered because of his addiction.

Trial expert Caddy had only the briefest of exposure
to any famly nmenbers before he testified. Soci al
wor ker | odi ce never spoke with anyone. Because of
counsel's failures, the jury knew next to nothing about
t he man whose fate was in their hands. There was a
weal th of mtigating evidence that the defense should
have presented, which would have given two additi onal
jurors the basis for also recommending |ife, which would
have resulted in a six to six jury vote.

The United States Suprene Court has held that in a
capital case, "accurate sentencing information is an
I ndi spensabl e prerequisite to a reasoned determ nation
of whet her a defendant shall live or die [nmade] by a
jury of people who may have never nmde a sentencing

decision." Gegg v. Ceorgia, 428 U. S. 153, 190 (1976)

(plurality opinion). In Gregg and its conpani on cases,
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t he Court enphasi zed the inportance of focusing the
sentencer's attention on "the particularized
characteristics of the individual defendant."” 1d. at

206. See al so Roberts v. Louisiana, 428 U. S. 325

(1976); Wodson v. North Carolina, 428 U. S. 280 (1976).

State and federal courts have expressly and
repeatedly held that trial counsel in capital sentencing

proceedi ngs has a duty to investigate and prepare

avail able mtigating evidence for the sentencer's

consideration. Hldwn v. Dugger, 654 So. 2d 107 (Fl a.

1995) .

No tactical notive can be ascribed to an attorney

whose oni ssions are based on ignorance, see Brewer v.

Al ken, 935 F.2d 850 (7th Cir. 1991), or on the failure

to properly investigate or prepare. See Kenley V.

Arnontrout, 937 F.2d 1298 (8th Cir. 1991). It cannot be

said that there is no reasonable probability that the
results of the sentencing phase of the trial would have
been different if the evidence discussed bel ow had been

presented to the sentencer. Strickland, 466 U S. at

694. | neffecti ve assi stance of counsel clains are

governed by the two-step analysis set forth in
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Strickland; to establish a Sixth Anendment violation, a

def endant nust establish (1) deficient perfornmance, and

(2) prejudice. 1d. at 687. The United States Suprene

Court in Wllianms v. Taylor, 120 S.C. 1495 (2000),

reenphasi zed the continuing vitality of the Strickl and

test and reiterated what the standards are with respect
to capital cases and how they are to be properly
applied. The Suprene Court made it clear that M.
Pietri "had a right--indeed a constitutionally protected
right--to provide the jury with the mtigating evidence
that his trial counsel either failed to discover or
failed to offer” WIliams, 120 S.Ct. at 1513. Counsel
in a capital case has a duty to conduct a "requisite,
diligent investigation" into his client's background for
potential mtigation evidence. 1d. at 1524.

In addition to deficient performance, M. Pietri
must al so establish prejudice, that is, that "there is a
reasonabl e probability that, but for counsel's
unprof essional errors, the result of the proceeding
woul d have been different A reasonable probability is a
probability sufficient to underm ne confidence in the

outcone." Strickland, 466 U.S. at 694. If "the entire
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postconvi ction record, viewed as a whole and cunul ati ve

of []evidence presented originally, raise[s] 'a
reasonabl e probability that the result of the []
proceedi ng woul d have been different' if conpetent
counsel " had represented the defendant, then prejudice

I s denonstrated under Strickland. WIIlians. M. Pietr

need not establish his claimby a preponderance of the
evi dence; rather the standard is |less than a
preponderance. Wllians, 120 S.Ct. at 1519 ("[i]f a
state court were to reject a prisoner's claim of

I neffective assistance of counsel on the grounds that
the prisoner had not established by a preponderance of

t he evidence that the result of his crimnal proceeding
woul d have been different, that decision would be
“dianetrically different,' "opposite in character or
nature,' and "nutually opposed' to our clearly
establ i shed precedent ..."). A proper analysis of
prejudice also entails an evaluation of the totality of
avail able mtigation--both that adduced at trial and the
evi dence presented at the evidentiary hearing. 1d. at
1515. Finally, the |law does not require that M. Pietri

establish the existence of mtigating circunstances
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beyond a reasonabl e doubt. Ni bert v. State, 574 So. 2d
1059, 1062 (Fla. 1991) ("when a reasonabl e quant um of
uncontroverted evidence of a mtigating circunstance is
presented, the trial court nust find that the mtigating
ci rcunstance has been proved")

1. Deficient Perfornmance

Both M. Birch and M. Mirrell testified at the
evidentiary hearing regarding their performnce at
trial. Their testinony is the best evidence for the
probl ems that resulted for M. Pietri. Trial counsel
Birch testified at the evidentiary hearing that he had
unsuccessfully contacted at | east five nental health
experts before he found Dr. Caddy at the el eventh hour
(PCR 6160). He testified that he had no recoll ection
as to whether the experts he tried to contact were
unable or unwilling to opine about cocai ne use as
mtigation (PCR 6162). He explained that Dr. Caddy
cane "highly recommended” but "he wanted nore tine"
(PCR. 6160-6161). The trial record indicates that Dr.
Caddy did not conduct any psychol ogical testing (R
3003). His only background information cane from M.

Pietri's self report, a neeting with sone of M.
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Pietri's famly nenbers, and the probabl e cause
affidavit provided by counsel (R 3003). His penalty
phase testinony focused on M. Pietri's life history,
and his opinions that arguably provide nonstatutory
mtigation (R 2958-2967). He al so opined about M.
Pietri's propensity towards drug usage and his drug
abuse (R 2958-69, 2978-2985). He failed, other than on
proffer at the penalty phase, to opine about M.
Pietri's nental state at the tine of the offense.

Trial counsel failed to give defense clinica
psychol ogi st d enn Ross Caddy and soci al worker Judy
| odi ce adequate background material on M. Pietri and
the of fenses he was standing trial for. A wealth of
docunentary, physical and testinonial evidence was
avail able to counsel. |Inexplicably, counsel failed to
I nvesti gate and provi de necessary material to the
def ense experts. (R 2929, 2941, 3003).

The state took advantage of this error at trial.
The prosecutor effectively utilized the experts |ack of
knowl edge of M. Pietri's background and the facts
relating to the present charges to i npeach the experts.

(R 3001, 3003, 3005). The prosecutor also relied on
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counsels' failure to provide the experts wth background
material in closing argunent to challenge the experts
opinions. (R 3047, 3049, 3051, 3056, 3057, 3058).

d enn Ross Caddy, a clinical psychol ogi st, was
retai ned by the defense on or about February 15, 1990,
ei ght days after the jury returned a guilty verdict.

M. Pietri had been the only defense witness during the
guilt phase of his trial. Caddy testified only at the
penalty phase of M. Pietri's trial. (R 2952-3022).°*

The first contact with psychol ogi st Caddy that is
menorialized in defense counsel's files was on February
15, 1990, the sane day Judge Mounts denied tria
counsel's notion for a thirty day continuance of the
penalty phase, then scheduled to begin on February 22.
(R 2708). The notion was filed that sanme day and
i ncl uded a representation that counsel was unable to
prepare for the Phase || proceedi ngs by February 22.

(R 3652). The record of the hearing refl ects that
al though trial counsel admtted that he had agreed to

the February 22 date after the verdict he was sinply

“During a proffer outside the presence of the jury, Caddy did
opi ne during the penalty phase that Norberto Pietri did not formthe
specific intent to kill in his cocaine w thdrawal state. (R 3021).
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unprepared to go forward:

At that tinme also we thought we would
make a good faith effort to be prepared
by February 22nd. If | may say so, |
feel we have nade a good faith effort.
We have worked on nothing but this case
day and night since the conviction. W
have contacted the offices or the
peopl e of five nental health experts.
We have yet to find one who can assi st
us in this case, not necessarily for
psychol ogi cal testing but nore for the
question of cocaine use which clearly
goes to the mtigating factors. W
don't even have one yet despite our
efforts of contacting five of them W
al so have two in the process of being
contacted. M. Mirrell is flying to
Atlanta to speak with one of them W
are diligently seeking just the use of
an expert. Once we find one, that
person, that gives us all of five days,
six days if you will, to be prepared
for that particular person's testinony.

(R 2704-05) (enphasis added). denn Caddy did only a
"mental status exam nation" of M. Pietri to determ ne

I f there was a question of sanity. (R 2957). He never
did any psychol ogical testing on Norberto Pietri. (R
3003). The person in Atlanta referred during the
February 15 hearing was apparently Jody |odice, a
Georgia licensed clinical social worker, who did
eventual ly testify during the penalty phase for the

def ense about the general effects of freebasing cocaine
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(PCR 6194). She was neither a physician nor a
psychol ogi st. According to the defense files she was
contacted as early as February 13. However, although
she was retained at sone |l ater point by the defense, she
never reviewed any records in the case or net Norberto
Pietri, his famly nenbers, or other who were around him
when he was using drugs. (R 2926-52).

Psychol ogi st Caddy nmet only once with M. Pietri, at
Pal m Beach County Jail, for three and a half hours on
February 21, 1990, the day before he testified. (R
2955). Prior to neeting with M. Pietri, Caddy billed
the defense for a single fifteen m nute tel ephone
conference on February 17. According to his testinony
and billing records, after his contact with Pietri on
February 21, Caddy participated on the sane day in a one
hour tel ephone conversation, in lieu of a deposition,
wth the state attorney and had two half hour tel ephone
consultations with defense counsel. Defense counsel
stated in a hearing the sane day that he was unprepared
to go forward, that he needed nore tine to acquire
records and that he had not had the tinme or noney to get

his client exam ned by an expert. (R 2783-84). O her
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than his actual court appearance, for which he billed
$2, 200, the only other contact with defense counsel or
t he defendant that Caddy billed for was for a hour
consult with defense counsel on February 22, the day of
his testinony.

The only background materials supplied to Caddy by
trial counsel were the Probable Cause affidavit and sone
police statenents, a total of only eight or nine pages!
(R 2956, 3003-04). Caddy did not talk to any of
Norberto Pietri's many famly nenbers until the norning
before he testified. (PCR 5704). The defense sinply
failed to provide Dr. Caddy with any background
material: no police reports, no depositions, no nedical
records, no Departnent of Corrections records, no jail
records, no school records, nothing concerning the
client he was hired to evaluate in this case. (R
3004).

During his exam nation of the defense experts, trial
co-counsel Murrell deficiently failed to solicit any
opi nion fromeither expert as to the presence of any of
the statutory mtigating circunstances. However, during

the closing argunent, trial co-counsel Birch argued for
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el even mtigating circunstances based on the evidence,

I ncluding the factors that M. Pietri commtted the
crimes while under the influence of nental and enotiona
distress and that M. Pietri's capacity to appreciate
the crimnality of his conduct or to conform his conduct
to the requirenments of the law was inpaired. (R 3081).
Yet defense counsel explicitly requested that the court
not read any of the statutory factors in his jury

I nstructions. (R 2746). Four jurors of the twelve did
not recommend death. (R 3100). The failure by trial
counsel to investigate the client's background, to then
| ocat e and prepare conpetent expert w tnesses, and to

t hen exam ne the experts about their findings regarding
t he exi stence of statutory and non-statutory mtigation
was deficient performance. The prejudice to M. Pietri
Is self-evident where the jury recomendati on was only 8
to 4 for death.

Certainly four jurors found that sone mtigation
existed and that it was at |east equal in weight to the
aggravating factors. Proper background investigation
and sel ection, preparation and exam nati on of experts

woul d have resulted in two nobre votes for |ife. In this
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case, two | awers were appointed for M. Pietri, the | aw
partners Birch and Murrell. (R 3489). The deficient
performance by defense counsel is magnified where, as
here, there were two defense counsel available to work
on the case.

The prejudice to M. Pietri created by counsel's
deficient performance was underlined by the absence of
any findings of mtigation in the trial court's
sentencing order, which ridiculed the possibility of
I ntoxi cation as "contrived and fabricated" and "self
serving" (R 3709).

Trial counsel Birch had contacted a psychol ogi st,
Harry Krop, as early as Decenber 5, 1989, for the
pur pose of arrangi ng a psychol ogi cal evaluation of M.
Pietri (R 3543). This was nonths prior to the
February 15, 1990 hearing noted herein, and weeks prior
to the Christmas tine "conversion" conversation that
trial counsel reported marked the abandonnent of the
"somebody else did it" defense (PCR 5914). Birch then
filed a notion on Decenber 6 to authorize paynent of up
to $1500 to appoint Dr. Krop as a defense expert based

on representations that he had "worked with undersigned
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counsel previously on court-appointed cases, is a
recogni zed expert in his field, and could provide
substantial assistance to counsel in the preparation of
the defense ...primarily, but not exclusively, for Phase
Il preparation.” (R 3543). Judge Mounts signed an
order appointing Dr. Krop on Decenber 22, 1989 and an
order allowing Dr. Krop adm ssion to Pal m Beach County
Jail on Decenber 21, 1989. (R 3545, 3542).

Dr. Krop did evaluate M. Pietri on either Decenber
12 or 22 and provided a witten report. In that
Decenber 26, 1989 report addressed to defense counsel
Birch, Krop advised as follows:

Shoul d the State seek the Death

Penalty, it will be necessary for ne to
revi ew depositions and ot her rel evant
docunents. It would al so be hel pful

for me to interview his nother and to
review his educational records, any
past PSI reports and other prison
records. Fromny initial eval uation,

It appears that this Defendant's

hi story of physical and sexual abuse as
well as his chronic drug abuse can be
devel oped as possible mtigating
factors as well as his intoxicated
state at the tinme of the incident.

An order for paynment to Dr. Krop in the anpunt of

$822. 00 was entered on January 11, 1990. The materials
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requested by Dr. Krop and the suggestions that he nade
about preparation for the case in mtigation were
preci sely the areas where counsel dropped the ball wth

experts Caddy and | odice seven weeks |later. Counsel was

on notice as to what was necessary for proper care and
feeding of their experts long before they went into
pani ¢ node after their notion for continuance of the
penalty phase, filed at the insistence of the West Pal m
publ i c defenders who were advising them was denied on
February 15, 1990 (PCR 6740). Based on his
testinony at the evidentiary hearing, it is unclear why
psychol ogi st Krop was not used as a guilt phase or
penal ty phase witness. Peter Birch's explanation that
he and Dr. Krop "just didn't click" is not an excuse for
t he profound negligence by trial counsel that resulted
in Dr. Caddy exam ning M. Pietri the day before he
testified at the penalty phase (PCR 6155). Def ense
counsel's failure to ensure that M. Pietri received the
assi stance of a conpetent qualified nental health expert
to devel op evidence to assist in establishing mtigating
circunstances and rebutting aggravating circumnmstances

denied M. Pietri the adversarial testing to which he
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was entitled and constituted deficient perfornance.
Strategy requires a plan, careful thought as to the kind
of mental health or other experts that should be

retai ned, provision of background materials to the
experts, consideration to the types of testing

(Neur opsychol ogi cal , neuropharmacol ogi cal, neurol ogi cal,
etc.), background investigation, interviews with famly
menbers and friends, client involvenent, and adequate
preparation tinme for witnesses. There was no strategic
plan in this case. Trial counsel's "strategic decision"
to wait until M. Pietri had been found guilty of first
degree nurder to begin preparing for the penalty phase
Is deficient performance. An attorney cannot nake a
strategi c decision not to present a potentially viable

| ssue absent a diligent investigation. "[Merely

I nvoki ng the word strategy to explain errors [is]

i nsufficient since "particular decision[s] nmust be
directly assessed for reasonableness [in |ight of] all

the circunstances.'" Horton v. Zant, 941 F.2d 1449,

1461 (11th Cr. 1991) (quoting Strickland v. WAshi ngton,

466 U. S. at 691) (footnote omtted). "[Clase | aw rejects

the notion that a "strategic' decision can be reasonabl e
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when the attorney has failed to investigate his options
and make a reasonabl e choice between them" Horton, 941
F.2d at 1462.

2. Prejudice

M. Pietri was prejudiced by the failure of trial
counsel to obtain a proper nental health eval uation.
While trial counsel called two experts to testify on M.
Pietri's behalf, Jody lodice (R 2926-2952) and
psychol ogi st Dr. 3 en Caddy (R 2953-3023), counsel
failed to give either expert adequate tinme to eval uate
M. Pietri,®> and failed to provide any background
i nformati on or corroborating infornmation that they
needed to sustain their opinions. Since both w tnesses'
testi nony was unsupported, the jury returned with a
death recommendation. |In effect, counsel did not cal
| odi ce and Caddy to present valid mtigation at the
penalty phase. To do so would have required that they
actually prepare them Counsel called |odice and Caddy
to mask their |lack of preparation and their

I nef fecti veness.

5 Jody lodice never nmet or examined M. Pietri before she
testified at the penalty phase (R 2941).
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Jody lodice failed to provide any neani ngf ul
testinony at M. Pietri's trial. She was not retained
as an expert for the purposes of a penalty phase
eval uation. She was not asked to evaluate M. Pietri's
state of mnd at the tinme of the offense, nor was she
asked to opi ne about his background or life history.
She was not asked to provide any specific infornmation
regarding M. Pietri at all. At the time of trial, Jody
|l odice was a licensed clinical social worker in Georgia
wor king with recovering al coholics and drug addicts (R
2926). She was qualified as an expert in the field of
al cohol and drug abuse (R 2929-2931). She testified
about her experiences with people addicted to drugs (R
2931-2940), and did so only in its broadest sense. She
failed to relate drug abuse to M. Pietri in anything
ot her than the hypothetical sense.

The rushed nature of the exam nation and | ack of
corroborating information affected Dr. Caddy's ability
to articulate and support his opinions. The |ack of
support made Dr. Caddy an easy target on cross-
exam nation. In his own words, the |lack of tinme and

I nformati on "conprom sed the quality” of his testinony
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(PCR. 5706). There is no reasonabl e explanation as to
why counsel waited until after the guilt phase to retain
Dr. Caddy and Jody |l odice. Wat nakes counsels' failure
to prepare a nental health evaluation in this case even
nore unreasonable is that they had retained a wel
qualified expert in early Decenber 1989, Dr. Harry Krop.
However, counsel failed to provide Dr. Krop with any of
the information he requested after his initial screening
interview of M. Pietri.

At the hearing, M. Birch asserted that he did not
followup with Dr. Krop because he believed at the tinme
that "[Dr. Krop] would not be ideal for Phase Il (PCR
6155). This self-serving specul ati on, however, is not
evidence of anything. Dr. Krop testified at the
evidentiary hearing that he would testified about his
initial inpressions of non-statutory mtigation, even
t hough he stressed that those findings were limted and

based solely on M. Pietri's self-report (PCR 5507).

Even wi thout any infornmation, based on his own
cont enpor aneous notes, Dr. Krop stated at the
evidentiary hearing that he would have been able to

testify that M. Pietri had 1) a history of substance
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abuse, 2) was nost |likely intoxicated to sone degree at
the time of the offense, 3) had a dysfunctional famly
situation, and 4) was a victimof sexual abuse (l1d.).
Had M. Birch investigated this case and di scovered the
avai |l abl e records, and provided such records to his
expert (as he had a constitutional duty to do),® Dr.

Krop testified that not only woul d he have corroborated
his initial opinions regarding non-statutory mtigation,
he al so woul d have opined regarding M. Pietri's state
of mnd at the time of the offense, and woul d have given
testinmony in support of statutory mtigation. Such
additional information was provided to Dr. Krop by

post convi ction counsel in preparation for the
evidentiary hearing. Dr. Krop testified that he woul d
have conducted a neuropsychol ogi cal eval uati on or
strongly recommended that one be perforned (PCR 5539).
He also testified that he had reviewed Dr. ol dberg's
data and it was his opinion that Dr. Gol dberg had used a

conprehensi ve battery of neuropsychol ogi cal tests (PCR

6See, e.qg. Wallace v. Stewart, 184 F.3d 1112, 1116 (9th Cir.
1999) ("Does an attorney have a professional responsibility to
investigate and bring to the attention of nmental health experts who
are examning his client, facts that the experts do not request? The
answer, at |east at the sentencing phase of a capital case, is yes").
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5541-5543). It was information that was avail abl e at
the tinme of penalty phase or the type of information
whi ch woul d have been avail abl e had counsel properly
obt ai ned an expert evaluation (PCR 5539-5540).
Specifically, had counsel contacted Dr. Krop and

foll owed his recomendations, Dr. Krop would not only
have had the records he requested, he also woul d have
had access to neuropsychol ogical test results and
neurol ogi cal data. (PCR 5539). Had counsel sinply
foll owed-up on Dr. Krop's requests, the substanti al
mtigation |isted above would not only have been
presented to the jury, there is a reasonably probability
that it would have been accepted.”’

As presented through lay and expert testinony at the
evidentiary hearing, there is uncontroverted evi dence of
statutory and nonstatutory mtigation which was never
presented to the jury. Although the State called Dr.
John Spencer to rebut the testinony of M. Pietri's
experts, he was neither qualified to render such

opi ni ons nor did he have enough information to do so.

" Unlike Dr. Caddy's unsupported opinions, which were destroyed
on cross exam nation and rejected by the eight nenbers of the jury
and the trial court (R 3001-3010).
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His criticismof Dr. Goldberg's WAIS-R I Q testing and
the State's charge of alleged negligence by Goldberg in
failing to performformal nmalingering tests are both
conpl etely underm ned by Dr. Spencer's total failure to
do any psychol ogical testing or malingering testing over
the two days he had court-ordered access to M. Pietri
over the objection of postconviction counsel (PCR
6618-6619). This was in spite of the fact that he had
the relevant testing materials with him Al though M.
Pietri asserts that Dr. Spencer's opinion concerning the
absence of mtigation |acks any credi ble evidentiary
support and flies in the face of his deposition and
hearing testinony about the presence of renorse and

addi ction, counsel notes that Dr. Spencer's testinony
does affirm M. Pietri's cocai ne addiction and history
of chronic substance abuse as was found by all the other
experts (PCR 6628, 6637, 5358-5470).

Trial counsel failed not only to present a full
picture of M. Pietri's nental status at the tinme of the
of fense, he also failed to give the jury an adequate
picture of the man they were about to sentence to deat h.

Had the jury known the extent of M. Pietri's horrible
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background, the difficulties of his chil dhood, the full
extent of his addiction history, and the presence of
obj ectively testable cognitive and neurol ogi cal

di sorders, there is nore than a reasonabl e probability
that two additional jurors would have voted for a life
sent ence.

To counter the essentially unrebutted factual
scenari o presented at the guilt phase, the jury at the
penalty phase was presented with testinony that served
the interest of concealing counsels' ineffective
preparation nore than actually giving the jury a true
picture of M. Pietri's life. Counsel called eight (8)
W tnesses during the penalty phase. They called four
(4) of M. Pietri's fourteen (14) brothers and sisters.
They also called Yoris Santana, a friend of M.
Pietri's, who was present with M. Pietri the weekend
proceeding the killing of Oficer Chappell (R 2838-
2847). Counsel also called a "mnister” who visited at
t he Dade County Jail and the |ast mnute experts, Jody
| odi ce and Dr. d en Caddy.

Counsel for M. Pietri also submts that the

testinony of Strickland expert Robert Norgard supports a
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finding of deficient performance and prejudice as to the
acqui sition, preparation and use of experts by trial
counsel at the guilt phase and the penalty phase of M.
Pietri's trial. (PCR 5936-5991). Furt hernore, the
draft affidavit prepared by public defender Gary
Cal dwell and identified by M. Caldwell at the
evidentiary hearing, further establishes deficient
performance at the penalty phase by trial counsel (PCR
6691- 6718) (Def ense Exhi bit #60). The very public
def ender office identified by M. Norgard as the nost
| mportant source for capital defense expertise circa
1990 created a contenporaneous damni ng docunent
eviscerating the preparation and performance of M.
Birch and M. Murrell prior to the penalty phase.
Assi stant public defender Richard Greene indicated in
his testinony that Peter Birch was concerned about
preparation for the penalty phase interfering with a
vacation he had planned (PCR 6273).

Based on the evidence presented at the evidentiary
heari ng, the |egal argunents contained herein and in M.
Pietri's prior subm ssions, and the cunul ative effect of

all errors asserted by M. Pietri, M. Pietri submts
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that he is entitled to relief. As noted above, M.
Pietri needs to establish by | ess than a preponderance
of the evidence that "there is a reasonable probability
that, but for counsel's unprofessional errors, the
result of the proceeding would have been different. A
reasonabl e probability is a probability sufficient to

underm ne confidence in the outcome.” Strickland, 466

US at 694. In M. Pietri's case, the prejudice is
apparent. M. Pietri's sentencing jury was entitled to
know the reality of M. Pietri's background, as it

"m ght well have influenced the jury's appraisal of his
noral culpability.” WIlliams, 120 S.Ct. at 1515.
"Events that result in a person succunbing to the
passions or frailties inherent in the human condition
necessarily constitute valid mtigation under the
Constitution and nmust be considered by the sentencing

court." Cheshire v. State, 568 So. 2d 908, 912 (Fl a.

1990) (citing Lockett v. Onhio, 438 U S. 586 (1978)).

The State has al so argued that the outcone of M.
Pietri's case is governed by the divided holding in

Chandler v. United States, 218 F.3d 1305 (11th Cir.

2000). Unlike in M. Pietri's case, the use of nental

-125-



heal th experts and evi dence was not at issue in
Chandler. Chandler's argunent in federal court was that
additional mtigation in the formof character evidence
shoul d have been presented. M. Birch and M. Mirrell's
performance was unreasonabl e performance under the

ci rcunst ances. See Wllians v. Taylor, 120 S.C. 1495

(2000) .

A court reviewing an ineffective assistance of
counsel claimnust determ ne whether there is a
reasonabl e probability that, but for counsel's
unprof essional errors, the result of the proceeding

woul d have been different. M ddl eton v. Dugaer, 849

F.2d 491, 493 (11th Cir. 1988). Had counsel fully

I nvestigated the case for life, as outlined herein, the
jury woul d have recommended |ife and the Court woul d
have been bound to follow that recomendati on.

This is especially so in a case such as M.
Pietri's, a case involving a wealth of mtigation which
was avail able for presentation at the tinme of trial and
whi ch was never investigated or devel oped by defense
counsel. There was no tactic here. There was no

strategy here. This is plainly a case of ineffective
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assi stance. Here, "counsel's failure to present or
I nvestigate mtigation evidence resulted not from an

I nformed judgnment, but fromneglect."” Harris v. Dugger,

874 F.2d 756, 763 (11th Cir. 1989). Here, counsel nade
no nmeani ngful preparation for the penalty phase, had no
reason for failing to prepare, and had no strategy at
all. Trial counsel advised the trial court that this
was the case nore than a week after the concl usion of
the guilt phase during a hearing in which a renewed
defense notion for a thirty day conti nuance was deni ed
days before the penalty phase was to commence (R 2706,
3652).

Counsel violated his primary duty -- the duty to
I nvestigate and prepare. As stated above, the failure
of trial counsel to conduct a nmarginally adequate
I nvestigation of M. Pietri's case is beyond question
and the resulting prejudice to M. Pietri, where the
jury vote for death was eight (8) to four (4), is
unavoi dabl e.

ARGUVENT |11 -- PUBLI C RECORDS

Counsel for M. Pietri properly filed an affidavit

for additional public records pursuant to Fla. R Crim
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P. 3.852 (i) on July 17, 2002, requesting additional
public records fromthe Ofice of the State Attorney,
15th Judicial Crcuit (PCR 6683-6895). A portion of
the record of the evidentiary hearing, attached to the
affidavit, reflected that the State was in constructive
possession of a letter addressed to the victinms famly
and that the letter had been tendered by the State for
potential inspection by the Court on March 20, 2002.
After being advised by the Court that the disposition of
the letter was up to the | awers, counsel for M. Pietri
advi sed the Court that he did not want to make a "snap

j udgnent" about whether the letter should be part of the
record. (PCR 6768-6770).

In a letter dated May 16, 2002, undersigned counsel
requested a copy of the letter and any ot her "associ at ed
material s" in the possession of the State Attorney, so
that the materials could be exam ned before the due date
of M. Pietri's post-hearing nenorandum (PCR 6889).
The State Attorney never responded to this request,
ei ther by entering an objection, claimof privilege or
i n any other manner. Therefore, on August 21, 2002,

counsel for M. Pietri filed a Mdtion to Conpel directed
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at the Ofice of the State Attorney, 15th Judi ci al
Crcuit. (PCR 6896-6901). No hearing was ever held,
and the lower court entered an order denying M. Pietri
postconviction relief on August 27, 2002 (PCR 6902).
The follow ng day, August 28, 2002, the Assistant
Attorney General filed a response to M. Pietri's notion
to conpel (PCR 6903-6905). This response sinply
restated the proposition that had been voiced by the
State at the evidentiary hearing when the State brought
up the Chappell letter, nanely that life wthout parole
woul d be an illegal sentence in M. Pietri's case. On
Septenber 5, 2002, the |lower court entered an order
denying the notion to conpel (PCR 6906-6909). This

I ssue has never been adjudicated before this Court.
"When the State's inaction in failing to disclose public
records results in a capital postconviction litigant's
inability fully to plead clains for relief, the State is
estopped fromclaimng that the postconviction notion

shoul d be denied or dism ssed. Ventura v. State, 673

So. 2d 479 (Fla. 1996). ("The State cannot fail to
furnish relevant information and then argue that the

cl ai m need not be heard on its nmerits because of an
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asserted procedural default that was caused by the

State's failure to act")." As noted supra, Rule 3.852
al so anticipates that the Court will resolve public

records issues through a hearing before entering an
order denying postconviction relief. Yet there was
never a hearing and the State utterly failed to respond
to the request for the Chappell letter and any

associ ated records. This Court should order this and
any related correspondence to be produced to M. Pietri.

ARGUVENT |V - - ERROR IN THE LOANER COURT' S POST-

HEARI NG ORDER

The lower court failed inits duty to play an

| ndependent role in the process. The court directed the

parties to prepare post evidentiary hearing nmenoranda
and proposed orders (PCR 6761-6763). M. Pietri filed
a one page proposed order granting relief along with his
post - heari ng menorandum (PCR. 6827-6882).8 The State
failed to provide a proposed order, although they tinely

filed a post-hearing nenorandum (PCR 6786-6826). The

81t does not appear that the proposed order is in the record on
appeal . Undersigned counsel is filing a contenporaneous notion to
suppl enment the record with the cover letter and a copy of the
proposed order

- 130-



| ower court abdicated any responsibility for

I ndependently maki ng findings of fact or concl usi ons of

| aw by thereafter entering a post-evidentiary hearing
order denying relief that "incorporated by reference and
made a part of the record" the State's post-evidentiary
heari ng menorandum not a proposed order, to the court's
one sentence order denying relief (PCR 6902, 6786-
6826). Even the State's nmenorandum cautioned the | ower
court that "it is inperative that this Court provide
detailed factual findings as to each claimso that all
review ng courts nust apply a presunption of correctness
to those findings" (PCR 6788). Judge Munts' order
does not indicate that he "determ ned what wei ght shoul d
be given to conflicting testinony" pursuant to Mason v.
State, 597 So.2d 776, 780 (Fla. 1992). It seens
particularly negligent on the part of the court to fail
to do so in circunstances where the defense offered

ni neteen w tnesses and the State offered only one in

rebuttal .?®

This Court's review over ineffective assistance of counsel
claims is de novo. Stephens v. State, 748 So. 2d 1028 (Fla. 1999).
If the lower court had made any findings of fact after the
evidentiary hearing, those facts would be due deference on appeal if
t hey were supported by conpetent and substantial evidence. [d. The
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Absent a fair tribunal there is no full and fair

hearing. Suarez v. Dugger, 527 So. 2d 191, 192 (Fl a.

1988) dictates that even the appearance of bias is

sufficient to warrant reversal. At M. Pietri's 1990
trial Judge Mounts sinply adopted the State's nenorandum
of law and attached sanme to the sentencing order. No
mtigation of any kind was found, as the state had

argued. This violated Patterson v. State, 513 So. 2d

1257 (Fla. 1987). This 3.850 claimwas found to be
procedurally barred as raised and rejected on direct
appeal. Trial counsel's failure to object was deficient
performance which prejudiced M. Pietri. The
State's post-hearing nmenorandumis facially deficient
and clearly erroneous in area after area, and the | ower
court's reliance on it was an abuse of discretion. A
few exanples are called for. The State contends that
"def ense counsel testified that there was absolutely no
evi dence" to support a voluntary intoxication defense
(PCR. 6794). "Pietri did not present any evidence that
woul d have supported a voluntary intoxication defense"

(PCR 6794) "At no tine did anyone testify that Pietri

instant order is unsupported and insufficient.
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could not formthe specific intent to nurder" (PCR
6795). The State also clains that trial counsel deposed
three of the four people with M. Pietri during his
cocai ne bi nge days before the murder (PCR 6796.).
Testinony and evi dence presented at the hearing clearly
showed that not only did trial counsel fail to depose
Randy Roberts or Luis Serrano, even though they were the
basis for the public defender conflicting off the case,

t hey never even bothered to find themand talk to them
Only Mckie Brantley and Yoris Santana were deposed.

The State's entire fornulation as to what needs to be
present for an intoxication defense is flawed, thus
their analysis of the quality of the evidence presented
Is also flawed, there was not a "conpl ete absence of any
evi dence to support a claimof voluntary intoxication”
(PCR. 6802). It is also untrue that Dr. Krop was not
asked about specific intent (R 6803); that Dr.

Li pman's finding of "metabolic intoxication" is
irrelevant (PCR. 6804); or that Dr.Caddy was not asked
about specific intent to kill (R 6804). Additionally,
Dr. Hyde's report concerning his nedical opinion of M.

Pietri's neurol ogical abnormalities was introduced in
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surrebuttal to Dr. Spencer findings that M. Pietri
suffered fromno cognitive or neurol ogical difficulties,
not to support or refute voluntary intoxication (PCR
6806- 6807) .

The State's reliance on Linehan v. State, 476 So. 2d

1262, 1264 (Fla. 1985) is unclear since M. Pietri was
charged with preneditated nurder and a voluntary
I ntoxi cation instruction was given at trial in 1990.

M. Pietri was not required to show that he was "too

hi gh" to be able to formthe specific intent to kill as
the State's nmemoranduminplies (PCR 6807). No
strategi c decision has been made when trial counsel's
positionis, like M. Birch's, that he never uses the
voluntary intoxication defense. Trial counsel's
personal beliefs about the intoxication defense preceded
the abolition of the defense in law in Florida by sone
years. M. Pietri lost the potential benefit of the
def ense because of trial counsel's personal prejudices
and not for strategic reasons. The Ninth Circuit
recently anal yzed a case where trial counsel was not

absol ved of deficient performance at the guilt phase for

failing to investigate nental health defenses even when
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his client clained he was i nnocent, as did M. Pietri

until | ate Decenber 1989. See Dougl as v. Wodford, 316

F. 3d 1079, 1086 (9th Cir. 2003).

The State's nenorandum takes |iberties concerning
the penalty phase issues aired at the evidentiary
hearing. The State repeats the msinformation that M.
Birch contacted Dr. Krop after M. Pietri admtted to
Birch that he had killed Oficer Chappell (PCR 6811).
This is factually incorrect based on the record. Krop
was contacted by M. Birch in early Decenber. Krop
testified in great detail at the evidentiary hearing
about what he needed from M. Birch to be a useful guilt
phase or penalty phase witness. He had witten Birch
with a detailed list in |ate Decenber 1989. The State's
characterization of Dr. Caddy's contact with M. Pietri
as "an extensive psychol ogi cal evaluation" is
I naccurate, particularly in the context of the testinony
of Dr. Caddy, Donnie Murrell and Peter Birch. (R
6812). The record contains no evidence that Gail
Martin of the Pal m Beach public defender office did
anyt hi ng other than pro bono | ast m nute damage contr ol

work on the Pietri case because that office was deeply
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concerned about the negligent preparation by Birch and
Murrell at the penalty phase, as was well| docunented by
Gary Caldwell's affidavit and his testinony along with
that of Richard G eene and Steve Malone. (PCR 6812).
The State's neno sinply fails to nention the

di sagreenents in the testinony of M. Birch and M.
Murrell. For exanple, Murrell disagreed with Birch's
characterization of Jody lodice's testinony and said
that she was a wasted opportunity. (R 6813). The
State's description of Dr. Caddy's testinony to the
effect that he did not find that M. Pietri net either
statutory nental health mtigator does not conport with
the record (R 6820). That is sinply not what Dr.
Caddy said. The |ower court's "incorporation by
reference” of the state's nenorandumis an abuse of

di screti on.

ARGUMENT |V - MR PIETRI IS I NSANE TO BE EXECUTED

M. Pietri is insane to be execut ed. In Ford v.

Wai nwright, 477 U.S. 399 (1986), the United States

Suprenme Court held that the Ei ghth Amendment protects
I ndi viduals fromthe cruel and unusual punishnment of

bei ng executed whil e insane.
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M. Pietri acknow edges that this claimis not ripe
for consideration. However, it nust be raised to

preserve the claimfor review in future proceedi ngs and

in federal court should that be necessary. See Stewart

v. Martinez-Villareal, 118 S.Ct. 1618 (1998).

Accordingly M. Pietri nmust raise this issue in the
I nstant pl eadi ng.

ARGUMENT V - CUMULATI VE ERROR

It is M. Pietri's contention that the process
Itself failed him because the sheer nunber and types of
errors involved in his trial, when considered as a
whol e, virtually dictated the sentence that he woul d

receive. State v. Gunsby, 670 So. 2d 920 (Fla. 1996).

This Court nust consider the cunul ative effect of all
t he evidence not presented to the jury whether due to
trial counsel's ineffectiveness, the State's m sconduct,
or because the evidence is newly discovered. Kyles v.
VWhitley, 514 U S. 419 (1995).

CONCLUSI ON

M. Pietri submits that relief is warranted in the
formof a new trial and/or a resentencing proceeding.

To the extent that the lower court erred in granting an
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evidentiary hearing, reversal is warranted as well on

t hat basi s.
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