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PRELI M NARY STATENMENT

The record on appeal herein consists of sixteen (16) vol unes
and two (2) supplenental volunes. References in this brief to the
original record on appeal will be indicated by volune nunber(s)
and page nunber(s). References to the first supplenental vol une
that was prepared will be indicated by the abbreviation “1Supp.,”
foll owed by the page nunber(s). References to the second
suppl enmental volume that was prepared will be indicated by the
abbrevi ation “2Supp.,” followed by the page nunber(s).

Appel l ant, Al fonso Green,! was the defendant below. He will

be referred to in this brief by name or as “Appellant.”

! 1n nmost of the court documents below, Appellant’s nanme is spelled “A-L-P-H
O NS-O” which appears to be the correct spelling. However, the spelling on
the sentencing order and the Notice of Appeal is “A-L-F-O-N-S-O,” and so this
is the spelling that will be enployed in this brief.



Appel l ee, the State, was the plaintiff below, and will be

referred to in this brief as “the State” or as “Appellee.”

STATEMENT OF THE CASE

On October 29, 1986, an indictnment was returned in
Hi | | sborough County Circuit Court charging Appellant with two
counts of first-degree nurder. (Vol. 1, pp. 178-179) Count One
charged that he killed Dora Virginia Nichols “by stabbing her with
a knife or other sharp instrument[.]” (Vol. 1, p. 178) Count Two
charged Appellant with killing Robert J. Nichols by the sane
met hod. (Vol. 1, p. 178) Both hom cides allegedly occurred on
Cct ober 10, 1986. (Vol. 1, p. 178)

Appel l ant was tried before a jury on August 25-27, and 31 and

Septenber 1-3, 8-11, and 15-16, 1987, with the Honorabl e Manuel



Menendez, Jr., presiding. (Vol. 2, pp. 261-264) On Septenber 16,
1987, the jury found Appellant guilty of two counts of nurder in
the first degree, as charged in the indictnment. (Vol. 2, pp. 390-
391) After receiving evidence at a penalty phase held on the
afternoon of Septenber 16, 1987, the jury returned unani nous
recommendati ons that he be sentenced to death for each of the two
counts of murder. (Vol. 2, pp. 264, 391-392)

On Cctober 23, 1987, witten judgnents and sentences signed
by Judge Menendez were filed. (Vol. 3, pp. 400-406) They reflect
t hat Appell ant was given two death sentences, however, the court’s
written findings in aggravation and mtigation were not filed
until January 13, 1988. (Vol. 3, pp. 426-431) The court found the
foll owi ng aggravating circunstances to have been proven (Vol. 3,
pp. 427-429): (1) Appellant was previously convicted of another
capital felony or a felony involving the use or threat of violence
to the person; (2) the capital felony was commtted while
Appel | ant was engaged in commtting or attenpting to commt or
flight after commtting or attenpting a robbery or burglary; (3)
the crimes were commtted for the purpose of avoiding or
preventing a |lawful arrest or effecting an escape from custody;

(4) the crinmes were commtted for pecuniary gain; (5) the



hom ci des were especially heinous, atrocious, or cruel; and (6)
the killings were commtted in a cold, calculated, and
prenedi tated manner w thout any pretense of noral or | egal
justification. The court found nothing in mtigation. (Vol. 3,
pp. 429-431)

On June 6, 1991, this Court affirmed Appellant’s convictions
and sentences of death. (Vol. 3, pp. 454-472)2 The Court did,
however, conclude that the trial judge erred in finding that the
hom ci des were conmtted to avoid arrest and were cold, cal cul ated
and preneditated, and further found that the factors of commtted
during a robbery or burglary and for pecuniary gain were
i nproperly doubl ed, and should have been considered as a single
aggravating circunstance. (Vol. 3, pp. 465-468)

The Suprenme Court of the United States denied certiorari on

February 24, 1992. Geen v. Florida, 502 U S. 1102 (1992).

I n 1993, Appellant, through post-conviction counsel, filed a

Motion to Vacate Judgnents of Conviction and Sentence with Speci al

2 This Court’s opinion is reported as Green v. State, 583 So. 2d 647 (Fla.
1991).



Request for Leave to Anmend. (Vol. 1, p. 2)%® The notion was
subsequently anended several tinmes. (Vol. 3, pp. 492-586; Vol. 4,
pp. 595-766; Vol. 7, pp. 1304-1392)

Utimately, on April 3, 2000, Appellant and the State entered
into a joint stipulation which acknow edged that Appellant’s trial
counsel had rendered ineffective assistance at the penalty phase
of his jury trial, and granted Appellant a new penalty trial.

(Vol. 8, pp. 1492-1500) The stipulation provided for Appellant to
wai ve his right to an evidentiary hearing on the guilt-phase
claims raised in his notion for post-conviction relief. (Vol. 8,
pp. 1492-1500)

On April 10, 2000, Judge Menendez accepted the stipul ation.
(Vol . 8, pp. 1501-1502)

Appel lant’s new penalty trial was held before a jury on
February 11-14, 2002, with the Honorable WIIliam Fuente presiding.
(Vol. 10, pp. 1-Vol. 14, p. 789) After receiving evidence from
both the State and the defense, Appellant’s jury returned
recommendati ons by votes of 10-2 that he be sentenced to death.

(Vol. 9, p. 761; Vol. 14, pp. 782-783)

3 The date the motion was filed is unclear fromthe record. The “Case
Progress” reflects that it was filed on June 2, 1993 (Vol. 1, p. 2), however,
the second suppl enental record shows the notion as being “undated,” that is,
without a filing date stanped on it. (2Supp., index and page 74) The
certificate of service shows a date of April 5, 1993. (2Supp., p. 116)



A Spencer hearing* was held before Judge Fuente on April 4,
2002, at which the defense presented the testinony of two
attorneys who had represented Appellant. (1Supp., pp. 42-62)

On June 3, 2002, defense counsel filed a notion to declare
Florida Statutes 775.082 and 921. 141 unconstitutional based on the

case of Apprendi v. New Jersey, 530 U. S. 466 (2000). (Vol. 9, pp.

1776-1778) The notion requested as alternative relief, if these
statutes were not invalidated, suspension of all further
proceedings in this case subject to the decision of the Suprene

Court of the United States in State v. R ng, 200 Ariz. 267, 25 P.

3d 1139 (2001), cert. granted, us _ , 112 Ss. Ct. 865

(2002). (Vol. 9, p. 1778) The notion was heard by Judge Fuente
on June 10, 2002, and denied. (Vol. 9, pp. 1781-1782; Vol. 15, pp.
860- 865)

Def ense counsel subsequently made two nore requests for the
court to postpone sentencing of Appellant until this Court ruled

on the applicability of Ring v. Arizona, 536 U S. 584 (2002) to

capi tal sentencing proceedings in Florida. (Vol. 9, pp. 1783-1785;
Vol . 15, pp. 867-873, 878-879) However, the court refused to

del ay sentencing for this indefinite period, and the sentencing

4 Spencer v. State, 615 So. 2d 688 (Fla. 1993).




heari ng was hel d before Judge Fuente on October 3, 2002. (Vol. 15,
pp. 575-909) The court sentenced Appellant to death for each of
the two hom cides. (Vol. 15, pp. 908-909) In aggravation, the
court found as follows: (1) Appellant was previously convicted of
anot her capital felony or a felony involving the use or threat of
violence to the person, based upon “[t]he sinultaneous conviction
of multiple homcides. . .” and Appellant’s “1993 conviction for
an offense of assault with intent to commt rape[.]” The court
accorded this factor “great weight.” (Vol. 10, pp. 1791-1792; Vol.
15, pp. 884-885) (2) The pecuniary gain and burglary aggravati ng
circunstances were established beyond a reasonabl e doubt. The
court “accorded the pecuniary gain aggravating circumstance great
wei ght,” but “did not consider, apply or weight the burglary
aggravating circunstance.” (Vol. 10, pp. 1792-1793; Vol. 15, pp.
885-887) (3) The hom cides were especially heinous, atrocious or
cruel. The court gave this factor “great weight.” (Vol. 10, pp.
1793-1796; Vol. 15, pp. 887-891) As for mtigation, the court
found the two statutory “nmental mtigators” (the crines were
commtted while Appellant was under the influence of extrene
mental or enotional disturbance and Appellant’s capacity to

appreciate the crimnality of his conduct or to conformhis



conduct to the requirenments of the | aw was substantially
i npai red), which he gave “noderate weight.” (Vol. 10, pp. 1805-
1806; Vol. 15, pp. 902-903) The court also found several
nonstatutory mtigators, which he accorded “noderate weight.”
(Vol. 10, pp. 1806-1809; Vol. 15, pp. 904-908) He gave “slight
wei ght” to the mitigation testinony given at the Spencer hearing
by two of Appellant’s fornmer |awers. (Vol. 10, pp. 1808-1809;
Vol . 15, pp. 905-908)

Appellant tinely filed his notice of appeal to this Court on
Oct ober 15, 2002. (Vol. 10, p. 1823-1824)

STATEMENT OF THE FACTS

New Penalty Trial —State’ s Case-in-Chi ef

The State called four witnesses during its case-in-chief at
the penalty trial held on February 11-14, 2002. (Vol. 11, pp. 199-
356) Jack Nichols, a civil trial |awer, was the son of R J. and
Virginia Nichols. (Vol. 11, pp. 199-200) The N chols were renting
one half of a duplex they owned to Appellant, who was behind in
his rent. (Vol. 11, pp. 200-205) On the night before the instant
hom ci des, his parents called Jack Nichols; they were very
agitated. (Vol. 11, pp. 202-203) They related to himthat they

had gone to Appellant’s apartnent to collect the rent he owed, but



t hat Appell ant had said sonething to the effect of, “Get her [Ms.
Ni chol s] out of here and don't |let her cone back or I won't be
responsi ble for what | do.” (Vol. 11, pp. 202-203) That was the
| ast time Jack Nichols talked to his parents. (Vol. 11, p. 203)

Appel | ant signed an agreenment with his landlords to bring them
his payroll check on October 10, and Appellant’s payroll check for
$250 was found in the wallet of wallet of one of the Nichols after
their death. (Vol. 11, pp. 205-210) Also found was a receipt
signed by R J. Nichols, nade out to Appellant. (Vol. 11, pp. 208-
209)

James S. Noblitt, who was retired at the tine of Appellant’s

penalty retrial, was involved in the investigation into the
hom cides of R J. and Virginia Nichols when he was with the Tanpa
Police Departnent. (Vol. 11, p. 217)° He arrived at the scene of
t he hom ci des around 11: 30 on the night of October 10 [1986].
(Vol. 11, pp. 217-218) O her officers were already there. (Vol.
11, p. 218) At the northwest corner of the residence, Noblitt
observed what he characterized as “blood transfer” on a gate in a

fence, and two i npressions on the ground such that soneone nay

5 Over defense objection, Noblitt was permtted to be in the courtroom even
when he was not testifying, despite the invocation of the Rule. (Vol. 11, pp.
180- 183)



have junped over the gate, making the inpressions when he | anded.
(Vol . 11, pp. 220-221) As Noblitt approached the doorway on the
east side of the residence, he noticed “what appeared to be a

bl ood transfer” on a wought iron railing just outside the door.
(Vol. 11, p. 223) The police did not find any evidence of forced
entry into the residence. (Vol. 11, p. 228) Inside the residence
not far fromthe door there were a few blood transfers and bl ood
spatter, as well as a |ladies’ cap, |adies’ prescription glasses
(which were |ater determined to belong to Virginia Nichols), and
two green buttons. (Vol. 11, pp. 223-224, 228, 235-236)

Virginia Nichols’ body was found about hal fway down a
hal | way. (Vol. 11, pp. 226-227) Her |ower dentures were found
underneath her. (Vol. 11, p. 230)

R.J. Nichols’ body was found in a bedroom he was “kind of in
a fetal position,” with his feet against a door that had
originally been the front door of the residence, but which had
been bl ocked off, as there was another apartment on the other side
of the door. (Vol. 11, pp. 227, 230-232, 234) He had part of a
conforter froma bed stuffed in his nouth. (Vol. 11, pp. 227, 232,

242) Right inside the doorway of the room where Nichols was found



was a shirt that was |later shown to belong to Appellant. (Vol. 11,
pp. 231, 234, 240-241)

Warrants were issued for Appellant, and the police spoke with
his famly and friends in an effort to |ocate him (Vol. 11, p.
244) On October 20, Noblitt’s supervisor, Sergeant Price,
received notification that Appellant had turned hinself in to the
Fort Lauderdal e Police Department, and the two nmen flew to Fort
Lauderdal e that afternoon to conduct an interview (Vol. 11, pp.
244-245) Noblitt asked Appellant to tell himwhat happened on the
Friday in question. (Vol. 11, p. 245) Appellant said that,
because of an eviction notice he received, he asked his enpl oyer,
WesFl o, for a $250 advance on his pay, which he did receive, along
with his regular paycheck. (Vol. 11, p. 245) When Appell ant got
off work that evening, he and his girlfriend, Cassandra Jones,
with whom he was |living, went to the Nichols’ residence and paid
the rent, and they were then not going to be evicted. (Vol. 11,
pp. 245-246) After Appellant returned home, a friend or associate
named Ernie wanted himto help nove a refrigerator or other
appl i ance, for which Appellant would be paid, and Appellant went
with Ernie to do this. (Vol. 11, p. 246) He and Erni e purchased

cocaine at two locations in Tanpa, then went to an apartnent and

10



smoked it with two girls they had net. (Vol. 11, p. 246) They
took the girls back to Highland Pines, and Ernie left. (Vol. 11,
p. 247) Appellant got a ride with a black male to the Boston Bar,
where he met up with a man naned “Bobby,” with whom he had worked
a couple of tinmes at a tenporary | abor conpany called Tracy Labor.
(Vol. 11, p. 247) The two nmen wanted to get another piece of
cocai ne, which they snoked behind a bar called the Rockin. (Vol.
11, pp. 247-248) They tal ked about getting nore cocai ne, and
Appel l ant tol d Bobby he knew where they m ght be able to get a
check for $250. (Vol. 11, p. 248) The two nmen went to Appellant’s
dupl ex apartnment, and Bobby stayed outside while Appellant pushed
in the door, entered his apartnent, and changed his shirt. (Vol.
11, p. 248) His girlfriend, Cassandra, was angry that he broke

t he door frame. (Vol. 11, p. 248)

Appel | ant and Bobby then went to the Nichols’ apartnent,
knocked on the door, and wal ked in. (Vol. 11, p. 248) Appell ant
asked M. Nichols if he could get the check back, and he thought
M. N chols was going to give it to him but Ms. N chols then
told her husband not to give it back. (Vol. 11, p. 248) Suddenly,
Bobby pulled out a |large butcher knife and began stabbing the

Ni chol s, whereupon M. Nichols ran away to the back part of the

11



house. (Vol. 11, p. 249) Appellant tried to grab the knife from
Bobby during the attack, and his hand was cut in the process.
(Vol. 11, p. 253) [Noblitt observed that the cut was on
Appel l ant’s right hand. (Vol. 11, p. 307) Appellant was left-
handed. (Vol. 11, p. 307)] Appellant and Bobby then left the
resi dence without taking anything. (Vol. 11, p. 249) Appell ant
went back down the alley, and did not know where Bobby went. (Vol.
11, p. 249)

Detective Noblitt told Appellant that he did not believe
t here was a Bobby, but if there was, then Noblitt would work the
rest of his career to find out if there was a Bobby and if he was
responsi bl e, because of the seriousness of the crinmes. (Vol. 11,
pp. 249-250) Noblitt basically was “bluffing or acting or

what ever,” because he did not believe there was a Bobby. (Vol. 11,
p. 250) He began packing up his briefcase to | eave and said to
Sergeant Price, “Let’s go, we're finished, I'Il go find Bobby.”
(Vol. 11, p. 250) Appellant, who had lain his head down on his
armon the table while Noblitt was doing this, |ooked at the
detective and said, “’Don’t bother, you don’'t need to | ook for

Bobby."” (Vol. 11, p. 250) When Noblitt asked hi m what he neant,

Appel | ant responded, “’ There isn’t a Bobby.’” (Vol. 11, p. 250)



Appel l ant went on to say that he could not believe what he had
done, and he could not believe that cocaine was like it was. (Vol.
11, pp. 250-251) He explained to Noblitt that the parts of his
story about buying cocaine were true, but he was al one when he
returned to his apartnment. (Vol. 11, p. 251) He pushed in the
back door because the door frame was bad. (Vol. 11, p. 251) After
arguing with Cassandra, he took the | argest butcher knife (which
was about 12-14 inches long) out of a butcher block in his
residence and hid it in the back wai stband of his pants under the
clean work shirt he put on. (Vol. 11, pp. 251-253) He went to the
Ni chol s house and knocked on the door. (Vol. 11, p. 252) M.

Ni chol s answered the door, and Appellant entered. (Vol. 11, p.
252) Appellant told Nichols that Cassandra had been arrested and
he needed the check back in order to get her out of jail. (Vol.

11, p. 252) He thought Nichols was going to give himthe check
until Ms. N chols entered and told her husband not to do so.

(Vol. 11, p. 252) The next thing Appellant knew, “Ms. Nichols
was on the floor and bl eeding and had been stabbed.” (Vol. 11, p.
252) Appellant saw M. Nichols run to the back bedroom foll owed,
saw him at the door, and the next thing Appellant knew, “was that

M. Nichols was on the floor and had been stabbed.” (Vol. 11, p

13



252) Wth regard to the cut on his hand, Noblitt showed Appell ant
a photograph of a knife with a broken hand and a rivet sticking
out of it that was recovered fromthe apartnent Appellant shared
with Cassandra. (Vol. 11, p. 253) Appellant said that he may have
cut his hand on the rivet, but he was not sure if he cut it on the
rivet or on the knife. (Vol. 11, p. 253-254)

VWhen M. Nichols was |ying down, Appellant heard hi m noani ng
and maki ng noi ses, and so he pulled the covers down and put them
in his nouth to stop the nmoaning. (Vol. 11, pp. 254, 257)

Appel I ant took off his shirt, wi ped his hand with it, then
put it in his back pocket. (Vol. 11, p. 254) \When Noblitt
questioned him he was unaware that it had been |l eft at the scene.
(Vol. 11, p. 258) He began to |eave out the sanme east door
t hrough which he had entered, but saw the white nmale who lived in
the other half of the Nichols’ duplex standing outside, and so
ultimately exited out the back door. (Vol. 11, pp. 254-255)
Appel | ant went over two fences and through the back alleyway to
his apartnent; he was not sure, but he thought he took the knife
with him (Vol. 11, pp. 255, 258) He could hear sirens, and
heli copters flying overhead, and he realized he needed to get out

of there. (Vol. 11, p. 255) He went to St. Petersburg the next
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day, then to Palnmetto, then to Fort Myers where he spoke to
Cassandra’s cousin; “that was the first time he told anyone he had
killed these people and had a chance to cry about it.” (Vol. 11
p. 255) Appellant then went to Fort Lauderdal e where he had
cousins, Ernie and Bessie WIllianms. (Vol. 11, p. 255) Appellant
told his cousins what he was involved in, and they told himto
turn himself in. (Vol. 11, pp. 255-256) Hi s cousin drove
Appel l ant to the Fort Lauderdal e Police Department on Sunday
ni ght, and Appellant wal ked into the | obby, but did not want to
turn hinmself in on Sunday, and argued with his cousin, who |eft.
(Vol. 11, p. 256) Appellant spent the night under a big tree at a
pl ace for honel ess people a few blocks fromthe police station,
but realized he could not live |like that forever with people
| ooking for him and deci ded on Monday norning to turn hinself in.
(Vol . 11, p. 256)
Al t hough Noblitt had the opportunity to do so, he did not
t ape-record Appellant’s statement, nor did he give Appellant the
opportunity to wite anything down. (Vol. 11, pp. 295-296, 298)
Appel l ant had testified at his first trial that Bobby did

exi st, and was the person who actually conmtted the crinme, and

15



that Noblitt had fabricated the alleged confession. (Vol. 11, p.
299)

VWhat Appellant told Noblitt during the interrogation session
mat ched up with the physical evidence the detective observed at
the Nichols’ house. (Vol. 11, p. 256)

The police could not determ ne that anything had been taken
fromthe Nichols residence. (Vol. 11, pp. 299-300, 322) There
was jewelry and other itenms of value, such as stereos, remmining
in the residence after the episode of October 10. (Vol. 11, pp.
300- 301)

Appellant’s fingerprints were not found in the Nichols’
residence. (Vol. 11, pp. 304-305) There were prints found that
had been made by the Nichols, and there were other prints that
could not be identified to either Appellant or the Nichols. (Vol.
11, pp. 304-305)¢°

According to Noblitt, Thomas Anderson, the Nichols’ son-in-
law, testified at Appellant’s previous trial that the check nade
out to Appellant and endorsed over to the Nichols was found in M.

Ni chols” wallet, in his trousers, which he habitually hung on a

¢ Later testinony from Attorney Stuart Unbarger during the defense case
i ndicated that the unidentified prints were taken fromthe hood of a Ford
Tenpo parked outside the Nichols’ residence. (Vol. 13, pp. 560-561)

16



nail in his closet at night. (Vol. 11, pp. 261-262) There was a
smal | amount of cash in the wallet as well. (Vol. 11, pp. 261,
300)

Noblitt also testified that Sergeant Price’s testinony at
Appellant’s prior trial corroborated Noblitt’s own testinmony with
regard to Appellant’s confession. (Vol. 11, p. 262)

Noblitt went on to recount the testinony of Doug Adkins and
Cynthia Blanton from Appellant’s original trial. (Vol. 11, pp.
262-272) The two were renting the apartnment that was on the other
side of the door in the bedroom where M. Nichols was found. (Vol.
11, pp. 262-263) They were awakened on the night of October 10
[ 1986] by sonmeone knocking on their wi ndow around 10:45 or so.
(Vol. 11, pp. 263, 270) They were startled, got up, |ooked
out side, and saw a bl ack male, whom they could not identify. (Vol.
11, pp. 263-264, 270, 314-315) There was knocking on a door,
followed a mnute or two |ater by M. Nichols saying in a
terrified voice something to the effect of, “’Don’t, stop, please
hel p.”” (Vol. 11, pp. 264, 269, 271) Adkins heard the sound of a
slide bolt opening, as if someone was trying to open the door

bet ween his residence and the Nichols’', and that caused himto arm

17



himself with a six-foot barbell. (Vol. 11, pp. 265-266) He and
Bl anton al so heard M. Nichols moaning. (Vol. 11, pp. 269, 271)

Adki ns went to the nearby residence of Oiver Black, another
tenant of the Nichols’, to get help. (Vol. 11, p. 265) On the
way, he looked into the Nichols’ residence, but could not see
anything. (Vol. 11, p. 265) Upon returning to his residence,
Adki ns was informed by Blanton that she had been hearing sounds as
i f doors and closets were bei ng opened and cl osed, and Adkins then
heard sim | ar sounds, which he described as “plundering.” (Vol.
11, pp. 267, 271, 314) He obtained a .22 rifle in place of the
barbell, and took Blanton to Oiver Black’ s house. (Vol. 11, pp
266-267) On the way back to his house, Adkins heard the fence at
t he northwest corner of the house rattling twice, as if soneone
was going over it. (Vol. 11, pp. 267-268)

O iver Black canme over and the two men entered the Nichols’
resi dence through the east door, which was ajar. (Vol. 11, p. 268)
They found Ms. Nichols’ body in the hallway, left, and called the
police. (Vol. 11, p. 268)

Bl ant on and Adki ns heard what they believed to be the acts of

only one person. (Vol. 11, pp. 271-272)
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Noblitt went on to recount the testinony of another wtness
at Appellant’s first trial, Thomas Turner, who had known Appel | ant
since they were children. (Vol. 11, pp. 272-274) Turner had
testified that Appellant came to his residence |ate at night on
Cct ober 10 or early on the norning of October 11 [1986]. (Vol. 11,
pp. 272-273) Appellant was shirtless, was sweating profusely, and
bl eeding heavily. (Vol. 11, p. 273)7 He explained to Turner that
he had been in a fight with three nen at the Boston Bar over a
woman. (Vol. 11, pp. 273-274) He asked to borrow a shirt, which
Turner gave him (Vol. 11, pp. 273-274) 1t did not appear to
Turner that Appellant was on drugs or had been drinking. (Vol. 11,
p. 274)

According to Noblitt, Margaret Green, who had been married to
Appel lant’s uncle, had testified at the previous trial that
Appel l ant came to her St Petersburg residence on foot on the
mor ni ng of October 11 [1986]. (Vol. 11, pp. 284-285) He had a
gl ove on his right hand, explaining that he wore it because he had
trouble with his hands as a result of being a truck driver. (Vol.

11, pp. 285-286) Appellant stayed until that afternoon, then

7 Turner hinself later testified that, at Appellant’s trial in 1987, his
testi mony had been that Appellant was breathing heavily, not bleeding. (Vol.
12, p. 415)
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drove away with Margaret’'s daughter, Jocelyn Green, and a M.
Wight in Jocelyn's car. (Vol. 11, p. 286) Mother and daughter
| ater saw on the news that there were nurder warrants out for
Appel lant. (Vol. 11, pp. 286, 288)

Noblitt testified that Jocelyn Green had testified at
Appel l ant’s previous trial that she drove Appellant to Pal netto
and left himat the home of a woman nanmed “Cat” on the Saturday in
guestion (Cctober 11). (Vol. 11, p. 288)

Noblitt was then asked about the testinony of Leon Janmes at
Appellant’s prior trial. (Vol. 11, pp. 289-291) Janes was a
cousin to Cassandra Jones, who was Appellant’s girlfriend at the
time of the events involved in this case. (Vol. 11, p. 289)
Appel | ant had cone to the house Janes shared with his father in
Fort Myers about 9:30 p.m (Vol. 11, p. 289) Janes had testified
that Appellant admtted to killing both his landlords in Tanpa
when he was high on drugs. (Vol. 11, p. 290) Appellant wanted to
stay at Janes’s residence, and al so wanted to borrow sonme noney
because he was trying to get to Mam . (Vol. 11, p. 290) Janes
woul d not allow Appellant to stay there, nor did he give him any
money. (Vol. 11, pp. 290-291) Appellant |left, headed toward

Mam . (Vol. 11, p. 290)

20



Noblitt went on to testify about what two other w tnesses,
Bessie WIlianms, who was Appellant’s cousin, and Ernest WIIians,
her husband, had said at Appellant’s first trial. (Vol. 11, pp.
291-293) They had indicated that Appellant cane to their house in
Fort Lauderdal e about 4:00 on the afternoon of Sunday, October 19
[1986]. (Vol. 11, p. 291) Appellant confided in themthat he had
been involved in a nmurder of old people in Tanpa. (Vol. 11, pp.
291-292) Ernest WIllianms advised himto turn hinmself in, and
drove Appellant to the Fort Lauderdal e Police Departnment that
eveni ng, where he left him (Vol. 11, pp. 292-293)

Dr. Lee MIler was an associ ate nmedi cal exam ner who
perfornmed the autopsies on R J. and Virginia Nichols in 1986.

(Vol . 11, pp. 324-325) The cause of death for both was nultiple
stab wounds. (Vol. 11, p. 325) Virginia Nichols had a total of 14
stab wounds, seven of which were to her right hand and which Dr.
M1l er characterized as “defense wounds.” (Vol. 11, pp. 327, 330)
There were three | ethal wounds: one that shattered the |ower jaw
and entered the jugular vein, one that penetrated and nearly
severed the heart, and one that penetrated the abdonm nal cavity
bel ow t he chest and entered the liver. (Vol. 11, pp. 327-329)

None of the wounds woul d necessarily have produced i nstant
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i ncapacitation; Ms. N chols could have continued to “conduct
meani ngf ul physical activity for up to a mnute. (Vol. 11, pp.
331-332) She would have been in severe pain. (Vol. 11, p. 332)

M. N chols incurred a total of 28 stab wounds, sone of which
wer e defensive wounds. (Vol. 11, pp. 332, 335-336) Five of the
wounds were potentially fatal: a stab wound of the right side of
t he neck which involved the jugular vein, a stab wound to the left
chest involving the pul nonary artery and the heart, a stab wound
of the right chest involving the right lung, a stab wound of the
neck involving the larynx, and a wound that shattered the |arynx
and went into the floor of the nouth, but did not hit any |arge
bl ood vessels. (Vol. 11, pp. 334-336) None of the wounds was
instantly incapacitating; like his wife, M. Nichols m ght have
been able to struggle for up to a mnute after the fatal wounds
were inflicted, until “the oxygen supply to his brain ran out and
he passed out.” (Vol. 11, p. 337) Hi s stab wounds woul d have been
pai nful. (Vol. 11, p. 337)

Neither M. nor Ms. Nichols had any natural diseases that

woul d potentially have shortened their lives. (Vol. 11, p. 337)



After having Jack Nichols and Patricia Anderson, the Nichols’
children, read victiminpact statenments to the jury, the State
rested. (Vol. 11, pp. 346-356)

New Penalty Tri al Pefense Case

Hi | | sborough County Sheriff’'s Deputy Mark Well er becane
acquai nted with Appellant when he was the “house man” at the jail,
“in charge of cleaning up the pods[.]” (Vol. 11, pp. 356-357)
Wel | er never had any trouble with Appellant and never observed any
type of inproper behavior by him the two nen had nutual respect
for each other. (Vol. 11, p. 358)

Deputy Steven Bryan testified simlarly that, in his
experience with Appellant at the Orient Road Jail, Appellant was
“respectful,” did everything Bryan asked himto, and “never gave
anybody any problens.” (Vol. 11, pp. 358-360)

El i zabeth MI1ls net Appellant in her capacity as a paral egal
with a Tanpa law firm and the two becane friends, but she had
never known hi moutside of the jail environment. (Vol. 11, pp.
361- 362, 364) She described himas “an extrenely pleasant,
agreeabl e person,” and soneone who cooperated with her and with

his attorney. (Vol. 11, pp. 362-363) Appellant had never
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exhi bited any type of disruptive or violent behavior, “[q]uite the
opposite.” (Vol. 11, p. 363)

Fredrick Sally had known Appellant since junior high school,
but nostly spent time with himduring their youth. (Vol. 11, pp.
364-369) Sally’s nother, who kept him“straight” and did not
all ow himto be around “bad boys,” approved of his friendship with
Appel lant. (Vol. 11, pp. 366-367) Sally had never known Appel |l ant
to be violent or disruptive. (Vol. 11, p. 367)

Thomas Turner had known Appellant for about 30 years, and
found himto be “a very respectable young man.” (Vol. 12, p. 414)
He knew not hi ng of Appellant’s cocaine addiction. (Vol. 12, p.

417)

Dor ot hy Norton was Appellant’s ol der cousin. (Vol. 12, pp.
418-419) She said that Appellant had a good relationship with his
“loving famly,” and his nother was “real supportive” of her
children. (Vol. 12, p. 419) Norton never observed Appell ant
exhi bit violent behavior. (Vol. 12, p. 419)

Cheryl Howard and Appellant had had a romantic rel ationship
with each in 1976-1977 and had a child together, who was 24 at the

time of the penalty retrial. (Vol. 12, pp. 423-424)% Howard

8 Subsequent testinony showed that this child was a son. (Vol. 12, pp. 461-
462)

24



descri bed Appellant as “a very passionate person” when she knew
him (Vol. 12, p. 423) He was never violent or anything of that
nature. (Vol. 12, p. 424) She was not aware of Appellant’s drug
problens. (Vol. 12, p. 424)

Beul ah Battl e had known Appellant for close to 20 years.
(Vol. 12, pp. 427-428) He described Appellant as a “nice,
intelligent young man” who kept a job. (Vol. 12, p. 428) Battle
never saw Appell ant be disrespectful or violent toward anyone;

t hat was not his character. (Vol. 12, p. 428)

Wendal I Adki ns had known Appellant for roughly 28 or 29
years. (Vol. 12, pp. 430-431) He found Appellant to be a very
ni ce and consi derate person. (Vol. 12, p. 431) Adkins never
observed himacting in any type of disrespectful or disruptive or
violent manner. (Vol. 12, pp. 431-432)

Dr. Robert Berland was a forensic psychol ogi st who eval uat ed
Appel I ant, whom he descri bed as very cooperative. (Vol. 12, pp.
433, 436-437) Berland had done psychol ogi cal testing on
Appel I ant, including adm nistering the MWI, in 1986, and then
eval uated himprior to the new penalty trial. (Vol. 12, pp. 443,
448) Berl and found evi dence of nine mtigating circunstances: (1)

Appel | ant was under the influence of extrene nental or enotional
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di sturbance at the tinme of the offenses; (2) Appellant’s capacity
to conform his conduct to the requirenents of |aw was
substantially inmpaired; (3) brain injury; (4) Appellant was
capabl e of form ng warm close, and |oving relationships during
his life; (5) Appellant had a substantial history of stable and
successful enpl oynment experiences; a |long and successful work

hi story; (6) Appellant had gone through a “severe personal,

soci al, econom c and health decline as a result of a crack cocaine
addiction” in the time period | eading up to the offenses; (7)
Appel | ant was intoxicated with cocaine at the tinme of the

of fenses; (8) approximately nine nonths before the offenses,
Appellant initiated on his own an attenpt to seek treatnent for
his crack cocaine addiction; and (9) after Appellant made a
successful escape fromthe area after the crines, he chose to turn
himself in. (Vol. 12, pp. 438-440)

Berl and noted the existence of a psychotic disturbance in
Appel | ant, which included auditory hallucinations and del usi onal
paranoi d thinking, and which woul d have been exacerbated by the
use of cocaine. (Vol. 12, pp. 443-450)

The brain injury was indicated by the results of the Wechsler

Adult Intelligence Scale that was adm nistered to Appellant, and
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was supported by his history of at |east two incidents of head
trauma. (Vol. 12, pp. 451-455) At 17, Appellant was hit be a car
br oadsi de while riding a notorcycle. (Vol. 12, p. 455) He was
pronounced dead at the scene but survived, and was hospitalized
for an extended period. (Vol. 12, p. 455) And about two nonths
before the instant hom ci des, Appellant was beaten up by six or
seven nmen and hit in the head with a brick after he tried to steal
drugs froma drug dealer. (Vol. 12, pp. 456-457, 471) Cassandra
Davi s perceived a change in himafter this incident, especially
when he was using cocai ne; he became nuch nore expl osive and
easily angered. (Vol. 12, p. 457) He showed nore restlessness and
difficulty sleeping. (Vol. 12, pp. 457-458) Hi s drug use
increased fairly substantially fromthat point on. (Vol. 12, p.
457)

A PET scan adm nistered to Appellant did not show cl ear
evidence of brain injury, but this was not sufficient to rule out
brain injury, nor did it change Berland' s opinion. (Vol. 12, pp.
458- 460)

Cassandra Davis, who had had a long-termrelationship with
Appel l ant, had described to Berland how cocai ne t ook over

Appellant’s life after he was introduced to crack sometime during
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t he year before his arrest and began using it on a daily basis.
(Vol . 12, pp. 464-465) His personality changed, he becane
irritable, would snap at her, and had expl osive outbursts or
anger. (Vol. 12, p. 465) Hi s work habits changed in that he no
| onger worked steadily and would steal from his enployers; as a
result noney becane a severe problem (Vol. 12, p. 465) Appell ant
no longer cared for his hygi ene and appearance as he had before.
(Vol. 12, p. 465) His paranoia increased. (Vol. 12, p. 466)
Appel l ant’s behavior on drugs frightened Davis so that she had to
| eave the house frequently when he canme home. (Vol. 12, p. 466)
Cassandra Davis herself testified that she and Appel |l ant had
a girlfriend-boyfriend relationship for about two or two and one-
half years in the md 1980's, around the tinme Appellant got
arrested. (Vol. 13, p. 492) Appellant’s behavi or changed when he
began using cocaine, which he did nostly on the weekends after he
got paid. (Vol. 13, pp. 493-494, 496) Vhen he was not on drugs,

he was a nice person, “a very responsi ble guy,” but when he got on
drugs, “he was a different person.” (Vol. 13, p. 493) Before
drugs, Davis never saw any disruptive or violent behavior on

Appel l ant’s part, but that changed after he got on drugs. (Vol.
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13, pp. 493-494) Appellant becane very noody and was “like a Dr.
Jekyll and M. Hyde.” (Vol. 13, p. 494)

Lucill e Richardson, Appellant’s younger cousin, observed that
Appel | ant’ s behavi or changed after he started using cocaine in the
‘80"s. (Vol. 13, p. 500) Before the cocaine, he was a nice and
respectful person who had a good relationship with his famly.
(Vol. 13, p. 501) After he began using cocai ne, Appellant was
always in a hurry, “never stayed in one place |ike he used to[,]”
and was “like nervous . . . always |ike | ooking behind him
expecting sonebody to be there or sonething.” (Vol. 13, p. 502)

Alan Bell, Jr., had known Appellant since junior high school.
(Vol. 13, p. 503) He knew him“to be a young man that grew up
with values,” and never saw himact violently. (Vol. 13, p. 504)

Stuart Unbarger was an attorney who was court-appointed to
represent Appellant in this case. (Vol. 13, pp, 508-509) He
testified regarding sone of the evidence that was presented at
Appellant’s first trial. (Vol. 13, pp. 508-571) Appellant had
testified at the trial that he snoked rock cocai ne on the evening
in question and met up with a man nanmed Bobby, whose | ast nane he
did not know. (Vol. 13, p. 510) They snoked sone rock cocai ne

together. (Vol. 13, pp. 510-511) When the noney was gone,
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Appel I ant decided to go to the Nichols to ask themto pay him for
sone chores he had done around the property. (Vol. 13, p. 511) He
knocked on the door and was admtted by M. N chols. (Vol. 13, p.
512) M. Nichols agreed to pay him but Ms. Nichols overheard
this, and objected to Appellant being paid because he had been
late in the rent. (Vol. 13, p. 512) M. Nichols “kind of w nked
at” Appellant and said, “I didn't tell her that you paid the rent
today.” (Vol. 13, p. 512) At that point Bobby, who had apparently
heard Ms. Nichols refusing to give the noney, burst through the
door with a knife in his hand and proceeded to stab Ms. Ni chols.
(Vol. 13, p. 512) Appellant grabbed the knife and tried to take
it away from Bobby and was cut on the right hand. (Vol. 13, pp
512-513, 529) He ripped off his shirt and wapped it around his
hand. (Vol. 13, p. 513) Wen it grew quiet, he went to back
bedroom where M. Nichols had been headed, and found himthere.
(Vol. 13, pp. 513-514) Appellant, who was still high on cocaine,?®
“freaked out” and kept going fromMs. N chols to M. Nichols and
back again; they appeared to be dead. (Vol. 13, pp. 513-514)

Appel | ant pani cked and went out the back door and |eft the scene.

® Appellant testified at his previous trial that he was a little bit high that
ni ght, but was not consunmed with cocai ne, and he knew precisely what he was
doi ng. (Vol. 13, pp. 556-557)



(Vol. 13, p. 514) He nmade his way from Tanpa to St. Petersburg to
Palmetto to Fort Myers, eventually ending up in Fort Lauderdal e,
where he turned hinself in at the police departnent 10 days after
the hom cides. (Vol. 13, pp. 514-515) Appellant “[a]solutely

deni ed” confessing to Detective Noblitt. (Vol. 13, p. 515)

The testinony from Appellant’s previous trial showed that
Appel lant’s bl ood was found only on his work shirt; none of his
bl ood was found inside the Nichols’ residence, nor was bl ood from
either of the Nichols found on Appellant’s shirt, even though
there was “bl ood everywhere” at the scene of the hom cides. (Vol.
13, pp. 523-524)

A knife that was introduced into evidence at Appellant’s
trial as the proposed nmurder weapon had been submtted to |ab for
bl ood anal ysis, but no bl ood was found. (Vol. 13, pp. 525-527)

Dr. John Feegel testified for the defense at the first trial that
t hat knife was not the nurder weapon. (Vol. 13, pp. 527-529)
Feegel also characterized the wound to Appellant’s hand as a

def ensi ve wound. (Vol. 13, pp. 529-530)

Detective Noblitt had testified at the first trial that there
was bl ood snmear on a railing about four feet outside the front

door of the Nichols’ residence that could have been | eft by
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soneone | eaving by the front door and vaulting over it; this blood
was not anal yzed. (Vol. 13, pp. 534-536, 551) There was anot her

bl ood trail out the back door, where Appellant had exited the

resi dence, going over two fences and |l eading to Appellant’s
duplex. (Vol. 13, p. 536)

The testinony at trial showed that there was still jewelry on
Ms. Nichols” hands when she was found, as well as noney in her
purse, and noney in M. Nichols wallet. (Vol. 13, p. 537) There
did not appear to be any TV sets, radios, or anything gone from
t he house. (Vol. 13, p. 537)

There was no testinony at trial that Appellant had confessed
to killing two people to anyone other than the two police officers
(Noblitt and Price). (Vol. 13, p. 539) He had told people that he
had been involved in this, had been there and that sonething
horri bl e had happened, but not that he killed M. And Ms.

Ni chols. (Vol. 13, p. 539)

El even days after the hom cides, six pages of photographs of
M. and Ms. Nichols were found at a | ocation in Tanpa sone
di stance away fromtheir home. (Vol. 13, pp. 540-542)

Ant hony Cunni ngham a Tanpa attorney, had known Appellant for

many years. (Vol. 14, pp. 647-649) Appellant’s nother had taken
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care of Cunningham s children, and Appellant’s father had al so

wor ked for Cunni ngham doing “sonme building repairs or things |ike
that.” (Vol. 14, p. 649) Appellant hinmself had al so worked for
Cunni ngham he and his nother had cl eaned Cunni nghani s | aw
offices. (Vol. 14, p. 651) Appellant was a good worker;

Cunni ngham “never had to conpl ain about him showi ng up or doing
the work. . .” (Vol. 14, p. 651)

Cunni ngham had represented Appel |l ant when, at the age of
about 14, he was struck by an autonobile while riding a noped or
ot her small vehicle. (Vol. 14, p. 650)

Cunni ngham descri bed Appellant as polite and “a very nice,
good young man always.” (Vol. 14, p. 650) He never observed
Appellant to act in any way violently or inappropriately. (Vol.

14, pp. 651-652) Appellant never raised his voice, and Cunni ngham
t hought himto be “absolutely . . . one of the npst calm
i ndi vi dual s” he had ever net. (Vol. 14, p. 652)

Appel l ant’s cousin, David Janmes Bailey, Jr., found himto be
a hard worker who was always willing to work for whatever he
wanted. (Vol. 14, p. 654) Bailey had never seen Appellant act in

any violent or inappropriate fashion. (Vol. 14, p. 654)



Dr. Jonat han Sorenson was a professor at Fitchburg State
Col l ege in Massachusetts who was an expert in the field of
crimnol ogy and the analysis of predicting future dangerousness.
(Vol. 14, pp. 655, 659) Studies in which Sorenson had
partici pated or of which he was aware showed that capital
murderers while incarcerated have very | ow rates of viol ence—about
10 to 20 per cent—and becone involved in the act of hom cide again
| ess than one per cent of the time. (Vol. 14, pp. 660-661) People
tend to “age out of violence,” and “tine served is also a strong
predi ctor” of future dangerousness. (Vol. 14, p. 661) Sorenson
descri bed how he and his coll eagues used “actuarial prediction” to
assess the chances of an individual commtting future acts of
vi ol ence. (Vol. 14, pp. 661-662)

Sorenson exam ned Appellant’s inmate folder for the period of
his incarceration over the past 15 years and found it indicative
of conpliant, non-violent behavior, with only three m nor
disciplinary rule violations. (Vol. 14, pp. 664-665) In
Sorenson’s opinion, the |ikelihood of Appellant commtting future
acts of violence was very low, given his age (51) and the |length
of time he had been incarcerated without commtting any viol ent

act. (Vol. 14, p. 665) Al ma Fortson, Appellant’s sister



testified that, in the md-1980"s Appellant drove trucks for
various conpani es and was enployed during part of that tinme by the
JimWal ter Corporation. (Vol. 14, p. 697) Appellant had a warm
and loving relationship with his famly over the years. (Vol. 14,
p. 698) He and Fortson had a normal brother/sister relationshinp,
and she had never seen a violent side of him (Vol. 14, pp. 697-
698)

Lee Green was Appellant’s younger brother by three years.
(Vol. 14, p. 700) He described his brother as “a good person” who
was changed by cocai ne use. (Vol. 14, p. 700) Before cocaine, he
was “a good brother,” and “a positive-m nded individual, had a
good focus on life, had sone things in life he was trying to do,”
but it “all went away.” (Vol. 14, p. 700)

New Penalty Trial —State’ s Rebutt al

By agreenent of the parties, the State’'s rebuttal w tness,
Dr. Walter Afield, a psychiatrist, testified out of turn at
Appel lant’s penalty trial. (Vol. 14, pp. 667-694) 1In 1986 or1987,
Afield eval uated Appellant at the request of his then defense
counsel, Stuart Unmbarger. (Vol. 14, pp. 671, 689) He nmet with
Appel l ant on two occasions and adm ni stered the MWI and the

sentence conpl eti on questionnaire. (Vol. 14, pp. 671-672) Afield



did not find any evidence of psychiatric illness, “serious
psychopathic [sic],” serious enotional illness, delusional
par anoi d thinking, nmood disturbance, or chronic psychotic
di sturbances. (Vol. 14, pp. 672-673)

Afield stated that it is possible to get false positives with
a PET (Positron Em ssion Tonography) scan; an abnornmal reading
does not necessarily nean there is brain damage. (Vol. 14, pp.
674-675) On the other hand, one could have brain injury with a
conpletely normal PET scan. (Vol. 14, p. 692) And one may be
mentally ill w thout having brain injury. (Vol. 14, p. 692)

Appel | ant gave Afield his explanation of the events of
Cct ober 10, 1986. (Vol. 14, p. 690) Appellant told Afield that he
had been using cocaine, and that he was a witness to the nurders
of M. And Ms. Nichols, but that the actual stabbing was done by
anot her individual. (Vol. 14, pp. 690-691) The psychol ogi cal
testing conducted by Afield indicated that Appellant was telling
himthe truth and was not attenpting to deceive himin any way on
the testing. (Vol. 14, pp. 691, 693-694)
Spencer Heari ng

Jeff Hazen, counsel with CCR in Tall ahassee, testified that

he dealt with Appellant from October, 1998 until April, 2000.



(1Supp., pp. 46-48) Appellant was al ways very cordial and
respectful, even though Hazen was just out of |aw school, and
their interaction was always positive. (1Supp., pp. 47-49)
Appel | ant was al ways concerned with his famly, especially that
his son stay on the right path. (1Supp., p. 49)

Harry Brody, assistant capital collateral counsel for the
northern regi on, began representing Appellant in October, 1998.
(1Supp., p. 50) Brody was always confortable with Appellant, whom
he found to be a person of “w de and varied” interests. (1Supp.,

p. 51) Appellant was al ways dignified, never abusive in any way,
and straightforward. (1Supp., pp.51-52) Brody did not foresee any
probl ens that Appellant m ght have in the prison systemif given a

life sentence. (1Supp., pp. 51-52)
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SUMVARY OF THE ARGUNMENT

The court bel ow abused his discretion when he answered the
question propounded by Appellant’s penalty phase jury regarding
when a life sentence wi thout possibility of parole for 25 years
woul d begin to run. The question showed that the jury was
concerned with inproper matters, and the court should have
declined to answer. |If he felt the need to respond, he should
have given the jury nore information, for exanple, letting them
know t hat Appel |l ant m ght be sentenced to consecutive |life terns,
and thus subject to back-to-back m ni mum nandat ory sentences,
rather than leaving themto think that credit for time served
m ght enable Appellant to be released in the near future.

The judge who originally sentenced Appellant to death did not
file his witten findings with regard to aggravati ng and
mtigating circunstances until nore than two nonths after
initially sentencing Appellant to death. Pursuant to section
921.141(3) of the Florida Statutes and decisions of this Court,
the failure to file a tinely witten order supporting the
sentences should cause themto be vacat ed.

The burglary and pecuniary gain aggravating circunstances

were not supported by the evidence, and the burglary was



submtted to Appellant’s jury using an incorrect instruction.
Not hi ng was shown to have been taken fromthe Nichols’ residence.
Appellant’s entry into the residence was with the consent of the
occupants; pursuant to this Court’s Del gado opi nion, he could not
have been guilty of burglary.

Pursuant to Ring v. Arizona, 122 S. Ct. 2428 (2002),

Florida's scheme of capital punishnment violates principles of due
process of law and the right to trial by jury, and Appellant's
sentence of death inposed under such a schenme cannot be permtted

to st and.
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ARGUMENT
| SSUE |

THE COURT BELOW ERRED | N ANSVERI NG THE JURY’ S

QUESTI ON REGARDI NG WHETHER A LI FE SENTENCE

W THOUT ELI G BILITY FOR PAROLE FOR 25 YEARS

WOULD RUN FROM 1987 OR FROM THE DATE OF THE

SENTENCI NG RECOMMENDATI ON

Appel l ant’ s penalty phase jury began deliberating at 12:40
p.m on February 14, 2002. (Vol. 14, p. 771) At 2:14 p.m, the
j udge and counsel convened to address a question presented by the
jury: "Judge, does a |life sentence without the possibility of
parole for 25 years start with the year 1987 or does it start with
today?” (Vol. 9, p. 1759; Vol. 14, p. 771)
The defense position was that the court should not answer the

gquestion, but should tell the jury to rely on the instructions
t hey had al ready been given. (Vol. 14, pp. 771-772) |If the court
was going to answer the question, defense counsel argued that the
jury should be given additional information, such as that no one
in the state of Florida had been rel eased after 25 years, and that
Appel | ant coul d received consecutive |ife sentences for the two
murders, which would mean that he would not be eligible for parole
for 50 years. (Vol. 14, pp. 773-774)

The court seenmed persuaded by a case presented to it by the

State, Downs v. State, 572 So. 2d 895 (Fla. 1990), and wote the




follow ng answer for the jury on the paper with their question:
“The Defendant, if sentenced to |life w o possibility of parole for
25 years, would be entitled to credit for all jail tinme served
against the life sentence. However, there is no guarantee that he
woul d be granted parole at or any tine after 25 years.” (Vol. 9,

p. 1759; Vol. 14, pp. 773-782)

It was 3:10 p.m when the bailiff presented the jury with the
court’s answer to their question; 15 mnutes later, the jury
returned its 10-2 recommendati ons that Appellant be sentenced to
death for each of the murders. (Vol. 14, p. 782)

During the course of his discussion with counsel for the
State and the defense, prior to witing out his answer to the
jury’s question, the court observed (Vol. 14, p. 780):

The one problemthat |’m having with this

whol e thing is this—the very nature of this

guestion tells me that they are concerning

t hensel ves with sonmething that they’'re not

supposed to be concerned with. They' re

supposed to be concerned with whether the

aggravating, mtigating circunstances justify

this sentence or justify that sentence.
The court was quite correct in making these remarks; Appellant’s
jury was considering sonething they should not have been.

Significantly, the jury's question did not express any confusion

over the law they were to apply, but only concern over the
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consequences of their recomendati ons. One wonders, then, why
the court felt conpelled to answer the question. It certainly
woul d have been a proper exercise of the court’s discretion to
adhere to the request of defense counsel and refer the jury to

the instructions they had already received. |In King v. Dugger,

555 So. 2d 355 (Fla. 1990), this Court fouhd no abuse of
discretion in the trial court’s refusal to admt testinony that a
life sentence for first-degree nurder includes a m ninmum

mandat ory sentence of 25 years’ inprisonnent. This Court noted
that such testinony was irrelevant to King’s character or prior
record, or the circunstances of the crime, and so was not valid
mtigation. The information the court bel ow gave to Appellant’s
jury in the formof his answer to their question was sort of the
“flip side” of this, but was equally irrelevant for the jury to

consider in making its sentencing determ nation. |In Witerhouse

v. State, 596 So. 2d 1008 (Fla. 1992), this Court found no abuse
of discretion in the trial court’s refusal to answer questions
the jury had about when the defendant would be eligible for
parole if sentenced to |ife, whether tine served counted toward
the parole tine, and whether the defendant would be returned to
New York to finish his sentences there if he were paroled from

Fl orida. The Court observed that the jury instructions that had
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been given “adequately informed the jury that a |life sentence
carried a m ni num mandatory sentence of twenty-five years.

[Citing King v. Dugger.]” 596 So. 2d at 1015. Appellant’s jury

was simlarly adequately informed (see jury instructions in
Vol une 14, pages 758-769), and for the court to go beyond the

instructions given was fraught with hazards. |In Perrinman v.

State, 731 So. 2d 1243 (Fla. 1999), this Court found no abuse of
di scretion in the trial court refusing to answer a jury question
and instead directing the jurors to refer to the standard jury
instructions they had been given. This Court noted the danger
inherent in a trial court’s attenpt to come up with additional
instructions not contained in the standards:

The Florida Standard Jury Instructions in
Crim nal Cases were designed to elim nate—er
m ni m ze—uror confusion concerning the
applicable law in crimnal cases. The
instructions were researched and formul at ed
by a commttee of experts and then revi ewed
by this Court in an effort to elimnate
i nprecision. [Footnote omtted.] The
charges were designed above all to be
accurate and clear—and thus to w thstand
appellate scrutiny. 1In contrast, an on-the-
spot instruction formulated by a lone trial
judge in the mdst of a live proceedi ng has
none of these safeguards and ny prove | acking
when pl aced under the m croscope of appellate
review. To conpel trial courts to give such
of f-the-cuff responses upon request-as
Perri man suggests—wuld invite a recurrence



of the pre-1970 problens that gave rise to
t he standard instructions.

731 So. 2d at 1246. The Perriman Court went on to note that “the
court nust exercise sound discretion” when the “jury is confused
concerning a point of law,” 731 So. 2d at 1247, but in no way
authorized a court to allay a jury's concerns regarding the
consequences of its actions.

| f the court bel ow was not going to choose the best option,
that is, not to answer the jury's question at all, other than to
refer them back to the instructions already given, then he should
have bal anced the instructions by giving thema conplete picture
of the sentencing possibilities, especially, as defense counsel
urged, that Appellant could be given two consecutive life
sentences, in which his case he would not even be eligible for
parole for 50 years. This m ght well have dim nished the jurors’
apparent concern that Appellant m ght be released fromprison in
t he near future.

The reliance of the court bel ow upon Downs was m spl aced, as
that case is distinguishable fromthat of Appellant. |In Downs
the jury asked, "Would the |life sentence with no chance of parole
for 25 years begin now, or would the 11 years he’'s already spent
in prison be subtracted fromthe 25 years?” 572 So. 2d at 900.
The trial court responded that Downs woul d receive credit for
time served on the charge. On appeal, Downs argued that this
answer inproperly invited his jury to assess future
dangerousness, while the State argued that the defense had
created the issue by arguing to the jury that a |life sentence
woul d protect society from Downs for the next 25 years. Wth no
anal ysis, this Court found no abuse of discretion by the trial
court “[u] nder the facts presented[.]” 572 So. 2d at 901. In
the instant case, Appellant’s counsel did not make an argunent to
the jury |like that made by Downs’s counsel, and so there was no
justification for the answer to the jury question given by the
| ower court. Downs was deci ded based on its unique fact
Situation, which is inapplicable in the present context.

The standard of review to be used with regard to this issue
is abuse of discretion. Perriman; Downs; see also Florida Rule
of Crim nal Procedure 3.140 and the Comm ttee Notes thereto. For
t he reasons expressed above, the |lower court abused his
di scretion in answering the question posed by Appellant’s penalty
jury, and he must receive a new penalty trial as a result.




| SSUE ||

APPELLANT SHOULD HAVE HI'S DEATH SENTENCES

VACATED I N FAVOR OF LIFE SENTENCES BECAUSE

THE COURT THAT ORI GI NALLY SENTENCED HI M TO

DEATH FAI LED TO FILE A TI MELY WRI TTEN ORDER

SETTI NG FORTH HI' S FI NDI NGS | N SUPPORT OF THE

DEATH SENTENCES | MPOSED

Judge Manuel Menendez originally inposed two sentences of

deat h upon Appellant on October 23, 1987. (Vol. 3, pp. 400-406)
However, his witten findings as to aggravating and mitigating
circunstances were not filed until January 13, 1988. (Vol. 3, pp.
426-431) [Although the witten sentencing order is dated the
“11th day of January 1987, nunc pro tunc October 23, 1987[,]”
this is obviously a typographical error. The year the order was
signed had to have been 1988, not 1987.] Appellant’s notice of
appeal had been filed on October 15, 2002. (Vol. 10, pp. 1823-
1824)

In Van Royal v. State, 497 So. 2d 625 (Fla. 1986), this Court

vacated the death sentences where the trial court failed to nmake
timely witten findings to support the sentences, as required by
section 921.141(3) of the Florida Statutes. Wthout such an
order, this Court could not be certain that the sentences were

based on a reasoned judgnent, as required by law. {See al so,

Rhodes v. State, 547 So. 2d 1201 (Fla. 1989).] Subsequently, in



Grossman v. State, 525 So. 2d 833 (Fla. 1988), this court put

into place, effective 30 days after G ossman becanme final, a
procedural rule requiring witten orders inposing death sentences
to be prepared prior to oral pronouncenent of sentence, for

filing concurrent with the pronouncenent. |In Christoper v.

State, 583 So. 2d 642 (Fla. 1991), this Court applied the
G ossman rule to quash the appellant’s death sentence in favor of
a life sentence, noting that the holding in G ossman was not a
mere technicality, and that the Court has consistently held that
t he wei ghi ng of aggravating and mtigating factors nust take
pl ace at sentencing. “The preparation of witten findings after
the fact runs the risk that the “’ sentence was not the result of
a wei ghing process or the ‘reasoned judgnent’ of the sentencing
process that the statute and due process mandate.’ Citing
Justice Ehrlich's concurring opinion in Van Royal .]”

Gr ossman was deci ded on February 18, 1988, little nore than
a nonth after the original witten sentencing order was filed in
this case. Although the new rule established in G-ossman was
prospective only, and this Court has refused to apply it to
sentences inposed prior to Grossman (see, for exanple, Holton v.

State, 573 So. 2d 284 (Fla. 1990), Appellant urges that it



vi ol ates principles of due process and equal protection to deny
himthe protection set forth in G ossman.

In Hi cks v. Oklahoma, the Court held that sentencing is not

nmerely a matter of state procedural |law. \When a defendant is
arbitrarily deprived of a clear statutory right as to his
sentence nmust be inposed, he is deprived of due process of |aw.
Art. I, 8 9, Fla. Const.; Anmend. XIV, U S. Const. The right to
due process protects against the arbitrary deprivation of life,
liberty or property. Appellant has a protected interest in not
being arbitrarily sentenced to death. Because section 921.141(3)
of the Florida Statutes specifically requires a sentencing judge
who does not issue witten findings in conjunction with
i nposition of a death sentence to "“inpose sentence of life
i mprisonnent,” and the original sentencing judge here did not
make the required findings prior to sentencing Appellant to
deat h, due process mandates that Appellant receive life
sent ences.

To approve different consequences for a trial court’s
failure to file tinmely witten findings regarding a death
sentence based upon whet her the defendants were sentenced before

or after the Grossnman rule took effect inplicates the equal
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protection clause. Anmend. XIV, U S. Const. Appellant belongs to
a |l ess favored class of defendants who remain subject a death
sentence rather than those who will automatically have life
sentences inposed. The only distinction is the date the sentence
was pronounced.

This invalid distinction allows the State another chance to
i npose a death sentence on persons |like Appellant while giving
ot her defendants the protection afforded them by statute. The
di sparate treatnment is arbitrary and inconsistent with the Eighth
Amendnent requirenment that capital punishment “be inmposed fairly

and with reasonabl e consistency, or not at all.” Eddings v.

Okl ahoma, 455 U. S. 104, 112 (1982). Accordingly, this Court
shoul d vacate Appellant’s sentences of death and replace them
with sentences of life inprisonnment wthout possibility of parole
for 25 years.

Appel l ant’ s issue involves purely matters of |law, and should

be reviewed using a de novo standard. State v. d atzmayer, 789

So. 2d 297, 301 n, 7 (Fla. 2001); Butler v. State, 706 So. 2d 100,

101 (Fla. 1st DCA 1998).1

o Appel |l ant’s postconviction counsel raised the issue raised here in two of
the notions they filed (Vol. 3, pp. 500-506; 2Supp., pp. 83-88) but the trial
court never reached the issue, in light of the stipulation for a new penalty
trial that was entered into.



LSSUE 111

THE COURT BELOW ERRED | N FI NDI NG
THE BURGLARY AND PECUNI ARY GAIN
AGGRAVATI NG Cl RCUMSTANCES AND
SUBM TTI NG THEM TO THE JURY, AS THE
EVI DENCE  WAS | NSUFFI CI ENT  TO
SUPPORT  THEM AND THE  JURY
| NSTRUCTI ON ON BURGLARY WAS
| NCOVPLETE AND | NCORRECTLY STATED
THE LAW

The trial court instructed Appellant’s jury on both commtted
for financial gain and commtted during the course of a burglary
as potential aggravating circunstances, but cautioned themnnot to
use a single aspect of the offense as supporting two separate
aggravating factors. (Vol. 14, pp. 760-762) The court defined
“burglary” for Appellant’s jury as follows (Vol. 14, p. 759):
“Burglary is defined as entering or remaining in a structure owned
by anot her w thout the perm ssion or consent of the owner with
intent to conmt an offense therein.”

The court subsequently dealt with these aggravators in his
written sentencing order as follows (Vol. 10, pp. 1792-1793):

2. The capital felony was comm tted
during conmi ssion of a burglary or for
pecuniary gain. Sections 921.141(5)(d) or
(f), Fla. Stat.

The evi dence established that the
Def endant confessed to Detective J.S. Noblitt
and Sergeant R. Price that he went to the
victims’ home at approximately 11:30 p.m to
get back a check he had given themearlier in
the day to pay rent. A tenant of a snal
apartnment the victins rented to that tenant
next to their honme testified that he heard the
attacks on the victinms and then heard soneone
ransacki ng the drawers and closets. The
phot ographs i ntroduced | evidence depicted the
opened drawers, blood in the entrance area of
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the home, and the victinms dressed in sl eeping
clothing. The defendant was | ooking for the
check.

The Defendant initially entered the front
doorway area of the residence and spoke with
the victins. He did not enter stealthily or
surreptitiously. However, when Ms. Nichols
told himthat they would not return the check,
t he Defendant attacked and killed them bot h.
This rendered the Defendant’s actions a
burglary in that he remained in the structure
with intent to commt an offense therein, even
t hough he may not have had the intent to
commit an offense when he initially entered
t he doorway area.

The nmurders were an integral step in the
Def endant’s efforts to obtain a specific
sought after gain, specifically, the check he
gave the victinms earlier to pay his overdue
rent. The nurders were committed to
facilitate getting the property. The
motivation for the killings was pecuniary.

The evi dence established the pecuniary
gai n and burglary aggravating circunstances
beyond a reasonabl e doubt. The Court accorded
t he pecuni ary gain aggravating circunstance
great weight as to each count in determ ning
t he appropriate sentences.

The Court did not consider, apply, or
wei gh the burglary aggravating circunstance.

There are at |least two problenms with the way the trial court
dealt with the aggravators in question: they were not supported by
t he evidence, and the burglary was submtted to the jury upon

i nproper instructions. Appellant would first note that there was



no evi dence anything was taken fromthe N chols’ residence. There
were itenms left in the residence such as jewelry and stereos that
could nore readily have been converted into quick cash to purchase
drugs than the rent check the State theorized Appellant went there
to retrieve. Moreover, the circunstances here failed to show a

burglary in light of Delgado v. State, 776 So. 2d 233 (Fla. 2000).

In Del gado this Court receded fromprior decisions interpreting
the burglary statute and held that consensual entry is an
affirmati ve defense to burglary. The statutory | anguage
“remaining in a structure” was limted to exclude situations where
t he defendant was originally allowed into an occupied structure
but his or subsequent actions led to an inplied w thdrawal of

perm ssion to remain. Only where a defendant surreptitiously
remai ns on the prem ses can he or she be properly convicted of
burglary in addition to whatever offense the defendant conmts in
the structure. This Court recently effectively reaffirnmed the

principles of Delgado in Ruiz & Braggs v. State, Case No. SC02-389

and SC02-524 (Fla. Decenber 18, 2003). There the Court rejected
the State’s argunments that it had receded from Delgado in Jimnez
v. State, 810 So. 2d 511 (Fla. 2001) or, if not, that the Court

shoul d recede from Del gado. The Court further noted that,
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consistent with its opinion in Floyd v. State, 850 So. 2d 383

(Fla. 2002), the Florida Legislature’ s attenpt to nullify Del gado
by enacting section 810.015(2) of the Florida Statutes does not
apply to conduct occurring before February 1, 2000. 1In the

i nstant case, of course, the conduct occurred | ong before that
date, and Del gado woul d apply.

The evi dence adduced bel ow was consistent only with a
consensual entry into the Nichols’ residence. Appellant knew the
Ni chol s—they were his |andlords. The police observed no signs of
forced entry. Appellant gained entry either by knocking on the
door or ringing the doorbell. Even the trial court observed in
his witten sentencing order that Appellant “did not enter
stealthily or surreptitiously.” The court also noted that
Appel | ant “may not have had the intent to conmit an offense when
he initially entered the doorway area.” However, the court then
erroneously applied the old, outdated interpretation of the
burglary statute which this Court discredited in Del gado by
stating that when Appellant attached the Nichols, this rendered
his “actions a burglary in that he remained in the structure with
intent to commt an offense therein.”

The court made a simlar error in submtting the burglary

aggravator to Appellant’s jury upon a barebones definition of
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burglary that did not conformwith the standard jury instruction
on burglary, and did not take Delgado into account.

For these reasons, the burglary aggravating circunstance
shoul d not have been submitted to Appellant’s jury nor found to
exist in the trial court’s sentencing order.

Appel l ant submits that his issue involves questions of |aw,
and so a de novo standard of review should apply. State v.

d atzmayer, 789 So. 2d 297, 301 n, 7 (Fla. 2001); Butler v. State,

706 So. 2d 100, 101 (Fla. 1st DCA 1998). But see WIllacy v.

State, 596 So. 2d 693, 695 (Fla. 1997) {this Court’s “task on

appeal is review the record to determ ne whether the trial court
applied the right rule of |aw for each aggravating circunstance
and, if so, whether conpetent substantial evidence supports its

finding. [Footnote omtted.])”

| SSUE |V



APPELLANT 1S ENTITLED TO A LIFE
SENTENCE BECAUSE THE FLORI DA DEATH
PENALTY STATUTE VI OLATED H' S DUE
PROCESS AND JURY TRI AL RI GHTS WHI CH
REQUI RE THAT A DEATH- QUALI FYI NG
AGGRAVATI NG CI RCUMSTANCE BE ALLEGED
I N THE | NDI CTMENT AND FOUND BY THE

JURY BEYOND A REASONABLE DOUBT.

Appel l ant's issue presents a question of law, and so the

standard of review is de novo. State v. d atzmayer, 789 So. 2d

297, 301 n, 7 (Fla. 2001); Butler v. State, 706 So. 2d 100, 101

(Fla. 1st DCA 1998).

In Apprendi v. New Jersey, 530 U. S. 466, 120 S.Ct. 2348, 2355

(2000), and Jones v. United States, 526 U.S. 227, 243 n.6 (1999),

the United States Suprenme Court held that, any fact (other than

prior conviction) that increases the maxi mum penalty for a crinme



must be charged in an indictnment, submtted to a jury, and proven

beyond a reasonabl e doubt. Apprendi, 120 S.Ct. at 2362-63; Jones,

526 U. S. at 231. Basing its decision both on the traditional role

of the jury under the Sixth Amendnment and principles of due

process, the Apprendi Court nade clear that:

[i]f a defendant faces puni shnent beyond t hat
provi ded by statute when an offense is comm tted under
certain circunstances but not others . . . it
necessarily follows that the defendant should not -—at
the noment the state is put to proof of those
circunstances -—be deprived of protections that have

until that point unquestionably attached.

530 S.Ct. at 2359. The Apprendi Court held that the same rule

applies to state proceedi ngs under the Fourteenth Anmendnment. 530



S.Ct. at 2355. These essential protections include (1) notice of

the State's intent to establish facts that will enhance the

defendant's sentence; and (2) a jury's determ nation that the

State has established these facts beyond a reasonabl e doubt.

In Jones, 526 U.S. at 250-51, the Court distinguished capital

cases arising fromFlorida.* In Apprendi, 530 S.Ct at 2366, the

Court observed that it had previously

rejected the argunent that the principles guiding our
deci sion today render invalid state capital sentencing schenes
requiring judges, after a jury verdict holding a defendant guilty
of a capital crime, to find specific aggravating factors before

i mposing a sentence of death. Walton v. Arizona, 497 U S. 639,

647-649 ... (1990)[.]

Thus, it appeared that the principles of Jones and Apprendi did

not apply to state capital sentencing procedures. See MIIls v.

' Those cases were Spaziano v. Florida, 468 U S. 447 (1984), and
Hildwin v. Florida, 490 U S. 638 (1989).




Moore, 786 So. 2d 532, 536-38 (Fla.), cert. denied, 532 U S. 1015

(2001). In Ring v. Arizona, 536 U.S. 584 (2002), ' however, the

United States Suprenme Court overruled Walton v. Arizona and held
that the Sixth and Fourteenth Amendnments to the United States
Constitution require the jury to deci de whether a death qualifying
aggravating factor has been proven beyond a reasonabl e doubt.

A def endant convicted of first-degree nurder may not be sentenced
to death without an additional finding. At |east one aggravator
must be found as a sentencing factor. Like the hate crines
statute in Apprendi, Florida's capital sentencing schenme exposes a
def endant to enhanced puni shment — death rather than life in
prison — when a nurder is commtted "under certain circunstances
but not others." Apprendi, at 2359. This Court has enphasized
that "[t]he aggravating circunmstances” in Florida |law '"actually
define those crimes . . . to which the death penalty is applicable
'" State v. Dixon, 283 So. 2d 1, 8 (Fla. 1973), cert

aeﬁied
sub nom, 416 U S. 943 (1974).
Green was Sentenced to Death Wthout a Specific
Jury Finding of an Aggravating Circunstance
Appel | ant was sentenced to death pursuant to section 921. 141,
Fl orida Statutes (2002), which does not require a jury finding
that any specific aggravating factor exists. Section 921.141(2)

governs the advisory sentence rendered by the jury in this case

and provi des as foll ows:

2 Ring was decided on June 24, 2002, which was after Appellant’s new penalty
trial, but before he was actually sentenced by the court.
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(2) ADVI SORY SENTENCE BY THE JURY.
-- After hearing all the evidence, the jury
shal | deliberate and render an advisory
sentence to the court, based on the follow ng
matters:

(a) Vhether sufficient aggravating
circunstances exi st as enunerated in
subsection (5);

(b) Whether sufficient mtigating
ci rcunst ances exi st which outweigh the
aggravating circunstances found to exist; and

(c) Based on these considerations,
whet her the defendant shoul d be sentenced to
life inprisonment or death.



On its face, this statute does not require any express finding by
the jury that a death qualifying aggravating circunstance has been
proven. Moreover, this Court has never interpreted this statute
to require the jury to make findings that specific aggravating

circunst ances have been proven. See Randolph v. State, 562 So. 2d

331, 339 (Fla.), cert. denied, 498 U. S. 992 (1990); Hildwin v.

Florida, 490 U S. 638, 639 (1989). Consequently, the statute
plainly violates the Sixth and Fourteenth Amendment requirenments

2| | ant ' sofcabened,| usdpradredi  hcamds eRitngn &\ 1181 lunvg e stigsuttinenale qan rignerftace.

that the jury nust find a death qualifying aggravating
circunstance. Pursuant to section 921.141, the jury was
instructed to consider four aggravating circunmstances: (10
Appel I ant had been previously convicted of another capital offense
or a felony involving the use or threat of violence; (2) commtted
during the course of a burglary; (3) commtted for financial gain;
and (4) HAC. (Vol. 14, pp. 760-761)*® The judge instructed the
jury that it was their duty to render to the Court an advisory
sentence based upon their determ nation as to whether sufficient
aggravating circunstances existed to justify inposition of the

death penalty, and whether sufficient mtigating circunstances

3 The court gave the jury an instruction designed to prevent them from
doubling the burglary and financial gain circunstances. (Vol. 14, pp. 761-762)
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exi sted to outwei gh any aggravating circunstances found to exist.
(Vol . 14, pp. 762)

The jurors were instructed that it was not necessary that the
advi sory sentence of the jury be unaninmous. (Vol. 14, p. 765)

They were never instructed that all nust agree that at |east
one specific death qualifying aggravating circunstance existed --
and that it nust be the same circunstance. Thus, the sentencing
jury was not required to make any specific findings regarding the
exi stence of particular aggravators, but only to make a
recomendation as to the ultinmate question of punishnent.

The jury ultimately returned an advisory sentence
recommendi ng by a vote of ten to two that the court inpose the
death penalty. The advisory sentence did not contain a finding as
to which specific aggravating circunmstance(s) was (were) found to
exist. (Vol. 9, p. 761; Vol. 14, pp. 782-782)

It is likely in any case that sone of the jurors will find
certain aggravators proven which other jurors reject. MWhat this
means is that a Florida judge is free to find and wei gh
aggravating circunstances that were rejected by a mpjority, or
even all of the jurors. The sole limtation on the judge's

ability to find and wei gh aggravating circunmstances is appellate



revi ew under the standard that the finding nust be supported by

conpetent substantial evidence. WIllacy v. State, 696 So. 2d 693,

695 (Fla. 1997).

An additional problemw th the absence of any jury findings
with respect to the aggravating circunstances is the potential for
skewing this Court's proportionality analysis in favor of death.
An integral part of this Court's review of all death sentences is

proportionality review. Tillman v. State, 591 So. 2d 167 (Fl a.

1991). This Court knows which aggravators were found by the
j udge, but does not know which aggravators and mtigators were
found by the jury. Therefore, the Court could allow aggravating
factors rejected by the jury to influence proportionality review.
Such a possibility cannot be reconciled with the Ei ghth and
Fourteenth Amendnent requirenent of reliability in capital
sent enci ng.
The State Failed to Allege Aggravating
Circunstances in the Indictnent

The Apprendi Court also found that an aggravating sentencing
factor nmust be pled in the Indictment to support the death
penalty. In Ring, at n.4, the United States Supreme Court pointed
out that Ring did not contend that his indictnent was
constitutionally defective. As a result, the Supreme Court did
not discuss that question in Ring. Because Ring overruled Walton,

however, there is no valid reason why the Jones and Apprendi
requi renent that an aggravating factor nust be pled in the
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i ndi ct mnent shoul d not apply to capital cases. No aggravating
sentencing factors were charged in Appellant’s indictment; the
i ndi ctment sinply charged himwth two counts of nurder in the
first degree. (Vol. 1, pp. 178-179)

The Ring decision essentially nmakes the exi stence of a death
qual i fyi ng aggravating circunstance an el enent which the State
must prove to make an ordinary nmurder case into a capital nurder
case. Because the Court applied the Jones and Apprendi
requirenment that a jury find the aggravating sentencing factor
beyond a reasonabl e doubt to capital cases in Ring, it would
appear the Supreme Court should hold that the Jones and Apprendi
requi renent of alleging one or nore aggravating sentencing factors
in the indictnent also applies to capital cases once that issue is
before the Court. Thus, this Court should find that section
921. 141 is unconstitutional on its face because it does not
require a death qualifying aggravating factor to be alleged in a
capital nurder indictnent. |In the absence of an allegation of a
deat h qual i fyi ng aggravating factor, an indictnent does not charge
a capital offense, and no death sentence can be constitutionally
i nposed.

The flaws in Florida' s capital sentencing schenme discussed
above constitute fundamental error which nay be raised for the
first time on appeal. In Trushin v. State, 425 So. 2d 1126, 1129-
30 (Fla. 1983), this Court ruled that the facial constitutional
validity of the statute under which the defendant was convicted
can be raised for the first tine on appeal because the argunents
surroundi ng the statute's validity raised fundanental error. |In
State v. Johnson, 616 So. 2d 1, 3-4 (1993), this Court rul ed that
the facial constitutional validity of amendnents to the habitual
of fender statute was a matter of fundamental error which could be
raised for the first tinme on appeal because the anendnents
i nvol ved fundanental |iberty due process.

I n Maddox v. State, 760 So. 2d 89, 95-98 (Fla. 2000), this
Court ruled that defendants who did not have the benefit of
Fl orida Rule of Crim nal Procedure 3.800(b), as anended in 1999 to
al | ow defendants to raise sentencing errors in the trial court
after their notices of appeal were filed, were entitled to argue
fundanmental sentencing errors for the first tinme on appeal. To
qualify as fundanental error, the sentencing error nust be
apparent fromthe record, and the error nmust be serious; such as a
sentencing error which affected the |l ength of the sentence. 1d.,
at 99-100. Defendants appealing death sentences do not have the
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benefit of Rule 3.800(b) to correct sentencing errors because
capital cases are excluded fromthe rule. Anendnents to Florida
Rules of Crimnal Procedure 3.111(e) & 3.800 & Florida Rules of
Appel |l ate Procedure 9.020(h), 9.140, & 9.600, 761 So. 2d 1015,
1026 (1999).

The facial constitutional validity of the death penalty
statute, section 921.141, Florida Statutes (2000), is a matter of
fundamental error. The error is apparent fromthe record, and it
is certainly serious because it concerns the due process and ri ght
to jury trial requirenents for the inposition of the death
penalty. Inposition of the death penalty goes far beyond the
l'iberty interests involved in sentencing enhancenment statutes.

Moreover, the use of a facially invalid death penalty statute
to inpose a death sentence could never be harm ess error. A death
sentence is always and necessarily adversely affected by reliance
upon an unconstitutional death penalty statute, especially when
the statute violates the defendant's right to have the jury decide
essential facts. See Sullivan v. Louisiana, 508 U S. 275, 279-282
(1993) (violation of right to jury trial on essential facts is
al ways harnful structural error).

Thus, Florida's death penalty statute is unconstitutional on
its face because it violates the due process and right to jury
trial requirenents that all facts necessary to enhance a sentence
be found by the jury to have been proven beyond a reasonable
doubt, as set forth in Jones, Apprendi, and Ring. This issue
constitutes fundanmental error, and can never be harm ess. This
Court nmust reverse Appellant's death sentence and remand for a
life sentence.

Appellant is aware that in King v. More, 831 So. 2d 143
(Fla. 2002) and Bottoson v. Moore, 833 So. 2d 693 Fla. 2002) this
Court rejected argunents simlar to those contai ned herein, but
asks the Court to revisit these inportant issues, and raises them
here to preserve them for possible further review in another
forum

CONCLUSI ON




Based upon the foregoing facts, argunents, and citations of
authority, your Appellant, Alfonso Green, prays this Honorable to
vacate his sentences of death and remand for inposition of life
sentences. In the alternative, Appellant asks the Court to
reverse his death sentences and remand for a new penalty phase
before a jury.
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