January 14, 2003
By Federa Express

Florida Supreme Court

Supreme Court Building

500 South Duva Street
Tallahassee, Florida 32399-1925

Dear Honorable Justices;

| am writing on behdf of the Orange County Sheriff’s Office in response to the invitation in the
December 15, 2002 “FloridaBar News’ for comments about the forms for temporary and permanent
injunctions in domestic, dating, and repeset violence cases. Specifically, | am concerned with Paragraph
3, “Firearms,” which includes the following provison: “Respondent shal surrender any firearms and
ammunition in the Respondent’ s possession to the County Sheriff’s Department.”

As a preiminary matter, we would like to note that this provison is difficult to enforce for two
reasons. Firg, no deadline for compliance is identified. If arespondent has failed to comply with this
provison within 10 days of being served with the injunction, does he or she have additiona time for
compliance or ishe or shein violaion of theinjunction? Second, the respondent is not asked to identify
the firermsinhisor her custody or control. We respectfully suggest including a space on the application
for aninjunctionfor petitionersto list respondents’ firearms. We aso suggest that Judges ask respondents
to identify the fireermsin their custody or control.

This provison requires sheriffs offices to expend considerable resources to provide firearms
storage without fee to domestic abusers and othersin their counties. Many practica questionsarise. For
example, what safety procedures should be ingtituted to deal with persons who have ahistory of violence
and who are visting a sheriff’ sofficefadility to ddiver guns, particularly in light of the terrorism threat and
law enforcement’ shigh state of dert? Per Florida Statutes 890.01 and 790.06(12), how may arespondent
deliver a concealed firearm to a sheriff’s office fadility without committing a third-degree fdony? What
procedures should be in place to ensure a respondent asking for return of firearmsis not precluded from
possessing them (e.g., probation, felony conviction, injunction extended, new injunction issued)? The
injunctions themsalves do not provide answers to these questions.

Wefind that amgjority of temporary injunctions never result inpermanent injunctions. Thisresults
in a revolving door through which firearms are deposited and returned within days of the court’s order.
As mentioned previoudy, this entails aconsderable drain on resources. When storing lost or abandoned
property, we are entitled to recover our costs per Chapter 705, F.S. The injunctions do not provide for
the recovery of these cogts. At the very least, if alaw enforcement agency is amenable to providing this
service, the courts should require proper remuneration from the respondent.
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L ocal municipditiesshould be asked to help bear the burden of storing these weapons. Any such
respongbility should not rest solely with the loca sheriff’ s office. Also, there are private companies that
providestorage for weapons. Theuseof private providersisaviableoption that would reduce or diminate
the need for law enforcement involvement. The loca court could list such vendorsin the same manner as
traffic schools and anger management providers.



We questionwhether the injunction provison is congstent withthe separation of powersdoctrine.
Also, thereisno provisoninthe Forida Congtitution or Florida statutes requiring sheriffs officestobethe
repository for dl regulated firearms. Horida Statute 790.08 provides that the Sheriff is respongble for
keeping and storing weapons that are:

1 Held in evidence with regard to arrests made by deputies [790.08(1)].

2. To be disposed of because the suspect has been convicted of crimes reaing to Florida
Statute 790.07, F.S. [s. 790.08(2)].

3. Believed to belost or discarded [ 790.08(4), (5) and (6)].

The fact that both federal and state law prohibit the possession of fireerms by persons against
whoma permanent injunction has beenissued does not automaticaly create a corresponding responsbility
on the sheriffsto accept and store these weagpons.

We suggest the fallowing revisionto the injunctionforms: “ Respondent shdl surrender any fireerms
and anmunitioninthe Respondent’ s pessession custody or control within[#] calendar days of being served
with this injunction to either a private storage facility designated by the Chief Judge of thisjudicid circuit
or_a locd law enforcement agency within this judicid circuit that offers such a service the

. Therespondent shall be responsible for paying dl fees

assessed by the provider for this service”

We certainly share the concerns of the courts with safeguarding victims of thesecrimes. Wehave
one of the most proactive and dedicated domestic violence unitsin the Sate, if not in the country, and we
have dways sought to provide services to those who live in daily fear of violence and reprisas from their
spousesand partners. Thisletter iswritten as an apped for us to work together to address the judiifiable
concerns of the court indenying accessto fireerms to those who would jeopardize the lives of their families
Our concerns are twofold - assist in protecting victims and not place an unreasonable or unlawful burden
on sheriffs offices satewide. Thisissue requiresdiscussionand discernment to ascertain what best keeps
vidims safe while at the same time taking into account the considerable and reasonable concerns of law
enforcement in this métter.
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If youhave any questions or concerns, please do not hesitate to contact me. Thank you for your
attention to this matter.

Sincerdly,

KEVIN BEARY
Sheriff of Orange County

Dorothy K. Burk
Senior Assistant General Counsd



Sheriff Kevin Beary

Chief Judge Belvin Perry

Public Safety Director Jerry Demings
Chief Deputy Brad Margeson
Lieutenant Kevin Behan

Bernie Rice, Generd Counsd



