I N THE SUPREME COURT OF FLORI DA

MATTHEW DOBRI N, Case No. SC02-2540
Lower Case No. 5D02-987

Peti ti oner/ Appel | ant,
V.
STATE OF FLORI DA, DEPARTMENT OF
HI GHWAY SAFETY AND MOTOR
VEHI CLES

Respondent / Appel | ee.

ON DI SCRETI ONARY REVI EW FROM
THE FI FTH DI STRI CT COURT OF APPEAL

RESPONDENT/ APPELLEE’ S AMENDED ANSWER BRI EF ON THE MERI TS

ENOCH J. WHI TNEY
GENERAL COUNSEL

HEATHER ROSE CRAMER

Fl a. Bar No. 0901600

Assi st ant General Counsel
Department of Hi ghway Safety
And Mot or Vehicl es

6801 Lake Wbrth Road,

Suite 230

Lake Worth, FL 33167

(561) 433-3645

COUNSEL FOR RESPONDENT/ APPELLEE



TABLE OF CONTENTS

Tabl e of Authorities ...

St at ement of the Case and

Summary of Argunment ...
Ar gUIMBNT L

Concl UST ON .o,

Certificate of Service ...

Certificate of Conpliance

....................................... i
Facts.... 1

................................. 4

............... 5

.................. 19

.............................. 20

.................................... 20



TABLE OF AUTHORI TI ES

CASES ClI TED PAGE
NO.

Appl egate v. Barnett Bank, 377 So.2d 1150 6
(Fla. 1979)

Bailey v. State, 319 So.2d 22 4, 13, 14, 16, 17, 18
(Fla. 1975)

Brown v. State, 62 So.2d 348 (Fla. 1953) 16
Brown v. State, 595 So.2d 270 (Fla. 2d DCA 1992) 15
Cantu v. Departnent of Hi ghway Safety and 11

Mbt or Vehi cl es, Case No.: Cl 0O 00-3682
Fla. 9th Cir. Ct. March 15, 2002)

Cohen v. Mbhawk, Inc., 137 So.2d 222 (Fla. 1962) 7

Collins v. State, 65 So.2d 61 (Fla. 1953) 16

Crooks v. State, 710 So.2d 1041 (Fla. 2d DCA 1998) 14, 15

Dade County School Board v. Radio Station WOBA, 4. 6, 7
731 So.2d 638 (Fla. 1999).

Departnent of Hi ghway Safety and Mtor Vehicles 3, 18
v. Dobrin, 829 So.2d 922 (Fla. 5DCA 2002)

Departnent of Hi ghway Safety and Mtor Vehicle 12

v. Favino, 667 So.2d 305
Direct Gl Corp. v. Brown, 178 So.2d 13, (Fla. 1965) 7

Dobrin v. Departnment of Hi ghway Safety and 3, 10, 17
Mot or Vehicles, Order Granting Petition for
Wit of Certiorari (Fla. 7t" Cir. Ct. March 8, 2002)

Ellis v. State, 755 So.2d 767 (Fla. 4th DCA 2000) 15
Esteen v. State, 503 So.2d 356 (Fla. 5'" DCA 1987) 16
Firestone v. Firestone, 263 So.2d 223 (Fla. 1972) 7
Grahamv. State, 60 So.2d 186 (Fla. 1952) 16




Holl and v. State, 696 So.2d 757 4.8, 9, 11, 18

(Fla. 1997)

Leach v. DHSMV, 2 Fla. L. Weekly Supp. 11
(Fla. 9th Cir. Ct. 1994)

M chigan Dep’'t of State Police v. Sitz, 17
496 U. S 444, 110 S.Ct. 2481, 110 L.Ed.2d 410 (1990)

Roberts v. State, 732 So.2d 1127 (Fla. 4t" DCA 1999) 14, 15

Robertson v. State, 829 So.2d 901 (Fla. 2002) 6
Schrei ber Express, Inc. v. Yarborough, 5
257 So.2d 245 (Fla. 1971),

Sol omon v. DHSMV, 2 Fla. L. Weekly Supp. 133 11
(Fla. 7th Cir. Ct. 1993)

State v. Carillo, 506 So. 2d 496 (Fla. 5'" DCA 1987) 16
State v. Cote, 547 So.2d 993 (Fla. 4th DCA 1993) 12

State v. Davidson, 744 So.2d 1180(Fl a. 2d DCA 1999) 14, 15

State v. Frederick, 525 So.2d 516 (Fla. 4t" DCA 1988) 15
State v. Joy, 637 So.2d 946 (Fla. 3d DCA 1994) 11
State v. McNeal, 666 so.2d 229 (Fla. 2d DCA 1995) 5, 18

State v. Pollard, 625 So.2d 968 (Fla. 2d DCA 1993) 5, 18

State v. Potter, 438 So.2d 1085 (Fla. 2d DCA 1983) 17

State WAi nberg, 4 Fla. L. Weekly Supp 660 11
Fl a. 11th Dade Cty. Ct. Jan. 24, 1997)

State of Florida, Departnment of 9, 11, 12, 15, 17, 18

Hi ghway Safety and Mot or Vehicles
v. DeShong, 603 So.2d 1349(Fla. 2nd DCA 1992)

Whren v. United States, 517 U.S. 806, 8, 9, 11, 15, 18
116 S. Ct. 1769, 135 L. Ed.89 (1996)




FLORI DA

STATUTES AND RULES

Section
Section
Section
Section
Section

322.
322.
322.
322.
322.

2615, Florida Statutes

2615 (1)(a), Florida Statutes
2615 (1)(b)(3), Florida Statutes
2615 (2), Florida Statutes

2615 (7), Florida Statutes

Rul e 15A-6.013, Florida Adm nistrative Code



STATEMENT OF THE CASE AND FACTS

In this brief, Respondent/Appellee, State of Florida,

Departnent of Hi ghway Safety and Mtor Vehicles, wll be

referred to as the “Departnent.” Petitioner/ Appel |l ant,
Matt hew Dobrin, wll be referred to as “Dobrin.”
Ref erences to the Record on Appeal will be referred to as
“R._ H.

On Septenber 2, 2001 at approximtely 1:20 a.m,
O ficer Thomas of the Daytona Beach Shores Police
Departnent, was northbound in the 2800 block of South
Atlantic Avenue when he observed Dobrin traveling
sout hbound from the 2700 block at a high rate of speed.
(R 36). Officer Thomas estimated Dobrin’s speed at 50
mp.h. Oficer Thomas turned his vehicle around in an
attempt to pace the truck. (R 36). As O ficer Thomas was
attenmpting to pace Dobrin’s truck, he observed the vehicle
driving to the right then correcting itself in a quick
manner . Officer Thomas observed this driving pattern
several times and conducted a traffic stop. (R 36).

Upon nmaki ng contact with Dobrin, Oficer Thonmas noticed
that he had red, bloodshot eyes and an odor of al cohol on
his breath. Officer Thomas requested and Dobrin agreed to
perform the following field sobriety exercises: Walk and
Turn, One Leg Stand, Finger to Nose and Al phabet test.
Dobrin perfornmed poorly on the tests. (R 36-37). Oficer



Thomas t hen pl aced Dobrin under arrest for DU . Dobrin was
informed of the inplied consent warnings and refused to
submt to a breath test. (R 37, R 40). Accordi ngly,
Officer Thomas i ssued Dobrin a DU citation for refusal and
suspended his driving privilege pursuant to s. 322.2615
(1)(a), Fla. Stat. (2001). (R 35). Dobrin was also issued
acitation for failure to maintain a single lane. (R 35).

The arresting officer tinmely filed his paperwork with
the Clerk of the Bureau of Adm nistrative Reviews pursuant
to section 322.2615(2) and Fl orida Adm nistrative Code Rul e
15A- 6. 013. Pursuant to section 322.2615 (1)(b)(3), Dobrin
requested a formal review of his driver’s |license
suspension that was conducted on October 9, 2001, by
Hearing Officer WA. Clark. After careful consideration of
the evidence presented and the record evidence, Hearing
Officer Clark determ ned that the preponderance of the
evi dence supported Dobrin’s suspension. The Depart nent
i nformed Dobrin in an order dated October 12, 2001 that the
suspension of his driving privilege for refusal was
sustained for a period of one year. (R 22-23).

On November 6, 2001, Dobrin filed a Petition for Wit
of Certiorari wth the Circuit Court of the Seventh
Judicial Circuit in and for Volusia County, Florida,
chal l enging the Departnent’s Order of License Suspension.

On March 8, 2002, the circuit court rendered the Order



Granting Petition for Wit of Certiorari, which reversed
the Departnent’s admnistrative suspension of Dobrin's
driver’s license. (R 17-21). The circuit court held,
“[t]his Court finds that it cannot uphold the stop on a
basis of what the officer could have done, rather it nust
only analyze what in fact the officer did and why he did

it.” Dobrin v. Departnment of Highway Safety and Mt or

Vehicles, Order Granting Petition for Wit of Certiorari at
3 (Fla. 7th Cir. Ct. Mar. 8, 2002). (R 17-21).

The Departnent filed a Petition for Wit of Certiorari
with the Fifth District Court of Appeal. (R 1-55). On
April 25, 2002, the district court issued an Order to Show
Cause ordering Dobrin to file a response to the Petition
(R.55A). Dobrin did not file a response. On Septenber 6,
2002, the district court issued its Order granting the
Departnent’s Petition for wit of certiorari, quashing the

circuit court’s order quashing the suspension. Department

of Hi ghway Safety and Mdtor Vehicles v. Dobrin, 829 So.2d

922 (Fla. 5'" DCA 2002). (R 56-57). The district court found
t hat t he of ficer’'s observations justified t he
reasonabl eness of the stop. 1d. (R 56-57). Dobrin filed
a Motion for Rehearing that was deni ed on October 28, 2002.
(R.66). Dobrin then sought review in this Court for which

the Departnment is filing its Answer Brief on the Merits.



SUMVARY OF THE ARGUNMENT

The Fifth District Court of Appeal correctly quashed
the circuit court order overturning the suspension of
Dobrin’s driver license as the facts of this case justified

t he reasonabl eness of the stop under Holland v. State, 696

So.2d 757 (Fla. 1997) and Bailey v. State, 319 So.2d 22

(Fla. 1975). This court is not limted to consideration of
the reasons given by the district court but rather mnust
affirmthe district court’s order as it is legally correct

regardl ess of the reasons. Dade County School Board v.

Radi o Station WOBA, 731 So.2d 638, 644-45 (Fla. 1999).




ARGUMENT

The District Court Reached The Correct
Conclusion In Quashing The Circuit
Court’s Order Quashing The Departnent’s
Order Upholding The Suspension O
Dobrin’s Driving Privilege.

In Schrei ber Express, Inc. v. Yarborough, 257 So.2d 245

(Fla. 1971), this court set forth the standard of review
by certiorari of an adm nistrative order. The Court
stated, “this Court will not evaluate evidence anew,
rat her our function is |imted to a determ nation of

whet her the order accords with essential requirenments of
| aw and whet her the agency had before it conpetent,

substanti al evidence to support its findings and

conclusions.” 1d. As in Schreiber Express, Inc., the

questi on of conpetent, substantial evidence is at issue
her e.
The issue before this court is therefore whether
conpetent substantial evidence supports the Departnent’s
finding that the stop of Dobrin’s vehicle was | awful.
The issue is not, as Petitioner contends, whether the
district court applied the correct |egal standard in
determ ning the | awful ness of Dobrin s traffic stop.
Al t hough the district court may have applied the wrong
| egal standard, by relying on the reasonable officer test

as set forth in State v. Pollard, 625 So.2d 968 (Fla. 2d

DCA 1993) and State v. MNeal, 666 so.2d 229 (Fla. 2d DCA




1995), the district court neverthel ess reached the
correct conclusion in ruling that the stop of Dobrin’s
vehi cl e observed traveling at a high rate of speed and
unable to maintain a straight course was reasonabl e.

This court is not limted to consideration of the reasons
given by the district court but rather nust affirmthe
district court’s order as it is legally correct

regardl ess of the reasons. Dade County School Board v.

Radi o Station WOBA, 731 So.2d 638, 644-45 (Fla. 1999).

The district court’s Order nust be affirnmed as it reached
the right result, but for the wong reasons. |d. at 644.

Recently, in Robertson v. State, 829 So.2d 901 (Fl a.

2002), this court reiterated the “tipsy coachman

doctrine,” the principle of appellate law that allows an
appellate court to affirma | ower court whose final

judgment is correct but not for the reasoning used. |d.
at 906. As recognized in both Robertson and Radi o

Stati on WOBA, this court has adhered to this principle on

many occasions. See ld. (citing Applegate v. Barnett

Bank, 377 So.2d 1150, 1152 (Fla. 1979) ("The witten
final judgment by the trial court could well be wrong in
its reasoning, but the decision of the trial court is
primarily what matters, not the reasoni ng used. Even when
based on erroneous reasoning, a conclusion or decision of

atrial court will generally be affirmed if the evidence



or an alternative theory supports it.")). See Radio

Stati on WOBA, 731 So.2d at 645 (citing Firestone v.

Fi restone, 263 So.2d 223, 225 (Fla. 1972) ("[T]he
findings of the | ower court are not necessarily binding
and controlling on appeal, and if these findings are
grounded on an erroneous theory, the judgnent nmay yet be
affirmed where appell ate review di scl oses other theories

to support it."); Direct Ol Corp. v. Brown, 178 So.2d

13, 15 (Fla. 1965); Cohen v. Mhawk, Inc., 137 So.2d 222,

225 (Fla. 1962) ("[T]he judgnent of the trial court
reached the district court clothed with a presunption in
favor of its validity. Accordingly, if upon the pleadings
and evidence before the trial court, there was any theory
or principle of Iaw which would support the trial court's
judgnment in favor of the plaintiffs, the district court

was obliged to affirmthat judgnment.")).

Since this court nust affirmthe district court’s ruling
if it is supported by the record, the court’s inquiry
must turn to whether the facts of the instant case
support the lawful ness of the stop. The record evidence
established that O ficer Thomas was northbound in the
2800 bl ock of South Atlantic Avenue when he observed
Dobrin traveling southbound fromthe 2700 bl ock of South
Atl antic Avenue at “a high rate of speed.” (R 36). In

his arrest affidavit, O ficer Thomas stated that he



estimated Dobrin's speed at 50 mp.h. (R 36). Oficer
Thomas turned his vehicle around and attenpted to pace
Dobrin’s truck. During the attenpted pace of the
vehicle, O ficer Thomas observed the vehicle drifting to
the right, then correcting in a quick manner several
times. Based on his observations of Dobrin, Oficer
Thomas activated his enmergency |ights and conducted a
traffic stop. (R 36)
The foregoing facts of the instant case support the
| awf ul ness of the stop. Law enforcenent officers have
the authority to stop a vehicle on two grounds. First,
an officer who observes a violation of a traffic |aw can

conduct a traffic stop. Wiren v. United States, 517 U S.

806, 116 S.Ct. 1769, 135 L.Ed.89 (1996). The Suprene
Court in Wiren, inplenmented a purely objective test for
evaluating the legality of a traffic stop, which
elimnated any notivation of the individual officer and
asks only whet her any probabl e cause for the stop
exi sted. Florida adopted the objective standard in

Holland v. State, 696 So.2d 757 (Fla. 1997). In Holl and,

this Court held that a violation of Florida' s traffic

| aws provides sufficient probable cause to make a stop
reasonabl e. Holland, 696 So.2d 757, 759. Second, a |aw
enf orcenent officer may stop a vehicle, when its unusua

operation, although not rising to the level of a traffic



infraction, provides grounds for reasonabl e suspicion of

driving under the influence or questionable capacity of

the driver even in situations |ess suspicious than that

required for other types of crimnal

Fl ori da,

behavior. State of
Depart nent of Hi ghway Safety and Mot or
v. DeShong, 603 So.2d 1349, 1352 (Fla.

Vehi cl es

2nd DCA 1992).

Appl ying the individual objective tests as expressed

above to the facts of the case at bar, the district court

reached the correct conclusion in holding that O ficer

Thomas conducted a lawful traffic stop.?

First, based on the objective standard set forth in Whren

and Hol | and, Officer Thomas was justified in stopping

Dobrin on the basis of his observati on of Dobrin

speeding. O ficer Thomas articulated in is arrest report

the | ocation and approximate rate of speed, 50 mp.h.,

that Dobrin was traveling. (R 36). Oficer Thonas

attenpted to pace the vehicle. The pace was stopped as

O ficer Thomas observed Dobrin drifting several tines,

correcting in a quick manner and conducted an i medi ate

traffic stop. (R 36). At his fornmal
at

revi ew, Dobrin was
liberty to denonstrate that traveling at 50 mp.h. in
the 2700 bl ock of South Atlantic Avenue is not a

vi ol ati on of Florida Statute. However, he did not.

Dobrin al so had the opportunity to subpoena O ficer

Thomas and present any rel evant evidence. The statutory



framework of s. 322.2615, Florida Statutes specifically
all ows the hearing officer to conduct the formal review
based on reports of |aw enforcenment officers to determ ne
if by a “preponderance of the evidence” there is
sufficient cause to sustain, invalidate or amend a
| i cense suspension. Section 322.2615(7), Florida
Statutes. A formal review held pursuant to s. 322.2615,
Florida Statutes is a civil adm nistrative proceedi ng.

St andards applicable to the trial of a crimnal matter do
not necessarily apply. The | egi sl ature gave the
Petitioner the power to subpoena persons and records. He
chose not to do so.

Al t hough the record established speeding as a basis for
the stop, the circuit court refused to consider the
speeding. The circuit court held, “[t]he arrest report
never states that the officer thought speeding was a
reason for the stop, ‘so the court may not engage in
specul ation that the officer’s actions in stopping the
vehicle are now justified by the fact that there may have
been speedi ng, when in fact the reason articul ated for
the stop was the “failure to maintain a single |ane”

facts’.”1! Dobrin v. Departnment of Hi ghway Safety and

Mot or Vehicles, Order Granting Petition for Wit of

1 Oficer Thomas issued Dobrin a citation for failure to
mai ntain a single |ane; but did not issue a citation for
speedi ng.

10



Certiorari at 3 (Fla. 7t" Cir. Ct. Mar. 8, 2002), quoting
fromState v. Wainberg, 4 Fla. L. Weekly Supp 660 (Fla.

11t" Dade Cty. Ct. Jan. 24, 1997).

The circuit court applied a subjective test by anal yzing
only “what in fact the officer did and why he did it.”
Dobrin, Order Granting Petition for wit of Certiorari at
3. (R 19) As recognized by petitioner throughout these
proceedi ngs, such a subjective test, which eval uates what
was in the mnd of the individual officer, is no |onger
valid. Holland, 696 So.2d at 760. The circuit court
failed to apply the appropriate objective test to the

facts at bar in evaluating the legality of the stop
Under the objective test established in Whiren and
Hol | and, Officer Thomms’ statement that he observed
Dobrin driving at a high rate of speed along with the
appr oxi mate speed and the location justified his probable
cause to conduct the stop for a traffic violation.

Whren; Hol |l and, supra.? Probable cause exists "where the

2 \WWhet her Dobrin was in fact speeding was irrel evant at
the formal review. The hearing officer did not have to
determ ne whether or not the driver did in fact comm t
the traffic infraction. See State v. Joy, 637 So.2d 946
(Fla. 3d DCA 1994) (!l ack of calibration of speedoneter did
not affect the officer’s founded suspicion that auto was
speeding); cf. Cantu v. Departnent of Hi ghway Safety and
Mot or Vehicles, Case No.: CI0O 00-3682 (Fla. 9th Cir. Ct
March 15, 2002) (R 24-33); Sol onon v. DHSMV, 2 Fla. L.
Weekly Supp. 133 (Fla. 7" Cir. C. 1993)(citing DHSMV v.
Deshong, 603 So.2d 1349 (Fla. 2" DCA 1992). See also
Leach v. DHSMV, 2 Fla. L. Wekly Supp. 355 (Fla. 9th Cir.
Ct. 1994).

11



facts and circunstances, as analyzed fromthe officer's

know edge, special training and practical experience, and
of which he has reasonably trustworthy information, are

sufficient in thenselves for a reasonable man to reach
the conclusion that an offense has been commtted."

Depart nent of Hi ghway Safety and Modtor Vehicle, v.

Favi no, 667 So.2d 305, 308 (Fla. 1st DCA 1995). Probable
cause is a conclusion often drawn from "reasonabl e

inferences."” |d. at 308 (citing State v. Cote, 547 So.2d

993 (Fla. 4th DCA 1993)).

The objective facts of this case support a concl usion
that OFficer Thomas had probable cause to stop Dobrin for
speeding. In addition, the high rate of speed coupl ed
with the failure to maintain a single |lane, the drifting
and correcting in a quick manner all presented O ficer
Thomas with a founded suspicion to initiate a traffic
stop. DeShong, 603 So.2d at 1352. The founded suspicion
standard is the second ground that supports the

| awf ul ness of Dobrin’s stop.
While an officer’s observation of a traffic infraction
provi des a per se |lawful basis for a stop, the driving
pattern does not have to rise to the level of a traffic
infraction to justify a stop. A legitimte concern for

the safety of the nmotoring public can warrant a brief

12



investigatory stop to determ ne whether a driver is ill,
tired, or driving under the influence. DeShong, 603
So.2d at 1352. As such, an officer may also initiate a
traffic stop when the driving pattern creates a
reasonabl e suspicion that the driver is under the
influence or in need of assistance, although a violation
of the traffic code is not observed.

In Bailey v. State, 319 So.2d 22 (Fla. 1975) this court

articul ated the reasonabl e suspicion standard for a
vehicle stop. The Court recognized the | awful ness of a
stop based on a reasonabl e suspicion when it upheld the

traffic stop of a driver who was observed driving her
vehicle at a slow rate of speed and weaving within her
| ane of traffic. The Court stated
Because of the dangers inherent to our nodern vehicul ar
node of life, there may be justification for the stopping
of a vehicle by a patrolman to determ ne the
reason for its unusual operation. In this instance,
al t hough no vehicul ar regul ati on was being violated, it
seened strange to the officer that the vehicle was
proceedi ng at only 45 nmiles per hour and was weavi ng,
al t hough not so nmuch as to nove out of its |ane on one
side or the other.
Ild. at 26. Like the driver in Bailey, Dobrin was
observed proceedi ng at an i nproper speed and weavi ng. 3
Subsequent to the holding in Bailey, nunerous cases have

upheld the legality of a stop based on a “reasonabl e

3 Described by O ficer Thomas as drifting to the right and
correcting in a quick manner. (R 36).

13



suspicion” where the facts did not give rise to a traffic
infraction.

In Roberts v. State, 732 So.2d 1127 (Fla. 4'" DCA 1999),

revi ew deni ed, 743 So.2d 510 (Fla. 1999), the Fourth
District Court of Appeal upheld a stop where the driver
was continually weaving within her |ane but did not cross
over the lines. The court held that even in the absence
of a traffic violation, an officer nmay stop a driver’s
vehi cl e when the officer has a reasonabl e suspicion that
the driver is driving under the influence. Roberts, 732
So.2d at 1128. The Court held that Roberts’ *“continuous
weavi ng, even if only within her |ane, during the tine
t hat she was being followed presented an objective basis
for suspecting that she was under the influence. Thus,
the objective facts supported the stop.” 1d. at 1128.
See State v. Davidson, 744 So.2d 1180 (Fla. 2d DCA

1999) (court upheld stop where defendant was traveling on
i nterstate 75 between 40 and 48 m | es per hour, where the
m ni mum speed |limt was 40 mles per hour; officer
foll owed defendant and al so observed himdrift across a
| ane mar ker and then jerk the car back into the |ane).

I n Roberts and Davidson, the courts al so distinguished

Crooks v. State, 710 So.2d 1041 (Fla. 2d DCA 1998),

relied on by Petitioner. The Courts recognized that a

critical fact that distinguished Crooks was that in

14



Crooks, there was no indication, suggestion, or basis for
suspecting that the driver was intoxicated or inpaired.
Roberts, 732 So.2d at 1128; Davidson, 744 so.2d at 1181.
In fact, in Crooks, the arresting Deputy testified that
he did not think the driver was intoxicated or inpaired.
Crooks, 710 So.2d at 1042. No such testinony or evidence
was present in Roberts or in the case at bar.

In Ellis v. State, 755 So.2d 767, fn. 1 (Fla. 4th DCA

2000), after quoting with approval from DeShong, supra,
the court stated

Not wi t hst andi ng | anguage in Whren, v. United States, 517
U S. 806, 116 S.Ct. 1789, 135 L.Ed.89 (1996), that “[a]s
a general matter, the decision to stop an autonobile is
reasonabl e where the police have probable cause to
believe that a traffic violation has occurred,” we do not
believe that the United States Supreme Court intended to
changed the | ong-standing standard of "founded" or
"reasonabl e" suspicion to initiate a Terry stop.

See also Brown v. State, 595 So.2d 270 (Fla. 2d DCA 1992)

(finding that the absence of a traffic offense does not
establish the absence of a valid objective basis for the

stop); State v. Frederick, 525 So.2d 516 (Fla. 4t" DCA

1988) (stop of autonpbile was legally perm ssible on
trooper’s observations of varying rate of speed and that
vehicle was drifting from one edge of lane of traffic to

t he opposite edge and eventually crossed into passing

| ane); State v. Carillo, 506 So. 2d 496 (Fla. 5'" DCA

1987) (an officer has legislative authority to stop

vehi cl e based upon founded suspicion that driver is under

15



the influence, notw thstandi ng absence of probabl e cause
for arrest on that charge prior to stop, and officer may
t hereafter establish probable cause for arrest through

i nvestigation); Esteen v. State, 503 So.2d 356 (Fla. 5th

DCA 1987) (stop of autonobile which was weaving in manner
consistent with behavior of person driving under
i nfluence of al cohol or drugs or of person falling asleep
behi nd wheel was valid.).

Pursuant to these authorities, O ficer Thomas had a
reasonabl e suspicion to stop Dobrin to determ ne the
cause of his erratic driving. Oficer Thomas’ full
observations of Dobrin’s driving pattern were legally
sufficient to find an objective, reasonabl e suspicion of
driving under the influence or other incapacity.

Mor eover, the trio of cases cited and relied on by

Dobrin: Brown v. State, 62 So.2d 348 (Fla. 1953), G aham
v. State, 60 So.2d 186 (Fla. 1952) and Collins v. State,

65 So.2d 61 (Fla. 1953), to support his argunment that
O ficer Thomas did not have a reasonable suspicion to
stop his vehicle all took place in the 1950’'s, prior to
this court’s ruling in Bailey. In 1975, the Bailey Court
acknow edged the “dangers inherent to our nodern
vehi cul ar nmode of life.” ILd. at 26. Courts have continued

to recogni ze the danger of vehicles and drunk driving.

See also Mchigan Dep’t of State Police v. Sitz, 496 U. S

16



444, 110 S.Ct. 2481, 110 L.Ed.2d 410 (1990) (enphasi zing
the state’s interest in preventing drunk driving); State
v. Potter, 438 So.2d 1085 (Fla. 2d DCA 1983)(noting the
public policy concerns surrounding the dangerousness of
vehicles in general and inpaired drivers in particular).
VWile the facts of this case establish a reasonable
suspicion for the stop, again the circuit court
incorrectly refused to consider the reasonabl e suspicion
as an alternative basis for the stop and considered only
the “failure to maintain a single |lane” facts. Dobrin,
Order granting petition for Wit of Certiorari at 3.
(R 19). In the instant case, the District Court properly
held that O ficer Thomas’ stop of Dobrin based on his
observations of Dobrin driving at a high rate of speed
coupled with his inability to maintain a straight course
justified the reasonabl eness of the stop to deternine the
cause of his erratic driving. Bailey, 319 So.2d at 25;
DeShong, 603 So.2d at 1352. Dobrin’s driving pattern
presented an objective basis for suspecting that he was
driving under the influence or of other incapacity.
Al t hough the district court in Dobrin enunciated the
wrong | egal standard for evaluating the legality of the
stop by relying on the reasonable officer standard set

forth in State v. Pollard, 625 So.2d 968 (Fla. 2d DCA

1993) and State v. MNeal, 666 so.2d 229 (Fla. 2d DCA

17



1995), it correctly held that the |lower court applied the
wong lawin limting its inquiry as to the | awful ness of
the stop to “what in fact the officer did and why he did
it.” Dobrin, 829 So.2d at 922. (R 56-57). The correct
i nqui ry was whether the established facts justified the
reasonabl eness of the stop. The reasonabl eness of the
stop is justified when the facts viewed objectively
establish that the officer either has probable cause to
believe a traffic infraction occurred or has a reasonable
suspicion to believe an individual, based on his driving

pattern, may be ill, tired or inpaired. See Whr en,

Hol | and, Bail ey and DeShong, supra. The foregoing case

| aw supports the district court’s holding that it was
|awful for O ficer Thomas to stop Dobrin to check on his
health or capacity where the officer observed himdriving
his truck at a high rate of speed and unable to maintain

a straight course. Dobrin, 829 So.2d 922.
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CONCLUSI ON

For the foregoing reasons, the Departnment respectfully
requests this Court to deny Dobrin’ s appeal and affirmthe
Fifth District Court of Appeal’s Order quashing the circuit

court’s Order Granting Petition for Wit of Certiorari.

Respectfully subm tted,

ENOCH J. VHI TNEY
GENERAL COUNSEL

HEATHER ROSE CRAMER

Assi st ant General Counsel

Fl a. Bar No. 0901600

6801 Lake Wbrth Road, Suite 230
Lake Worth, Florida 33467

Tel ephone (561) 433-3645
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