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INTRODUCTION

This cause is before the Court on petition for discre-
tionary review. The parties will be referred to as they stood
in the trial court. The trial court denied the State’'s notion
in limne, which sought (pursuant to the rape shield |aw,
Section 794.022, Florida Statutes) to exclude evidence of the
al l eged victinm s prior sexual activity with her boyfriend.

The District Court granted certiorari to quash the trial
court’s ruling. For purposes of this brief, the synmbol “A.”
refers to the Appellant’s Appendi x, containing copies of the

papers filed in the District Court of Appeal.

STATEMENT OF THE CASE AND FACTS

Leon Adderly is charged with sexual battery, in viola-
tion of Section 794.011(8), Florida Statutes. The information
in this case, filed June 13, 2000 on the basis of allegations
made by his step-daughter, S.D., alleges that in Septenber,
1999, al nost nine nonths prior to the filing of the inform-
tion, M. Adderly had oral contact with the vagina of his
st epdaught er, when she was approximately 15 years of age, and
when he was in a position of famlial or custodial authority.
(A. 17, 62, 68).

M. Adderly’s defense in this case is that the all ega-

tions against himare false, and were fabricated by S.D. to



divert attention fromand mnim ze her nother’s anger about,
the fact that S.D. was having sexual intercourse with her
boyfriend, Allen. S.D. told her nother about her sexual
activities with Allen (see A 77-80) immediately after telling
her nother that she had been nolested by M. Adderly, her

not her’s husband (see A. 77-80). By mmking the allegations
agai nst M. Adderly, S.D. was able to portray herself as a
victim rather than as a willing participant in sexual activ-
ity with her boyfriend that her nmother would strongly disap-
prove. By accusing M. Adderly, she was able to focus atten-
tion on his alleged wongdoing, and divert attention, includ-
ing her nmother’s attention, from her own m sconduct, which
appeared to pale in conmparison with the m sconduct S.D. al-

| eged agai nst her step-father.

The State filed a notion in |imne on Septenber 17, 2001,
seeking to preclude M. Adderly fromintroducing evidence as
to S.D.’s sexual activities with her boyfriend. See A 19-20.

At the Septenmber 19, 2001 hearing on the State's notion
in limne, Judge Cecilia Altonoga quickly perceived that the
evidence could not be excluded (see A. 34). The trial court
found that the evidence of S.D.’s adm tted sexual activities
with her boyfriend was of sufficient probative value as to

S.D.”’S credibility and notive to fabricate that to exclude it,



in a case where S.D. and the defendant are the only w tnesses
and there is no physical evidence, would effectively deprive
def endant of the right to confront the w tness agai nst him and
present a defense. The trial court ruled that the evidence
was necessary to the defense, and that excluding it woul d
effectively deprive M. Adderly of the opportunity to confront

hi s accuser and present his defense (A 51). See Lewi s v.
State, 591 So. 2d 922, 925 (Fla. 1991).

Thus, the trial court comment ed:

THE COURT: And couldn’t it also be
the defense theory that . . . she was al so
doing this in part to mnimze any adverse
reaction from her parent to being a sexu-
ally active teenager?

I n other words, saying look it’s not
so bad because your husband was trying to
do this to ne, too?

(A 34).

THE COURT: The allegation, notivation
to fabricate an accusation. That’'s the
proffered evidence, the proffered evidence
of this victinm s allegation, notivation to
fabricate woul d presumably consi st of one
trying to mnimze any anger from her par-
ent for being sexually active.

(A. 35).

THE COURT: After the accusation, by
the way, noml mreal sexually active and
this pales in conparison to any egregi ous
t hi ngs that m ght have been taking place in
my bedroom wi th your husband.



Did you see the notivation? | nean |
see a certain anobunt — | see a certain
anmount of notivation just inherent in the
timng of it, because your anger at your
t eenage daughter for being sexual sexually
active w thout your know edge is going to
pale in conparison at your outrage at the
percei ved act that took place, that took
pl ace with your spouse.

(A. 40-41).

THE COURT: . . . She didn't see any
ot her way of letting her nother know this
[the sexual activity with her boyfriend]
had been going on for nonths. So, what
does she do? She devises this schene to
l et the nother know, after she’s made this
accusation, because the information that
she’s sexually active will all of a sudden
pale in conparison to the bonb shell that
she gave her a few hours previously.

(A. 46-47).

THE COURT: But here, because of the
victims age and famlial circunstances
there is a notive to fabricate this accusa-
tion.

MR. SHAPI RO. \Where is it?

THE COURT: The notive to fabricate
consists of lessening the inpact of the
news involved, news involving her sexual
activity.

(A. 52).
Moreover, S.D. also testified at her deposition that her

nmot her’s reaction to what S.D. told her was exactly what

def endant Adderly cl ainms was i ntended:



Q Was she upset about that too or
did she not know what to be upset about
first?

A. She was not so nmuch upset at nme
about the sex with Allen, but she was upset
with Leon and all that. She was upset with
Leon, not Allen.

(A. 79-80).

Def ense counsel properly realized that Judge Altonaga had
a conpl ete understandi ng of the argunent that the evidence
indicated a notive to lie, and proceeded to argue other theo-
ries for the denial of the notion (A 29-30).

The trial court denied the State’s motion (A 51), and
entered a witten order to that effect (A 22).

The District Court ruled that there was “no legally
sufficient reason to overcone the rape shield statute in this
case” (A. 104) because the “claimof the defendant is contrary
both to common sense and the facts of the case.” (A 103).
The District Court granted certiorari to quash the trial
court’s ruling and exclude the evidence. The result of the
District Court’s ruling is effectively to preclude M. Adderly
fromdisputing the truth of his stepdaughter’s testinony

against himin a case where they are the only w tnesses and

there is no physical evidence.



SUMMARY OF ARGUMENT

This case presents a classic credibility contest between
def endant and S.D., his stepdaughter -- there are no other
wi tnesses, and there is no physical evidence. The exclusion
of evidence of S.D.’s admtted sexual relationship with her
boyfriend, where defendant contends it gave S.D. a notive to
lie and to make up a false allegation against the defendant,
woul d effectively preclude defendant fromchallenging S.D.’s
testimony and from contending that she had a reason to fabri -
cate a false charge. The exclusion of that evidence would
t hus deprive defendant of his right to confront and cross-
exam ne the only witness against himand to present a defense.
The rape shield lawis a rule of relevance, and cannot be
applied in a crimnal case to exclude rel evant evidence essen-
tial to the presentation of a defense.

The District Court therefore erred in ruling that the
trial court’s refusal to exclude the evidence of S.D.’s sexual
relationship with her boyfriend was a departure fromthe
essential requirenments of |law, warranting the issuance of

certiorari. The District Court’s ruling should be reversed.



ARGUMENT

THE DISTRICT COURT ERRED IN HOLDING
THAT THE TRIAL COURT WASREQUIRED TO
EXCLUDE EVIDENCE OF THE ALLEGED VIC-
TIM’S SEXUAL ACTIVITY WITH HER BOY-
FRIEND WHERE THE DEFENDANT CON-
TENDED THAT IT GAVE HER A MOTIVE TO
LIE ABOUT THE ALLEGED SEXUAL BATTERY

M. Adderly’s defense in this case is that the all ega-
tions against himwere fabricated by S.D., his 15-year-old
st ep- daughter, to divert her nother’s attention and anger from
the fact that S.D. was having sexual intercourse with her
boyfriend. S.D. told her nother about her recent sexual
activities with her boyfriend imediately after telling her
not her that, alnost nine nonths before, she had been sexually
battered by her mother’s husband. By making these allega-
tions, S.D. was able to portray herself as a victim rather
than as a willing participant in sexual m sconduct. By accus-
i ng defendant, she was able to focus attention on his all eged
wr ongdoi ng, and divert attention from her own m sconduct. The
District Court’s ruling excluding this evidence under the rape
shield statute (Section 794.022(2), Florida Statutes) pre-

cludes defendant from showing that S.D. had a notive to lie.



The right to confront wi tnesses includes the right to
cross-exam ne, and the rape shield statute can not be applied
in a crimnal case to exclude evidence relevant to the verac-

ity of testinony against the defendant. O den v. Kentucky,

488 U. S. 227, 232 (1988) (exclusion of evidence of sexual
relationship allegedly notivating witness to lie violated the
confrontation right); Davis v. Alaska, 415 U S. 308, 315-16
(1974) (“'Qur cases construing the [confrontation] clause hold
that a primary interest secured by it is the right of cross-

exam nation’”) (citations omtted); Chanmbers v. M ssissippi

410 U. S. 284, 294 (1973) (“[t]he right . . . to due process
is, in essence, the right to a fair opportunity to defend”).
In Lewis v. State, 591 So. 2d 922 (Fla. 1991), as in this
case, the defendant was charged with | ewd and | asci vi ous
assault upon his stepdaughter. “At trial, Lewis sought to
devel op as a defense theory that the victim his stepdaughter,
fabricated the charges against himin order to prevent her
not her and Lewis from discovering . . . that she was sexually
active with her boyfriend.” Lewis, 591 So. 2d at 923.
“Lewi s contended that the proffered testinony was rele-
vant to his defense in that it would reveal to the jury the
st epdaughter’s notive to accuse him of sexual nm sconduct, and

that it therefore nust be adm tted under his Sixth Amendnent



right to full and fair cross-exam nation.” Lews, 591 So. 2d
at 923 (citations omtted). M. Adderly’'s contention here is

t he sane.

This Court held in Lewis that the evidence had to be

adm tted because excluding it would have “effectively deprived
[ Lewi s] of the opportunity to confront his accuser and present

his defense.” Lews, 591 So. 2d at 925, quoting the dissent-

i ng opinion below. The Court expl ained:

We recogni ze the public policy underlying
[the] rule . . . that a victimof a sexual
assault should not be subjected to having
her sexual history brought up in open
court, but hold that where, as occurred in
this case, application of this rule inter-
feres with confrontation rights, or other-
w se precludes a defendant from presenting
a full and fair defense, the rule nust give
way to the defendant's constitutional

rights.

Lew s, 591 So. 2d at 925 (citations omtted, enphasis added).
Thus, the rape shield statute is “essentially an explicit
statenment of the rule of relevancy” (Marr v. State, 494 So. 2d
1139, 1142 (Fla. 1986)), and cannot be used to exclude rele-
vant evi dence needed to confront a prosecution w tness and

present a defense.! Here, as in Lewis, the evidence in gques-

1 The State acknow edged the authority of Lewi s bel ow and
agreed that the rape shield | aw “does give way” when defendant
seeks to “prove a notive to fabricate on the part of the

9



tion is relevant to credibility, where credibility is the sole
issue to be determned at trial. The principle in Lewi s and
here is that the defendant is entitled to confront and cross-
exam ne his accuser, and defend by showi ng that she had a
notive to lie.

Lewi s has often been applied to vindicate confrontation
rights. See Hammond v. State, 660 So. 2d 1152, 1157 (Fla. 2d
DCA 1995) (error to exclude testinony concerning prior sexual
know edge of victins likely to be perceived as innocent,
because in “classic credibility” contest, “the defendant’s
right to confront his accusers takes precedence over the rape
shield law’); Teemer v. State, 615 So. 2d 234, 236 (Fla. 3d
DCA 1993) (rape shield statute codifies rule of relevancy that
victims prior sexual history is irrelevant, but nust yield to
def endant’ s constitutional right to present “a full and fair
def ense”); Dixon v. State, 605 So. 2d 960, 962 (Fla. 2d DCA
1992) (the rape shield statute could not be applied to inter-
fere with “confrontation rights” or to preclude a defendant
from“presenting a full and fair defense”); Castro v. State,

591 So. 2d 1076 (Fla. 3d DCA 1991) (judge inmproperly excluded

[al | eged] victim” A 9.

10



evi dence indicating 15-year old s alleged notive to fabricate
accusations agai nst her uncle).

The District Court ruled here that there was “no legally
sufficient reason to overcone the rape shield statute in this
case” (A. 104) because the “claimof the defendant is contrary
both to common sense and the facts of the case.” (A 103).
The result of the Court’s ruling is effectively to preclude
M. Adderly fromdisputing the truth of his stepdaughter’s
testimony against himin a case where they are the only wit-
nesses and there is no physical evidence.

The “facts of the case” are in dispute, and are to be
determ ned by a jury upon the evidence at trial. The only
“facts” not in dispute are the fact that S.D. was havi ng sex
with her boyfriend, and the fact that she charged M. Adderly
with a sexual battery, allegedly commtted al nost nine nonths
prior to the filing of the information. The State contends
that charge is true; defendant clains it is false.

The State contends that S.D. truthfully told her nother
t hat her stepfather had assaulted her because her nother asked
(nine nonths after the alleged sexual battery) why she didn't

like him M. Adderly clainms that S.D. fabricated the accusa-

11



tion so that her nother would be angry at him not at her.?
The State claims that S.D. told her nother she had been having
sex with her boyfriend only because that would be reveal ed
after she made her accusation against M. Adderly; defendant
contends that S.D. needed to tell her nother that she had been
having sex with her boyfriend, and made a fal se accusation in
order to divert her nother’s anticipated wrath.

The District Court’s opinion indicates that the defen-
dant’s claimis contrary to “common sense.” (A 103). But
the Court cannot take judicial notice that 15-year old girls
al ways act in accordance with “compn sense.” The State has
swal | owed whole S.D.’s claimthat she told her nother about
her sexual activity with Allen because she had to undergo a
gynecol ogi cal exam nation after making her accusation agai nst
M. Adderly. The District Court would preclude defendant from
contesting that claimand arguing that she made a fal se accu-
sation because she needed to tell her nother about her sexual
activities with Allen (and the accusati on would focus her
not her’ s anger at defendant Adderly), or that she needed a

gynecol ogi cal exam nation for a reason she could not explain

2 As noted, events transpired in precisely this fashion.
S.D. testified at her deposition that her nother “was not so
much upset at nme about the sex with Allen, but she was upset
with Leon and all that. She was upset with Leon, not Allen.”
A. 79-80.

12



truthfully, and therefore nmade a fal se accusation that woul d
get her a nedical consultation.® And the State woul d appar-
ently preclude defendant from seeking to argue that the accu-
sation is false unless defendant can make a factual show ng as
to why S.D. needed to tell her nother about her sexual activi-
ties with Allen or needed a gynecol ogi cal exam nation, and as
to the mental process that led S.D. to make a fal se accusa-
tion.*

Defendant’s right to a jury trial enconpasses the right
to have a jury determ ne whether there is a reasonabl e doubt
that S.D.’s account is true. Jurors nmay think, and the prose-

cution will likely argue, that S.D. has no reason to |ie about

3 See State’'s Petition at A. 10 (“The accusation
triggered the exam and then S.D. openly told her nother about
her prior sexual activity with her boyfriend”); see al so
State’'s Petition at A. 4 (told her nother because she knew
exam nation at “rape [treatnent] center” would reveal that she
was not a virgin). Whatever the purpose of an exam nation at
the rape treatnent center where S.D. clained oral contact nine
mont hs before she reported it, it is apparent that such a
gynecol ogi cal exam nation would show little or nothing, other
t han the absence of pregnancy or sexually transmtted di sease.

4 See State’s Petition at A. 10 (“These facts conpletely

destroy any contention that S.D. fabricated the accusation
agai nst Adderly to soften the bl ow about her nother finding

out about the sexual activity with her boyfriend. I1f S. D did
not want her nother to find out about the sexual activity, she
could just as easily said nothing [about] Adderly.” Appar-

ently the State can not even contenpl ate the possibility that
some el se knew about Allen and threatened to tell S.D.’'s
mot her .

13



a matter such as this. The District Court’s opinion, preclud-
i ng def endant from showi ng that she does, deprives himof the
right to have a jury determ ne whether there is a reasonable
doubt .

Expl oration of the nmental process that may have led S.D
to make a fal se accusation is virtually inpossible; mking a
fal se accusation of sexual battery is not |likely ever to
accord with “comon sense.” Nonetheless, a jury could ratio-
nally find a reasonabl e doubt about the veracity of S.D.’s
accusation against M. Adderly w thout determ ning why S.D.
want ed or needed to tell her nother that she was having sex
with her boyfriend.

Possi bl e reasons for S.D.’s disclosure of her sexual
activity with her boyfriend are readily apparent. S.D. m ght
have feared that her nother already knew about her sexua
activities with Allen or that she mght find out from someone
else. S.D. might have feared that she was pregnant or had a
sexually transmtted di sease, that she could not further
conceal the situation from her nother, and that she had no way
to obtain or to explain why she needed a gynecol ogi cal exam -
nation. By telling her nother about Allen, S.D. would diffuse
her nother’s anger, and by fal sely accusing M. Adderly, S.D

woul d divert it towards him

14



Def endant need not prove what circunmstances led S.D. to
confess her sexual activities to her nother in order to argue
that S.D. had a notive to nmake a fal se accusati on agai nst
defendant in order to divert her nmother’s attention. The
District Court’s order precluding defendant from proving the
undi sputed fact that S.D. was secretly having sex with her
boyfriend, and arguing S.D.’s notive to lie, effectively
precl udes defendant from neaningfully disputing the testinony
against him The Court nmay not, under the guise of a ruling
upon the adm ssibility of evidence, preclude defendant from
seeking a jury determnation as to the truth of the accusation
agai nst him

The right of a defendant to confront the w tness agai nst
him to cross-exam ne, and to offer relevant evidence indicat-
ing that the witness had a notive to fabricate the charges
made is fundanental, and rooted in the Sixth Amendnent, as the
above-cited cases hold. The State’s claimthat the charges
are true does not entitle the State to relief that woul d
effectively preclude the defendant from contesting them A
proceedi ng in which only one side gets to present its case is
a sernon, not a trial.

A jury (not an appellate court) is needed to determ ne

whet her S.D. hid her hostility toward her step-father from her

15



mot her for al nbst nine nonths, or invented it when she real -
i zed her nother was about to discover S.D.’s sexual activity

with Allen.

16



THE DISTRICT COURT ERRED IN GRANTING
CERTIORARI WHERE THERE WAS NO DE-
PARTURE FROM THE ESSENTIAL REQUIRE-
MENTS OF LAW

The District Court ruled that certiorari was proper to
guash the trial court’s refusal to exclude evidence of S.D.’s
sexual activity with her boyfriend that gave her a notive to
lie on the ground that there was “no legally sufficient reason
to overcone the rape shield statute in this case” (A 104)
because the “claimof the defendant is contrary both to common
sense and the facts of the case.” (A 103). The District
Court thus rejected the trial court’s finding, that the evi-
dence in question has sufficient probative value as to S.D.’s
credibility that excluding it would deny defendant his rights,
and found the order below reflected a departure fromthe
essential requirenments of the | aw

This ruling disregards rulings of this Court limting the
ci rcunmst ances under which certiorari my be granted to quash a
non- appeal able ruling. See Haines City Comrunity Devel opnent
v. Heggs, 658 So. 2d 523 527-28 (Fla. 1995) (“an abuse of
judicial power”)(citation and internal quotation omtted);

accord, Conmbs v. State, 436 So. 2d 93, 96 (Fla.

17



1983) (“violation of a clearly established principle of |aw
resulting in a mscarriage of justice”). 1In State v. Pettis,
520 So. 2d 250, 253-54 (Fla. 1988), the Court indicated that
even an erroneous ruling did not necessarily rise to the |evel
of a departure fromthe essential requirenents of |aw, war-
ranting certiorari; see also Young, Stern & Tannenbaum P. A

v. Smith, 416 So. 2d 4, 5 (Fla. 3d DCA 1982) (“departure from
the essential requirements of law’). The District Court’s
opinion did not articulate the basis upon which it found a
departure from“the essential requirenments of [aw or “an
abuse of judicial power.” The result of the Court’s ruling
that the confrontation clause did not override the rape shield
statute in this case is effectively to preclude M. Adderly
fromdi sputing his stepdaughter’s testinony where they are the
only witnesses and there is no physical evidence.

Plainly there was no departure here fromthe essenti al
requirenments of law. The trial court’s ruling that the evi-
dence was adm ssi ble was correct, not error. |Indeed, there is
no substantial argunment that the trial court’s ruling was
wrong; the State clainms only that the trial court saw too

qui ckly that the State’s claimwas unfounded.
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CONCLUSION

The order appeal ed from should be reversed, the tri al
court’s ruling should be reinstated, and the matter shoul d be
remanded for trial

Respectfully subm tted,

BENNETT H. BRUMVER

Publ i ¢ Def ender

El eventh Judicial Circuit
of Florida

1320 N.W 14th Street

Mam , Florida 33125

(305) 545-1958
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ROY A. HEI M.I CH
Assi st ant Public Defender
Fl ori da Bar No. 0078905
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