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INTRODUCTION

This cause is before the Court on petition for discretion-
ary review. The parties will be referred to as they stood in
the trial court. The trial court denied the State’s notion in
i mne, which sought (pursuant to the rape shield |aw, Section
794. 022, Florida Statutes) to exclude evidence of the all eged
victims prior sexual activity with her boyfriend. The Dis-
trict Court granted certiorari to quash the trial court’s

ruling.

SUMMARY OF ARGUMENT

This case presents a classic credibility contest between
def endant and S.D., his stepdaughter -- there are no other
w tnesses, and there is no physical evidence. The exclusion of
evidence of S.D.’s admtted sexual relationship with her
boyfriend, where defendant contends it gave S.D. a notive to
lie and to make up a fal se allegation agai nst the defendant,
woul d effectively preclude defendant fromchallenging S.D.’s
testinmony and from contending that she had a reason to fabri -
cate a false charge. The exclusion of that evidence would thus
deprive defendant of his right to confront and cross-exam ne
the only wi tness against himand to present a defense. The
rape shield lawis a rule of relevance, and cannot be applied

in a crimnal case to exclude rel evant evi dence essential to



the presentation of a defense.

The District Court therefore erred in ruling that the
trial court’s refusal to exclude the evidence of S.D.’s sexual
relationship with her boyfriend was a departure fromthe
essential requirements of |law, warranting the issuance of

certiorari. The District Court’s ruling should be reversed.

ARGUMENT

THE DISTRICT COURT ERRED IN HOLDING
THAT THE TRIAL COURT WASREQUIRED TO
EXCLUDE EVIDENCE OF THE ALLEGED VIC-
TIM’'S SEXUAL ACTIVITY WITH HER BOY-
FRIEND WHERE THE DEFENDANT CON-
TENDED THAT IT GAVE HER A MOTIVE TO
LIE ABOUT THE ALLEGED SEXUAL BATTERY

The State’s argument proceeds on the assunption that the
State is entitled to exclude adm ssible evidence that the
def endant may offer unless defense counsel articulates a valid
argunent for the adm ssibility of the evidence. The State’'s
argument further assunmes that the State is entitled to excl ude
adm ssi bl e evidence upon notion in limne prior to trial unless
def ense counsel in opposition to the notion articulates a valid

argunment for the adm ssibility of the evidence.



Here, on the notion in |limne, the trial court articul ated
a valid argunment for the admi ssibility of evidence that the
all eged victimhad a notive to lie. The trial court was not
required to exclude the evidence on the State’s notion in
i mne because it articulated the argunent before defense
counsel did, and better than defense counsel did. The trial
court’s ruling denying the State’s notion in |imne does not
require that the evidence be admtted at trial if, at trial,

t he defense does not contend that the alleged victimhad a
notive to lie.

Contrary to the State’s assunption, the trial court should
deny a notion in limne to exclude evidence where there is any
t heory upon which the evidence would be adm ssible at trial,
unl ess the theory of the proponent expressly excludes reliance
upon the theory that would make the evidence adm ssible. Here
the trial court pronptly perceived that the evidence sought to
be excluded was relevant to the alleged victinis nmotive to lie.
Def ense counsel did not disavow the trial court’s theory, but
nmerely argued additional grounds. The trial court did not rule
that the evidence was adm ssible, but its refusal to rule in
limne that the evidence would be inadm ssible at trial under

any circunstance was plainly proper.



CONCLUSION

The order appeal ed from should be reversed, the tri al
court’s ruling should be reinstated, and the matter shoul d be
remanded for trial
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