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PRELI M NARY STATENMENT

Petitioner, State of Florida, was the Plaintiff in the
trial court and Appellee in the Fourth District Court of Appeal.
Petitioner will be referred to herein as “the Petitioner” or
“the State”. Respondent, Mahlard K. Boyd, was the Defendant in
the trial court and Appellant in the Fourth District Court of
Appeal . Respondent will be referred to as “the Respondent” or

“Boyd”.



STATEMENT OF THE CASE AND FACTS

On May 16, 1997, the Respondent, Mahlard K. Boyd, was
sentenced to life in prison on a conviction of robbery with a
firearm or deadly weapon. On March 25, 1998, the Fourth
District Court of Appeal (“Fourth District”) affirmed the
Respondent’s conviction without a witten opinion. On April 13,
1998, a mandate issued.

Over 2 years later, on May 15, 2000, the Respondent fil ed
a notion for post-conviction relief pursuant to Rule 3.850,
Florida Rules of Crimnal Procedure. Prior to that date, on
April 10, 2000, the Respondent filed a nmotion for extension of
time to file his post-conviction relief notion claimng that on
March 29, 2000, he had been noved to another institution and did
not have access to his | egal papers.

The trial court directed the State to respond to the
Respondent’s notion for post-conviction relief. In its
response, the State asserted that the Respondent’s notion was
ti me-barred because it was filed beyond the 2-year limtation
period set by Rule 3.850. The trial court then entered an order
denyi ng the Respondent’s notion for the reasons set out in the
State’ s response.

The Respondent then appealed to the Fourth District, which

i ssued the instant opinion reversing the trial court’s order and
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remandi ng for further proceedings which may include an inquiry
into whether the facts alleged in the Respondent’s notion for
extension are true; the Fourth District also certified conflict

with Gles v. State, 773 So. 2d 1167 (Fla. 2d DCA 2000). Boyd v.

State, 801 So. 2d 116, 117 (Fla. 4" DCA 2001). The State’s
notion for rehearing was denied. The State then invoked the

di scretionary jurisdiction of this Court.



SUMVARY ARGUNMENT

The conflict between the decision of the Fourth District in
the instant case and the Third District in Gles should be
resolved in favor of Gles. 1In the instant case the Respondent
filed a nmotion for post-conviction relief beyond the 2-year
[imtation period provided in section 924.051(6), Florida
Statutes, and Rule 3.850 (b), Florida Rules of Crim P. The
Fourth District reversed the trial court’s denial of the notion
as untinmely despite the fact that none of the exceptions to the
2-year limtation period existed in the instant case. In Gles,
and ot her decisions of district courts - - including the Fourth
District - - contrary deci sions were reached: notions for post-
conviction relief filed under Rule 3.850 have been considered
untinmely when none of the exceptions to the limtation period
exist. Accordingly, this Court should reverse the decision of

the Fourth District in the instant case.



ARGUMENT

THE CONFLI CT BETWEEN G LES AND THE | NSTANT
CASE SHOULD BE RESOLVED I N FAVOR OF G LES; A
NONCAPI TAL RULE 3.850 MOTI ON SHOULD NOT BE
CONSIDERED IF IT IS FILED MORE THAN TWO
YEARS AFTER THE JUDGVENT AND SENTENCE BECOME
FI NAL

The Fourth District erred by reversing the trial court’s
deni al of the Petitioner’s Rule 3.850 notion for post-conviction
relief. In the instant case, there is no issue that the
Petitioner’s Rule 3.850 notion was due on April 13, 2000, and
that the notion was not actually filed until over a nonth | ater,
on May 15, 2000. Boyd, 801 So. 2d at 116. Accordingly, such a
nmotion should not be considered by the trial court. Section
924.051(6), Florida Statutes, provides that:

(6) In a noncapital case, a
petition or notion for collateral
or ot her postconviction relief nmay
not be considered if it is filed
nore than 2 vyears after the
j udgment and sent ence become
final, wunless the petition or
nmotion alleges that:

(a) The facts upon which the
claim is predicated were unknown
to the petitioner or his or her
attorney and could not have been
ascertai ned by the exercise of due
di | i gence;

(b) The fundament al

constitutional right asserted was
not established within the period
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provided for in this subsection

and has been held to apply

retroactively; or

(c) The sentence inposed was

illegal because it either exceeded

the maximum or fell below the

m ni mum aut hori zed by statute for

the crimnal offense at issue.
See al so, Rule 3.850(b), Fla. R Crim P., which substitutes for
(c) above the allegation of neglect by counsel as an exception
to the 2-year |limtation period. 1In his Rule 3.850 notion, the
Respondent failed to all ege that any of the exceptions to the 2-
year limtation applied. Consequently, the trial court properly

deni ed the notion wi thout further consideration.

In Gles v. State, 773 So. 2d 1167 (Fla. 2d DCA 2000), a

factually sim | ar case!, the Third District Court of Appeal found
that the trial judge properly denied Gles’ notion for extension
of time to file a Rule 3.850 notion since there was no basis in
the rules for granting a notion for extension. 1d. The opinion
of the Fourth District not only conflicts with the holding in
Gles, but conflicts with this Court’s holding in Beaty v.
State, 701 So. 2d 856 (Fla. 1997), wherein this Court affirnmed

the trial judge's denial of Beaty's Rule 3.850 notion on the

!G les sought an extension of time since his inmate | aw
clerk was placed in adm nistrative detention and the clerk’s
| egal docunments, including G|les’ postconviction notion, were
confiscated. Gles, 773 So. 2d at 1167.
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basis that the notion was untinely since it was filed 2 years
beyond the date that Beaty’'s conviction became final. 1d., 701
So. 2d at 857. Additionally, the instant decision conflicts

with the Fourth District’s decision in Lee v. State, 754 So. 2d

74, 75 (Fla. 4th DCA 2000) (notion for post-conviction relief not
filed within the 2-year deadline was properly denied as

untinely). See also, Stallings v. State, 736 So. 2d 17 (Fla. 2d

DCA 1999)(illiteracy does not excuse the tinme |limtations of
Rul e 3. 850).

Addi tionally, the Fourth District’s holding that “extensions
for post-conviction relief notions are pernissible” - even in
t he absence of any enunerated exception, Boyd, 801 So. 2d at

116, is contrary to this Court’s decision in Cave v. State, 529

So. 2d 293 (Fla. 1988), in which this Court held that:
Rule 3.850 prescribes a

two-year period following fina

conviction for filing petitions

for post-conviction relief, after

whi ch such petitions are

procedural |y barred
Id. at 299. 1In the Cave decision, this Court determ ned that a
def endant could not rely on the 2-year filing period provided in
Rul e 3.850 to prevent the Governor from signing a death warrant

during the filing period since “Rule 3.850 nerely provides a

time period after which petitions may not be filed” and “does



not act as a bar to execution of sentences imrediately after
t hey become final.” Id. (enphasis in original). Li kewi se, in
the instant case, Boyd cannot allow over 1 year and 11 nonths
of his filing period to run and then claimentitlement to an
ext ension sinply because he asserts that a situation has arisen
to prevent the tinmely filing of his notion for post-conviction

relief.

The Fourth District appears to find support for its hol ding
in the instant case in this Court’s decision in Allen v.

Butterworth, 756 So. 2d 52 (Fla. 2000). Boyd, 801 So. 2d at 117.

However, Allen holds that this Court “has the power to enact
procedural law.” 1d., 756 So. 2d at 59. See also, Article V,
Section 2(a), Constitution of the State of Florida (“The suprene
court shall adopt rules for the practice and procedure in al

courts . . .”). Inits Allen decision, this Court held that the
Fl orida Constitution granted it “the exclusive authority to set
deadl i nes for postconviction nmotions.” 1d. at 62. This is
precisely what this Court has done by establishing a 2-year
l[imtation on post-conviction motions in Rule 3.850 (b).
Consequently, Allen supports adherence to this tine limtation,

not expansion of it for reasons beyond those enunmerated in the
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Rul e.

The Fourth District also relies substantially on Rozier v.
State, 773 So. 2d 1167 (Fla. 2d DCA 2000), Boyd, 801 So. 2d at
116-117; however Rozier holds that “the two year limtation does

not preclude the enlargement of issues raised in atinmely-filed

first nmotion for post convictionrelief.” 1d., 603 So. 2d at 121

(quoting Brown v. State, 596 So. 2d 1026 (Fla. 1992)(enphasis

added). In the instant case, Boyd did not file a tinmely notion

for post-conviction relief; consequently Rozier and Brown do not

support the Fourth District’s decision. This Court’s decisionin

Jennings v. State, 583 So. 2d 316 (Fla. 1991), is also cited by

the Fourth District. Boyd, 801 So. 2d at 116-117. However, in
that case it is apparent that the defendant filed a tinely Rule
3.850 motion, but was allowed an additional 60 days for the
limted purpose of filing any additional clains resulting from
the disclosure of the States’s files. Jennings, 583 So. 2d at
319. It is reasonable that this extension would be granted
since the State’'s obligation to disclose was not confirnmed until
the Jennings decision was issued - - presumably after the
limtation period ended. This is conpletely different fromthe
i nstant case where the Respondent had the full 2-year period to
file any post-conviction claims and failed to do so within that

peri od.



I n conclusion, the Respondent’s untinmely notion for post-
conviction relied was properly denied by the trial court. He
failed to file the notion within the 2-year period provided by
section 924.051(6), Florida Statutes, and Rule 3.850(b), Fla. R
Ctim P.. Furt hernore, none of the exceptions to the tine
limtation period applied in the instant case. Consequent |y,

t he decision of the Fourth District should be reversed.

CONCLUSI ON

VWHEREFORE based on the foregoing argunents and authorities
cited herein, the Petitioner respectfully requests this
Honor abl e Court to reverse the decision of the Fourth District
in the instant case.

Respectfully subnmitted,
ROBERT A. BUTTERWORTH

ATTORNEY GENERAL
Tal | ahassee, Florida
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